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SPECIAL  MEETING 


DENVER,  GOLORADa 


December  27,  1900. 

The  meeting  was  called  to  order  in  the  Supreme  Court  room 
with  President  Ilallett  and  Secretary  Hoyt  in  their  chairs. 

The  Committee  on  Admissions  reported  its  approval  of  the 
applications  of  the  following :  Edward  Kent,  Denver ;  Walter  Scott, 
Colorado  Springs;  Thomas  E.  Watters,  Denver,  and  Stanley  C. 
Warner,  Denver,  and  upon  a  ballot  being  taken,  all  were  declared 
elected. 

President  Hallett  announced  that  Edward  L.  Johnson,  on  ac- 
count of  continued  absence  from  the  city,  had  resigned  as  a  mem- 
ber of  the  Grievance  Committee,  and  that  he  appointed  John  D. 
Fleming  to  the  vacancy. 

It  was  announced  that  John  Marshall  Day  would  be  cele- 
brated on  the  evening  of  February  4,  1901,  in  Denver. 

Mr.  W.  H.  Bryant  moved  that  a  committee  of  seven  be  ap- 
pointed to  co-operate  with  other  committees  in  arranging  for  the 
meeting  of  the  American  Bar  Association  to  be  held  in  Denver  in 
the  month  of  August,  1901.  Carried.  The  following  were  ap- 
pointed a  committee :  L.  M.  Cuthbert,  J.  H.  Voorhees,  K.  H.  White- 
ley,  A.  T.  Gunnell,  E.  C.  Stimson,  Joseph  H.  Maupin  and  John 
A.  Ewing. 

Digitized  by  LjOOQ IC 


4  TRANSACTIONS    SPECIAL    3IEETING. 

The  President: 

The  Committee  on  Law  Reform  will  now  present  its  report 

Harvey  Riddell: 

Mr.  Chairman — Judge  Gimter  is  the  chairman  of  the  com- 
mittee to  whom  was  referred  the  drafting  of  measures  for  the  re- 
organization of  the  Supreme  Court  and  for  changing  the  time  of 
elections  of  judges.  As  he  could  not  be  present  at  this  meeting  he 
requested  me  to  make  the  report.  The  committee  understood  that 
a  change  of  the  time  of  electing  judges  was  the  favorite  measure  of 
the  Bar  Association,  and  consequently  we  devoted  considerable 
time  to  discussing  that  matter.  While  the  individual  members  of 
the  committee  present  were  in  favor  of  such  a  measure,  yet,  in 
view  of  the  present  financial  condition  of  the  state  and  the  conse- 
quent difficulty  of  passing  such  an  act,  we  were  unanimously  of  the 
opinion  that  it  was  inexpedient  at  the  present  time,  to  present 
such  a  measure.  We  therefore  concluded  to  draft  the  form  of  a 
proposed  amendment  to  the  Constitution,  to  be  submitted  to  the 
legislature,  and  urge  its  adoption  by  that  body  for  submission  to 
the  voters.  It  will  sufficiently  appear  to  this  assembly  what  the 
committee's  idea  was  of  the  changes  to  be  desired,  from  the  reading 
of  the  proposed  bill  as  we  drafted  it.  I  will  read  it.  To  any  mem- 
ber who  desires  information  which  I  may  be  able  to  give  concern- 
ing this  matter,  I  will  gladly  furnish. 

(For  report  see  the  appendix,) 

D.  V.  Bums: 

I  would  like  to  ask  the  committee  whether  they  have  consid- 
ered the  question  as  to  whether  a  court  consisting  of  seven  judges 
(as  we  now  have  two  courts  consisting  of  six)  will  relieve  the  con- 
gested condition  of  the  docket.  That  is  a  very  serious  matter  now. 
The  present  condition  of  affairs  is  ruinous  to  a  great  many  liti- 
gants. Their  whole  fortune  may  be  tied  up  for  from  two  to  three 
years,  and  if  a  reversal  occurs,  then  from  two  to  three  years  longer, 
and  we  ought  to  have  such  relief  as  will  give  a  speedy  determina- 
tion of  causes  in  the  appellate  courts.  Now  if  six  judges  can't 
keep  up  with  the  work  of  the  courts  how  is  it  to  be  expected  that 
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seven  will  be  able  to  do  it  any  better,  sitting  in  one  court,  than  the 
six  sitting  in  two  courts.  I  inquired  of  one  of  the  judges  of  the 
Court  of  Appeals  this  morning  and  he  tells  me  that  they  are  now 
more  than  two  years  behind.  I  think  we  all  know  that  They  are 
falling  behind  steadily.  The  court  is  now  only  nine  years  old, 
starting  with  nothing,  and  yet  it  is  more  than  two  years  behind 
with  its  work.  Xow  will  a  single  court  consisting  of  seven  judges, 
although  they  may  sit  in  departments,  be  sufficient  to  relieve  the 
situation.  This  is  needed  more  than  anything  else  perhaps,  and 
it  strikes  me  that  seven  judges  cannot  do  the  work.  We  know  that 
these  men  work  as  hard  as  any  set  of  men  can  work.  That  the 
records  in  this  state  are  different  from  what  they  are  in  almost 
any  other  state  in  the  union.  They  are  larger.  The  questions 
presented  to  the  courts  are  different  from  those  presented  in  any 
of  the  eastern  or  central  sections  of  states.  And  while  we  are 
amending  the  constitution  we  should  make  provision  for  affording 
instant  and  constant  relief  to  litigants  when  they  bring  their  cases 
or  have  them  brought  here  in  the  Court  of  Appeals  or  in  the  court 
of  last  resort.  And  I  think  we  might  make  this  more  flexible 
by  granting  permission  to  the  legislature  to  add  from  time  to 
time  such  judges  as  may  be  necessary  to  keep  abreast  with  the 
business.  It  seems  to  me  the  most  serious  question  confronting  the 
people  of  this  state  is  the  delay  occasioned  by  the  inability  of  our 
courts  of  appeal  to  discharge  the  business  that  is  brought  before 
them. 

W.H.Bryant: 

I  can  only  state,  judge,  that  we  think  that  with  this  system 
the  court  will  be  able  to  keep  up,  but  even  if  not  we  don't  believe  it 
is  possible  to  add  more  than  seven  judges  of  the  Supreme  Court 
with  any  hope  of  having  the  bill  pass.  Of  course,  it  is  still  within 
the  province  of  the  legislature  to  create  another  Court  of  Appeals 
if  they  should  still  fall  behind,  but  I  don't  believe  that  any  amend- 
ment with  more  than  seven  judges  would  ever  be  carried  by  the 
people  of  this  state;  and  we  put  this  provision  in  here  of  two  or 
more  departments  for  the  special  purpose  of  j>ermitting  the  Su- 
preme Court  to  let  two  judges  pass  upon  sraaH  cases  and  let  one 
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chief  justice  concur  in  it  subject  to  the  rules  and  regulations  of 
the  court.  They  can  regulate  those  things  to  meet  all  cases  that 
may  come  up,  we  thought,  better  than  an  act  of  the  legislature  or 
an  amendment.  There  are  so  many  cases  that  come  up  to  the 
courts  now  that  involve  small  amounts.  One  of  the  judges  of  the. 
Court  of  Appeals  told  me  that  an  entire  term  had  been  taken  up 
with  cases  not  one  of  which  involved  more  than  a  himdred  dollars. 
It  seems  to  me  the  legislature  ought  to  cut  off  appeals  and 
writs  of  error  in  cases  of  that  kind.  It  would  be  of  great  relief  to 
the  court. 

Harvey  Kiddell : 

The  code  provision  as  it  formerly  stood  did  not  permit  ap- 
peals in  cases  of  less  than  a  hundred  dollars.  They  could  take  a 
writ  of  error  but  no  appeal.  Now,  the*  Court  of  Appeals  have 
construed  the  act  establishing  the  Court  of  Appeals  to  allow  ap- 
peals in  all  sorts  of  cases.  It  would  cut  off  a  great  number  of  cases 
to  go  back  to  the  old  practice  as  to  matters  of  appeals.  Now  the 
business  of  the  Supreme  Court  as  at  present  organized  would  be 
very  much  affected  by  that  and  in  my  judgment  could  be  affected 
very  much  by  rules  of  court  as  to  what  the  record  should  consist 
of,  and  weeding  so  much  out  of  a  bill  of  exceptions,  for  instance, 
and  cutting  it  down  practically  as  the  Federal  Court  practice,  to 
bills  of  exceptions  embracing  the  very  points  at  issue,  etc.  There 
is  too  much  cost  to  litigants,  too.  That  is  a  matter  that  can  be 
regulated  by  legislation  or  by  rules  of  court  But  this  certainly 
will  put  the  whole  business  of  the  state  into  one  court,  one  court 
directing  the  whole  proceedings,  acting  in  three  departments,  cut 
off  a  large  number  of  appeals,  that  is,  all  of  these  smaller  ones  that 
Mr.  Bryant  has  talked  about,  and  if  some  assistance  is  needed  it 
should  be  met  by  legislation  as  to  appeals,  etc.  Now  it  is  doubtful 
whether  you  could  justify  a  right  of  appeal  by  the  amount  in- 
volved. As  I  understand  it,  the  new  constitution  of  New  York  ex- 
pressly says  that  the  right  of  an  appeal  shall  not  be  based  upon 
the  amount  in  controversy.  There  may  be  some  legislation  re- 
quired to  still  further  help  out  this  matter  as  to  the  character  of 
questions  in  which  appeals  can  be  taken,  and  all  of  that.     But  it 


Digitized  by  LjOOQ IC 


COLOBADO    BAB   ASSOCIATION.  7 

seems  the  organization  of  the  court  in  this  way  is  about  the  only 
device  that  anybody  has  been  able  to  suggest  that  at  all  meets  the 
situation. 

Piatt  K<^rs : 

Is  there  any  objection  to  Mr.  Bums'  suggestion  that  the  legis- 
lature have  power  to  increase  ? 

Harvey  Kiddell : 

ITo.  Some  of  the  states  more  conservative  than  ours  have 
something  of  that  kind.  In  Massachusetts  the  matter  is  entirely 
in  control  of  the  legislature.  I  think  the  legislature  ought  to  be  al- 
lowed from  time  to  time  to  increase  or  decrease. 

Piatt  Kogers : 

Not  to  decrease  but  to  increase. 

Harvey  Kiddell : 

It  would  be  almost  impossible  to  carry  a  measure  of  that 
kind,  to  allow  the  Supreme  Court  to  be  run  up  and  not  any  provis- 
ion for  decreasing  it.  We  have  got  to  have  some  bill  with  a  prac- 
tical side  to  it  if  we  hope  to  carry  it.  We  cannot  make  an  ideal 
bill,  which  we  would  all  like  to  have.  But  we  are  trying  to  make 
one  that  has  a  prospect  of  being  carried.  We  will  have  to  look  to 
the  future  for  the  balance. 

Henry  F.  May : 

It  seems  to  me  if  the  legislature  was  at  liberty  to  authorize 
additional  judges,  in  the  consideration  of  constitutional  questions 
which  are  sure  to  arise,  the  legislature  may  add  judges  enough  to 
change  the  complexion  of  the  Supreme  Court;  for  instance,  if  the 
"Eight  Hour  Law"  had  been  decided  by  two  judges  and  the  other 
dissented,  there  would  be  two  more  judges  added  undoubtedly,  who 
would  be  in  sympathy  with  the  views  of  the  dissenting  member. 

Calvin  E.  Reed: 

Mr.  President,  it  seems  to  me  that  we  ought  to  hear  something 
from  some  one  who  is  informed  upon  the  matter  as  to  the  relative 
expense  of  the  present  system  and  the  system  contemplated  in  this 
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bill.    Perhaps  Judge  Gabbert  can  give  us  approximately  some  esti- 
mate as  to  that  matter. 

W.  H.  Gabbert: 

Well,  Mr.  Chairman,  I  have  not  investigated  that  matter  very 
definitely,  but  I  should  say  off-hand  that  the  expense  would  not 
be  increased.  The  salaries  of  the  judges  of  the  Court  of  Appeals 
are  the  same  as  of  the  judges  of  the  Supreme  Court;  and  while 
there  would  be  one  additional  judge,  which  would  be  an  additional 
expense  of  five  thousand  dollars  a  year  to  the  people,  there  would 
be  a  decrease  in  the  clerical  force,  if  we  had  but  one  court,  which 
I  think  would  be  about  suflScient — I  should  say  altogether  sufiicient 
— to  cover  that  salary.  For  instance,  we  have  two  clerks  now  and 
two  deputy  clerks,  two  bailiffs  where  under  this  bill,  with  one  court 
only,  I  should  think  that  the  clerical  force  perhaps  would  be,  with 
the  addition  possibly  of  one  deputy,  or  one  bailiff,  would  be  all 
that  would  be  necessary.  That  is,  if  we  had  one  court  of  seven 
judges.  We  have  not  in  each  court  one  clerk,  one  deputy  and  one 
bailiff.  I  should  think  one  additional  official,  as  a  deputy,  either 
as  a  bailiff  or  a  clerk,  would  be  all  that  would  be  necessary  to 
care  for  tlie  clerical  business  of  the  Supreme  Court  of  seven 
judges.  That,  of  course,  would  do  away  with  the  other  clerks 
and  assistants  and  officials  of  the  Court  of  Appeals,  so  that  the 
expense  would  practically  be  the  same,  in  my  judgment,  under 
the  proposed  system  as  compared  with  what  it  is  now  under  the 
two  courts. 

Henry  F.  May : 

I  move  that  this  matter  be  submitted  to  tjie  Association  as 
to  whether  this  bill  shall  be  recommended.  I  suppose  the  motion 
should  be  that  the  report  of  the  committee  be  adopted. 

Motion  seconded  by  Piatt  Kogers. 

Harry  X.  Haynes: 

There  is  one  matter  I  would  like  to  mention  in  the  nature  of 
an  objection  to  this  bill,  although  I  suppose  the  reasons  in  favor 
of  its  adoption  in  the  minds  of  the  committee  are  sufficient  to 
overcome  this  objection,  and  that  is  that  I  think  it  would  be  much 
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more  acceptable  to  the  bar  if  the  court  en  banc  should  pass  on 
all  cases.  The  Court  of  Appeals  of  New  York,  the  Supreme 
Court  of  Massachusetts  and  many  other  appellate  tribunals  of 
the  most  populous  states  of  the  union  seem  to  dispose  of  the 
litigation  of  those  states  with  the  full  court  passing  on  every 
case  that  is  decided.  I  am  aware  of  the  fact  that  the  excess  of 
cases  is  limited  by  wise  legislation,  restricting  the  character  of 
cases  which  can  go  to  the  highest  appellate  tribunal.  But  it  cer- 
tainly adds  weight  and  dignity  to  the  court  and  satisfies  the  bar 
better  if  there  is  a  court  of  seven  judges  and  all  the  cases  are 
passed  upon  by  the  entire  tribunal.  It  occurs  to  me  that  in  case 
there  should  be  a  department  of  three  judges  and  there  should 
be  a  dissent  of  one,  in  any  such  case  the  entire  court  should  con- 
sider the  case  originally.  I  know  the  committee  would  respond 
that  it  would  be  presumed  that  the  court  by  its  own  rules  would 
adopt  such  regulations  as  would  meet  such  cases.  I  suppose 
that  is  so,  but  the  bill  w^ould  be  much  more  satisfactory  to  me  at 
least,  and  that  is  the  only  objection  I  have  to  it,  if  we  had  some 
system  whereby  we  could  avoid  these  divisions  or  departments.  I 
know  that  system  prevails  in  California,  and  I  know  the  mem- 
bers of  the  California  bar  with  whom  I  am  acquainted  say  that 
the  system  does  not  work  with  perfect  harmony  and  is  not  as  sat- 
isfactory to  the  bar  as  in  states  where  the  court*  consists  of  five  or 
seven  judges  sitting  en  banc  and  all  the  cases  have  the  considera- 
tion of  the  entire  court.  In  some  of  the  Xew  England  states,  in 
Massachusetts  and  others,  the  bench  consists  I  think  now  of  seven 
judges,  and  not  only  disposes  of  all  the  appellate  business  but  also 
hold  nisi  prius  terms  of  general  jurisdiction,  and  the  judges  are 
able  to  dispose  of  the  entire  business  of  that  state,  which  is  much 
more  populous  than  this  state,  and  all  of  the  appellate  business 
as  well  as  the  most  of  the  nm  priiLS  business,  with  a  limitation  of 
the  number  of  cases  and  the  limitation  of  the  size  of  the  records. 
It  would  occur  to  me  that  legislation  might  so  reduce  the  bulky 
records  and  limit  the  kinds  of  appeal  that  it  would  be  more  satis- 
factory both  to  the  bench  and  bar,  reduce  the  expense  of  litiga- 
tion, and  the  court  of  last  resort  consisting  of  seven  judges  aj)- 
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portioning  the  opinion  work  among  seven  men,  might  be  able  to 
dispose  of  the  litigation  of  this  state. 

I  only  throw  this  out  as  a  suggestion  as  this  matter  ought  to 
be  considered  and  discussed.  I  do  not  like  the  idea  of  having  a 
departmental  system  at  all.  The  greatest  fault,  it  seems  to  me,  to 
which  Judge  Bums  gave  expression,  grows  out  of  the  nature  of 
cases  that  can  be  taken  to  the  Court  of  Appeals  and  the  unneces- 
sarily bulky  records  which  now  prevail.  If  we  had  a  system  like 
the  Federal  system,  we  could  very  much  reduce  the  work  of  the 
appellate  court. 

Piatt  Rogers: 

I  would  like  to  have  Judge  Hallett's  views  on  this  matter. 

Moses  Hallett: 

I  have  not  given  the  subject  sufficient  consideration  to  enable 
me  to  express  an  opinion  on  it. 

Edward  C.  Stimson : 

I  wonder  if  it  would  not  be  possible  to  avoid  some  of  the 
things  that  confront  lawyers  and  litigants  by  giving  the  district 
judges  together  or  in  groups  appellate  jurisdiction  in  certain 
classes  of  cases.    Was  that  considered  at  all  in  the  committee  ? 

Harvey  Eiddell : 

Jfo. 

Edward  C.  Stimson : 

It  has  occurred  to  me  that  there  are  certain  classes  of  cases 
that  need  not  go  into  the  court  of  last  resort,  but  where  there 
should  be  some  provision  for  a  review  by  a  certain  number  of  the 
district  judges. 

Henry  F.  May: 

That  can  be  done  by  legislation. 

Edward  C.  Stimson : 

Yes,  but  it  might  do  away  with  some  of  the  objections  that 
have  been  raised  here  if  the  two  could  go  along  together. 
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Harvey  Riddell: 

I  would  like  to  make  this  suggestion — ^now  in  some  of  the 
states,  like  Xew  York,  where  there  are  divisions  of  the  courts  of 
appeal,  there  will  be  two  special  judges  in  one  division,  or  three 
in  another,  or  five,  and  they  would  be  permanent  divisions,  de- 
partments. Now,  there  was,  not  exactly  a  rivalry,  but  a  line  of 
cases  be  decided  by  one  division  which  would  adhere  to  its  opin- 
ions, and  the  same  question  perhaps  in  the  oliier  division  decided 
somewhat  differently  and  that  division  would  adhere  to  its  opin- 
ions, and  in  a  certain  sense  a  certain  rivalry  would  arise  and  a 
certain  chaotic  condition  as  to  what  the  law  was  would  exist. 
Now  this  does  not  create  departments  in  the  sense  that  they  are 
permanent  divisions.  We  discussed  this  fully  and  I  think  this 
bill  covers  that  point.  In  the  hearing  of  a  particular  case  it  may 
be  referred  to  a  certain  department  that  may  consist  of  Judge 
Gabbert  and  Judge  Goddard  and  Judge  Campbell;  the  next  case 
in  that  same  department  heard  that  same  day  may  .be  heard  by 
Judge  Goddard,  Judge  Campbell  and  Judge  Thompson,  so  that 
there  is  not  a  permanent  division  where  one  judge  says  "I  belong 
to  a  certain  department,"  and  a  certain  judge  to  a  certain  other 
department.  It  permits  the  court  to  get  at  its  business  in  divis- 
ions. But  it  differs  from  all  the  departmental  work  referred  to 
by  Mr.  Haynes. 

Harry  N.  Haynes: 

But  in  case  three  judges  sit  in  a  department,  we  will  not 
have  the  judgment  of  seven  men  in  that  case. 

Harvey  Kiddell: 

We  must  assume  that  the  Supreme  Court  will  want  to  act  in 
harmony  with  the  theory  of  the  bill,  and  that  provides  that  re- 
hearing on  any  important  matters  may  be  heard  en  banc.  It  sim- 
ply permits  the  court  to  get  through  with  a  great  number  of  cases. 
Xow,  there  are  a  certain  number  of  cases  depending  on  the  theory 
that  the  Supreme  Court  will  not  reverse  the  verdict  of  a  jury  if 
there  is  evidence  to  sustain  it.  Now  all  these  things  can  as  well 
be  considered  by  the  committee  as  by  the  whole  court,  and  we 
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must  assume  that  the  court  will  in  cases  of  magnitude  or  great 
public  importance  hear  them  en  banc, 

W.  H.  Bryant: 

I  will  say  in  regard  to  Mr.  Haynes'  other  suggestion  about 
the  New  England  states,  the  fact  is  that  litigation  in  the  Xew 
England  states  is  on  the  decrease  whereas  in  the  western  states  it 
IS  on  the  increase,  except  here  in  our  own  county  I  understand  it 
is  on  the  decrease.  In  other  states  they  seem  to  be  adopting  the 
department  system ;  they  have  had  it  in  Xew  York  for  a  number 
of  years.  They  have  it  in  Missouri,  in  California,  and  lately 
adopted  it  in  Georgia,  and  it  seems  to  work  better  than  the  inter- 
mediate appellate  court,  and  that  is  the  reason  we  thought  this 
was  the  best  recommendation  we  could  make  in  this  connection. 

Harvey  Riddell: 

The  new  constitution  of  Kentucky  prohibits  intermediate 
appellate  courts. 

W.  H.  Bryant: 

We  leave  it  to  the  rule  of  the  court  because  we  think  the 
court  can  do  better  for  the  bar  than  the  legislature  will  do.  If 
the  bar  finds  fault  with  it  the  court  will  modify  its  rules. 

The  President : 

The  question  is  for  the  adoption  of  the  report  of  the  com- 
mittee . 

Motion  put  and  carried  unanimously. 

Harvey  Riddell: 

Judge  Gunter,  chainnan  of  the  committee,  requests  me  to 
suggest  the  propriety  that  a  motion  be  carried  authorizing  the 
president  to  appoint  a  committee  whose  business  it  will  be  to  at- 
tend to  the  getting  of  this  bill  before  the  legislature  and  securing 
its  passage.  I  would  therefore  move  that  the  chair  appoint  a 
committee  of  three  to  be  hereafter  named  for  that  purpose,  fol- 
lowing out  Judge  Gunter's  suggestion;  and  I  will  say  in  that 
connection  that  I  suppose  the  bar  generally  will  take  an  interest 
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in  the  matter,  but  that  there  ought  to  be  somebody  who  shall  have 
direct  charge  of  that  business. 

Westbrook  S.  Decker: 

I  move  to  amend  the  motion  by  naming  the  Committee  on 
Law  Keform. 

Harvey  Eiddell: 

I  accept  the  amendment,  if  the  Association  thinks  best. 

Motion  as  amended  carried  unanimously. 

D.  V.  Bums: 

We  have  a  provision  now  requiring  the  Supreme  Court  to 
deliver  a  written  opinion  on  every  point  presented  in  a  case. 
That  requires  a  great  deal  of  time  it  seems  to  me  unnecessarily. 
A  good  many  cases  could  go  off  without  any  opinion  at  all,  and 
if  this  committee,  when  they  come  to  present  this  matter  to  the 
legislature,  would  ask  for  the  repeal  of  that  provision  of  the  code 
it  seems  to  me  that  it  would  enable  the  court  to  expedite  its  busi- 
ness very  much.  Our  constitution  does  not  require  it.  There 
are  constitutional  provisions  in  some  states.  There  are  a  great 
many  cases  where  the  only  question  is  whether  the  verdict  of  the 
jury  is  sustained  by  the  evidence.  But  it  takes  a  great  deal  of 
time  when  there  must  be  a  written  opinion  in  every  case  pre- 
sented. 

W.  H.  Bryant: 

They  could  write  an  opinion  in  two  lines  if  they  wanted  to. 
They  could  say,  this  case  is  controlled  by  such  and  such  a  case, 
and  that  would  be  the  only  opinion  needed. 

Harvey  Eiddell: 

One  of  the  bills  that  was  before  us  had  a  provision  in  it  that 
they  might  publish  what  opinions  they  wanted  to  and  write  opin- 
ions in  such  cases.  We  considered  that  and  decided  to  let  it  re- 
main as  it  is.  My  opinion  was  that  the  court  ought  to  give  a 
written  opinion  in  every  case,  if  it  is  not  more  than  half  a  dozen 
lines.  It  directs  attention  to  the  point  the  case  went  off  on  in 
order  to  give   attorneys  an  opportunity  to  review  the  opinions,  al- 
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though  it  may  be  a  short  line.  I  noticed  one  opinion  delivered 
by  Chief  Justice  Fuller  of  the  United  States  Supreme  Court, 
after  stating  some  six  or  eight  pages  of  facts,  stated  that  '*We 
ought  not  to  be  again  called  upon  to  pass  upon  this  question," 
citing  numerous  authorities.  But  we  think  the  court  ought  to 
make  a  record  of  just  what  reasons  operated  in  their  mind.  It 
does  not  follow  that  they  should  write  an  elaborate  opinion.  It 
doesn't  need  to  be  more  than  a  dozen  lines.  That  is  the  reason 
we  struck  out  that  provision  of  the  bill. 

Lucius  W.  Iloyt: 

This  matter  of  law  reform  should  be  proceeded  with  in  a 
conservative  way,  and  therefore  the  committee  have  only  pre- 
sented this  bill  at  this  time.  The  committee  does  not  think  that 
this  entirely  covers  the  field;  there  is  yet  work  for  the  Associa- 
tion to  do  in  relieving  the  congested  condition  of  the  dockets  of 
the  Supreme  Court  and  the  Court  of  Appeals.  At  the  next  ses- 
sion of  the  legislature  perhaps  this  association  ought  to  present 
some  legislative  acts  which  will  limit  the  right  of  appeal  and  in 
that  way  relieve  the  congested  condition.  But  this  is  not  to  be 
undertaken  at  this  time.  It  therefore  seems  to  me,  that  if  the 
members  of  the  Association  have  ideas  along  that  line,  they  should 
present  them  to  our  committee  on  law  reform  and  let  them 
in  due  time  and  with  deliberation,  be  considering  these  matters 
and  be  prepared  two  years  from  now  to  present  to  the  legislature 
some  legislative  acts  that  will  help  along  in  this  movement.  The 
action  of  to-day  is  only  a  step  in  the  right  direction. 

Piatt  Rogers: 

If  there  is  no  further  business  I  move  we  adjourn. 

Adjourned. 

LUCIUS  W.  HOYT, 

Secretary, 
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OF  THE 

MEETING  TO  CELEBRATE 

^70HN  MARSHALL  DAY'' 

HBLD  AT 

DENVER,  CX>LORADO. 


February  4,  1901,  8  p.  m. 

The  meeting  was  called  to  order  in  the  chamber  of  the 
house  of  representatives  in  the  capitol  with  First  Vice-President 
K.  R.  Babbitt  presiding. 

Chief  Justice  Charles  N.  Potter  of  Wyoming  delivered  an 
address  on  "The  Private  Life  and  Character  of  John  Marshall." 
(^For  address  see  the  appendix.) 

Julius  C.  Gunter  of  Trinidad,  Colorado,  then  delivered  an 
address  on  "The  Judicial  and  Other  Public  Services  of  John 
Marshall." 

{For  address  see  the  appendix,) 

Adjourned. 

LUCIUS  W.  HOYT, 

Secretary, 
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Tuesday,  July  9,  1901,  2  p.  m. 

The  meeting  was  called  to  order  in  Masonic  Hall  with  Presi- 
dent Moses  Hallett  and  Secretary  Lucius  W.  Hoyt  in  their  chairs. 

On  motion  the  roll  call  was  dispensed  with. 

The  next  order  of  business  being  the  reading  of  the  minutes 
of  the  last  meeting,  it  was  voted  that  in  as  much  as  they  had  been 
I)r€viously  published  the  reading  be  dispensed  with. 

The  Secretary  presented  the  report  of  the  Committee  on  Ad- 
missions which  contained  the  approval  of  applications  for  ad- 
mission to  membership  of  the  following: 

Clayton  C.  Dorsey,  Denver. 
Jfewton  S.  Gandy,  Colorado  Springs. 
Horace  N.  Hawkins,  Denver. 
Marion  F.  Miller,  La  Junta. 
Solomon  Shwayder,  Denver. 
Charles  W.  Waterman,  Denver. 

Upon  motion  the  ballot  upon  these  applications  was  deferred 
until  to-morrow  at  8  a.  m. 

Sylvester  S.  Downer  of  Boulder,  Colorado,  then  delivered  an 
address  on  "The  Manner  of  the    Romans." 

(For  address  see  the  appendix.) 

The  meeting  then  took  a  recess  until  9  o'clock  Wednesday 
morning. 
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SECOND  DAY  MEETING- 


Wednesday,  July  10,  1901,  9  a.  m. 

The  meeting  was  called  to  order  by  the  President,  Moses 
Hallett. 

The  President: 

The  first  business  is  the  election  of  new  members.  There 
are  several  candidates  proposed.  The  vote  vrill  be  by  ballot. 
'T^hese  are  the  candidates  proposed:  Clayton  C.  Dorsey,  NevTton 
S.  Gandy,  Horace  N.  Hawkins,  Marion  F.  Miller,  Solomon 
Shwayder,  Charles  W.  Waterman.  My  suggestion  is  that  after 
the  ballots  be  distributed  the  names  be  read  slowly.  The  Secre- 
tary will  please  distribute  the  ballots.  We  will  not  call  for  the 
vote  under  five  minutes;  if  the  gentlemen  desire  to  discuss  these 
names  they  have  an  opportunity.  (The  President  then  read  each 
name  separately.) 

Harry  N.  Haynes: 

Mr.  Secretary,  I  want  to  inquire  for  the  benefit  of  the  As- 
sociation if  the  Association  has  not  a  rule  regarding  the  length  of 
practice  at  the  bar  required  for  admission. 

The  Secretary: 

They  must  be  members  at  the  bar  and  must  have  practiced 
a  year. 

The  President: 

If  the  gentlemen  are  prepared,  the  Secretary  will  collect  the 
ballots. 

(The  Secretary  collects  the  ballots.) 

The  President: 

There  are  no  negative  votes,  the  six  names  I  have  read  are 
imanimously  elected. 

The  next  business  in  order  is  the  report  of  the  Executive 
Committee.  Mr.  Rogers,  cannot  you  present  the  report  of  the 
Executive  Committee  ? 
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Piatt  Kogers : 

No,  I  have  not  the  report  of  the  Executive  Committee.  I 
have  that  of  the  Grievance  Committee. 

The  President: 

Is  there  anyone  who  can  report  for  the  Executive  Commit- 
tee? 

The  Secretary: 

The  only  thing  that  is  required  at  this  time  of  the  Executive 
Committee  is  a  report  upon  the  Treasurer's  report,  as  I  under- 
stand it. 

Charles  E.  Gast: 

I  may  say,  Mr.  President,  that  the  Treasurer  of  the  Asso- 
ciation has  submitted  his  report  to  the  committee  and  we  have 
looked  it  over  very  carefully  and  find  that  the  balance  to  the 
credit  of  the  Association  there  stated  is  correct;  and  we  recom- 
mend that  his  report  be  accepted  in  all  respects. 

The  Secretary: 

I  will  read  to  you  the  report  of  the  Treasurer. 

Denver,  Colorado,  July  9,  1901. 
To  The  Colorado  Bar  Association: 

Your  Treasurer  respectfully  reports  the  following  receipts  and  dis- 
bursements for  the  period  commencing  June  28,  1900,  and  ending  with 
this  date: 

On  hand  June  28,  1900 $    282.67 

1900. 
Banquet — 
June  29— Sale  of  tickets 222.00 

Admission  fees — 

Aug.    4— Walter    Scott 5.00 

Oct.   18— Edward    Kent 5.00 

Nov.  21 — Thomas  E.  Watters 5.00 

Dec.    3— Stanley  C.  Warner 5.00 

1901. 

Jan.   14—*    ♦    ♦     (Application  rejected) 5.00 

Jan.    17— C.  W.  Waterman 5.00 

Mar.  25 — ♦     ♦     ♦     (Application  before  committee) 5.00 

Apr.    4 — ♦    ♦    ♦     (Application  before  committee) 5.00 
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Apr.     6 — Clayton  C.  Dorsey 5.00 

Apr.  30 — Sol.  Shwayder  5.00 

May  10— M.   F.    Miller 5.00 

May  29— H.  N.  Hawkins 5.00 

June    7 — Newton   S.  Gandy 5.00 

June  20 — •    •    •     (Application  before  committee) 5.00 

June  20 — •    •    •     (Application  before  committee 5.00 

1900. 
Dues — 

June  28— -Fred  T.  Henry 5.00 

John   Denlson 5.00 

K.  R.  Babbitt 5.00 

C.  P.  Butler 5.00 

F.  D.  CatUn 5.00 

J.  C.  Gunter 5.00 

Tyson  S.  Dines 5.00 

June  29— Edward  C.  Mason 5.00 

June  30 — ^John  T.  Shumate 5.00 

July    2— Henry  C.  Charplot 5.00 

Henry  C.  Hall 5.00 

July    7 — Joseph  H.  Maupin 5.00 

Ralph  Talbot 5.00 

July    9— Willard   Teller 5.00 

Earl   M.   Cranston 5.00 

July  13— S.  G.  Williams 5.00 

July  30— E.  H.  Parks 5.00 

Aug.  11 — Caldwell  Teaman 5.00 

Sept.    4 — George   A.    Kilgore 5.00 

Sept.    5 — ^John  D.  Fleming.. 5.00 

Sept.   7 — Henry  V.  Johnson 5.00 

Sept.  22 — Thomas  H.  Hardcastle 5.00 

Oct.     4 — George  Z.  Dimmitt 5.00 

Tyson  S.  Dines 5.00 

Henry  F.  May 6.00 

Oscar  Reuter 5.00 

John  D.  Fleming 5.00 

Jacob    Fillius 5.00 

Harry  C.  Davis 5.00 

C.  C.  Goodale 5.00 

Oct,     5 — Charles  W.  Haines 5.00 

Adair  Wilson. 5.00 

Robert  G.  Withers 5.00 

H.  G.  Laing 5.00 

George  L.  Hodges 5.00 

Henry  McAllister,  Jr 5.00 

Charles  H.  Toll 5.00 

John  L.  Jerome 5.00 
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Charles  I.  Thomson 5.00 

Calvin  E.  Reed 5.00 

Leonard  E.  Curtis 5.00 

Joel  F.  Vaile 5.00 

H.  M.  Orahood 5.00 

A.  T.  Gunnell 5.00 

Frank  J.  Annis. 5.00 

Frank  McDonough 5.00 

Charles  E.  Gast 5.00 

Moses   Hallett 5.00 

Henry  A.  Dubbs 5.00 

John  A.  Ewing 5.00 

E.  L.  Reginnltter 5.00 

Joshua   Grozler 5.00 

Oct.     e—Clyde  C.  Dawson 5.00 

Albert  A.  Reed 5.00 

S.  S.  Large 5.00 

S.  A.  Giffln 5.00 

W.  S.  Decker 5.00 

W.  B.  Tebbetts 5.00 

Oct.      8—8.  S.  Downer 5.00 

James  W.  McCreery 5.00 

Thomas  H.  Devine 5.00 

Richard  H.  Whiteley 5.00 

Charles  J.  Hughes,  Jr 5.00 

Charles  A.  Wilkin 5.00 

Oct.      9— E.  E.  Whitted 5.00 

Henry    T.    Rogers 5.00 

John  C.  Murray 5.00 

Oct.    11— W.  H.  Gabbert * 5.00 

Oct.    12— C.   C.   Hamlin 5.00 

Oct.    15— James  H.  Blood 5.00 

Oct.    16— Harry  N.  Haynes. 5.00 

H.  C.  Vidal 5.00 

Oct.    22— S.  S.   Sherman 5.00 

Oct.    24— J.  R.  Killian 5.00 

Oct.    25— F.  E3.  Brooks 5.00 

F.  E.  Gove 5.00 

Oct.    26— G.  C.  Bartels 5.00 

Oct.    27— W.  C.  Kingsley 6.00 

Nov.     5— F.  H.  Randall 5.00 

Otis  S.  Johnson 5.00 

M.  S.  Bailey 5.00 

Nov.     8— Hugh    Butler 5.00 

Nov.  12— F.   C.   Goudy 5.00 

Nov.  15— W.  B.  Morgan 5.00 
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I>ec  19— Wlllard  TeUer 5.00 

I>ec.  20— William  B.  Vates 5.00 

R.  W.  Bonynge 5.00 

r>ec.  21— Ed  T.  Taylor 5.00 

r>ec.  24 — George  P.  Steele 5.00 

I>ec.  26 — S.  G.  McMulUn 5.00 

r)€C.  28— Fred  T.  Henry 5.00 

Jesse  G.  Northcutt 5.00 

1901. 

Jan.    4— C.  S.  Wilson 5.00 

Jan.    7— E.  C.  Stimson 5.00 

Jan.  18 — Charles  J.  Perkins 5.00 

Feb.  13— R.  C.  Thayer 5.00 

Mar.  15— Thomas  H.  Hood 5.00 

May  27— Charles  W.  Everett 5.00 

June    8 — ^Edward  C.  Mason 5.00 

June  21 — ^A.  J.  Fowler 5.00 

H.  L.  Rltter 5.00 

Julius   B.    Bissell 5.00 

H.  L.  Shattuck 5.00 

June  22 — S.  Harrison  White 5.00 

R.  J.  Pitkin 5.00 

July     1— John  T.  Shumate 5.00 

Lucius  W.  Hoyt ^ 5.00 

July    3— William  L.  Dayton 5.00 

July     5 — A.  L.  Doud 5.00 

Ralph  Talbot 5.00 

Piatt  Rogers   10.00 

July     6 — Charles  A.  Merriman 5.00 

Joseph  H.  Maupin 5.00 

John  H.  Voorhees 5.00 

L.  M.  Cuthbert 10.00 

E.  M.  Cranston 5.00 

July     8— E.  H.  Park 5.00 

E.  S.  Worrell,  Jr 5.00 

Miscellaneous  receipts — 
1900. 

July  25 — ^John  T.  Shumate,  exchange  on  check .15 

Oct.     9 — ^William  Kennedy,  report  of  1900 1.00 


Total   receipts $1,100.82 

Disbursements — 
1900. 
July  10 — Charles  W.  Everett,  expenses  to  Cripple  Creek  to  take 

testimony  in  Sindlinger  case 5      17.20 
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July  12 — Carson-Harper  Co.,  printing  menus 25.00 

July  13 — Hamilton  &  Kendrick  Stationery  Co.,  scrap  book .90 

July  18— Williamson  Haffner  Engraving  Co.,  engraving 8.50 

Merchants  Publishing  Co.,  printing  notices,  bills,  etc 30.85 

A.  S.  Lohmann,  music  for  banquet 30.00 

Hamilton  &  Kendrick  Stationery  Co.,  envelopes .85 

Brown  Hotel  Co.,  banquet 300.00 

Hotel  bill  of  John  L.  Webster 43.30 

July  20 — W.  S.  Decker,  carriage  hire  for  John  L.  Webster 5.00 

July  18 — Exchange  on  check  of  John  T.  Shumate .15 

Aug.  11 — Caldwell  Yeaman,  telegrams 3.40 

Sept.  25—100  2-cent  stamps 2.00 

Sept.  26 — Docket  for  disbarment  cases 2.50 

Oct.     3 — 225  8-cent  stamps,  for  reports 18.00 

Oct.     5 — Postage  and  revenue  stamps 3.50 

Oct.    10 — Merchants   Publishing   Co.,   printing  letter   heads   and 

circular 15.00 

A.  E.  Hart,  stenographic  report  of  third  annual  meeting  35.00 

Smith-Brooks  Printing  Co.,  printing  circular  letters 1.25 

600  envelopes  for  reports 7.25 

Williamson-Haffner  Engraving  Co.,  engraving 18.00. 

Hamilton  &  Kendrick  Stationery  Co.,  envelopes .40 

Oct.    16 — 1000  stamped  envelopes 21.20 

Western  Union  Telegraph  Co.,  delivering  reports .60 

Nov.     8 — American  District  Telegraph  Co.,  delivering  reports 1.65 

Dec.  26 — Smith-Brooks  Printing  Co.,  printing  report  of  1900 227.20 

Smith-Brooks  Printing  Co.,  printing  circular 1.25 

1901. 

Jan.    3 — 150  2-cent  stamps 3.00 

Jan.  30 — 155  postal  cards 1.55 

Feb.  18 — Merchants  Publishing  Co.,  printing  bills,  circulars,  etc . .  17.00 

Hamilton-Kendrlck  Stationery  Co.,  envelopes 1.25 

Apr.  10— Brown  Hotel  Co.,  hotel  bill  of  Charles  N.  Potter 4.00 

June     5 — Lucius  W.  Hoyt,  expenses  to  Colorado  Springs  to  ar- 
range for  annual  meeting 8.00 

June  10 — Admission  fee  returned,  on  rejection  of  application....  5.00 

June  21— Postage 1.50 

June  29 — Colorado  Telephone  Co.,  telephoning 1.25 

July    8 — W.  F.  Robinson  Ptg.  Co.,  printing  postals  and  circular. .  9.25 
Lucius  W.   Hoyt,   sundry   sums   paid   out   during"  year 

1900-1901 5.38 

Total  disbursements $  877.13 

Balance  on  hand  July  9,  19C1 $  223.69 

Twenty-one  members  are  now  delinquent  in  the  payment  of  last  year's 
dues. 
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Joseph  C.  Helm  and  Sam  P.  Dale  were  dropped  by  the  Executive  Com- 
mittee for  non-payment  of  dues  of  1899-1900.  Oscar  Reuter  and  Sylvester 
6.  Williams  resigned. 

LUCIUS  W.  HOYT, 
Treasurer. 

The  President: 

You  have  heard  the  report,  gentlemen,  if  there  be  no  objec- 
tion it  will  stand  approved. 

George  L.  Hodges: 

I  move  that  the  report  stand  approved. 

Motion  seconded  and  carried. 

The  President: 

Report  of  the  Committee  on  Grievances. 

Piatt  R(^ers  read  the  report  of  the  Grievance  Committee. 

{For  report  see  the  appendix.) 

Piatt  Rogers : 

In  addition  to  the  matters  which  are  stated  in  this  written 
report,  I  ought  to  add  some  phases  of  the  work  of  the  committee. 

Recently  there  has  been  a  move  made  by  several  of  those 
who  have  been  disbarred  to  be  reinstated  in  the  Supreme  Court, 
and  the  members  of  the  committee  have  been  approached  by 
friends  of  the  members  making  the  application  to  know  whether 
the  committee  would  resist  such  application  in  given  cases.  The 
committee  has  discussed  this  particular  matter  at  some  length 
and  has  come  to  the  conclusion  that  the  cases  have  reached  the 
stage  in  which  the  committee  can  no  longer  be  called  upon  to 
take  any  action — ^that  its  work  is  accomplished  by  a  disbarment  or 
by  whatever  order  may  be  obtained.  The  suggestion  of  the  commit-  • 
tee  is  that  applications  for  reinstatement  must  be  disposed  of 
alone  by  the  Supreme  Court  without  any  suggestion  from  the 
committee,  except  this  general  statement:  That  the  committee 
has  not  prosecuted  any  case  where  it  did  not  feel  that  the  mem- 
bers proceeded  against  should  be  absolutely  disbarred  from  further 
practice.  The  number  of  cases  in  which  no  action  has  been  taken 
would  indicate  that  we  had  exercised  a  very  considerable  discre- 
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tion  in  respect  to  persons  proceeded  against.  Where  the  most 
that  seemed  to  be  proper  was  a  reprimand  or  something  of  that 
sort  we  have  not  taken  any  steps  in  court;  the  idea  being  that  at 
this  particular  moment  in  the  history  of  the  Association  we  have 
enough  to  do  if  we  confine  ourselves  to  those  cases  which  require 
radical  and  prompt  treatment.  In  all  cases,  therefore,  in  which 
the  Supreme  Court  has  entered  orders  disbarring  attorneys,  it  is 
the  judgment  of  the  members  of  this  committee  that  those  disbar- 
ments should  not  be  tampered  with  in  anyway;  but  we  do  not 
feel  that  we  are  called  upon  to  discriminate  between  the  different 
persons  making  application  to  be  reinstated.  This  is  given  out 
as  the  general  judgment  of  the  committee  on  all  the  cases  that 
they  have  disposed  of. 

This,  I  think,  covers  the  work  of  the  committee  in  the  past 
and'  states  its  position  with  respect  to  the  work  that  has  been  ac- 
complished, and  I  think  also  gives  the  key  to  the  tests  adopted  by 
the  committee  in  authorizing  prosecutions.  There  has  been  no 
disposition  to  take  any  hazards  in  applications  for  disbarments; 
the  committee  has  gone  at  the  matter  with  great  care,  and  until 
it  was  thoroughly  and  completely  satisfied  of  the  justice  of  the 
proceeding  has  declined  to  apply  to  the  Supreme  Court. 

Jacob  Fillius: 

Mr.  Chairman,  may  I  say  a  word  in  connection  with  that 
report.  I  suppose  I  may  do  so  now.  I  have  been  approached, 
and  probably  other  members  of  this  dissociation,  certainly  other 
members  of  the  bar  in  Denver,  to  sign  applications  for  the  rein- 
statement of  attorneys  who  have  been  disbarred.  I  have  one  in 
mind  especially.  And  it  was  a  question  in  my  mind  whether  we 
ought  to  do  these  things;  whether  by  doing  them  we  were  not 
handicapping  the  work  of  the  committee.  And  it  was  a  question 
upon  which  I  thought  some  rule  should  be  laid  down  by  the 
committee  as  to  what  the  members  of  the  Association  ought  to  do 
under  these  circumstances.  I  do  not  know,  as  indicated  by  Judge 
Rogers'  reports,  that  there  is  no  pardon  for  those  who  have  been 
disbarred.  It  may  be  somewhat  of  a  harsh  rule  in  particular  in- 
stances, and  yet  I  feel  that  probably  members  of  the  Associa- 
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tion  especially  ought  not  to  sign  these  applications  unless  this 
Association  pass  or  form  some  rule  by  which  these  things  ought 
to  be  done.  And  I  know  that  I  was  somewhat  embarrassed  just 
what  to  do  under  the  circumstances;  yet  in  this  particular  in- 
stance I  thought  it  might  be  working  a  hardship  on  this  man,  who 
I  felt  was  not  wholly  to  blame.  Nevertheless,  I  feel  the  Grievance 
Committee  has  done  nothing  in  these  matters  which  it  ought  not 
to  have  done,  and  certainly  the  Supreme  Court  has  not.  But  in  a 
few  cases  perhaps  there  is  certain  conduct  which  would  warrant 
the  Association  and  the  lawyers  generally  to  extend  a  helping 
hand.  Under  these  circumstances  I  feel  that  probably  the  mem- 
bers of  the  Association  ought  not  to  sign  these  applications  unless 
there  was  some  rule  adopted  or  some  concerted  action  as  to  what 
ought  to  b^  done  in  cases  of  that  kind.  It  certainly  is  not  right 
to  disbar  a  member  who  ought  to  be  disbarred  and  then  turn 
around  and  undo  the  work  by  signing  the  application  for  rein- 
statement, and  it  seems  to  me  there  ought  to  be  some  concerted 
action  in  that  direction. 

The  President: 

Any  further  remarks,  gentlemen  ? 

Harry  N.  Haynes: 

There  is  one  remark  that  I  would  like  to  make  to  the  com- 
mittee. I  notice  in  the  report  that  where  the  committee  regarded 
cases  of  such  lack  of  gravity  as  not  to  require  permanent  disbar- 
ment but  of  sufficient  gravity  to,  in  their  judgment,  perhaps  re- 
quire censure,  the  committee  did  not  proceed  in  court.  I  desire 
to  inquire  whether  in  cases  of  that  character  attention  is  called  to 
the  member  who  has  violated  some  rule  of  professional  propriety 
advising  him  of  the  committee's  investigation  and  cautioning  him 
as  to  great  care  in  the  future ;  or  what  action,  if  any,  out  of  court, 
was  taken  in  such  cases. 

Piatt  Kogers: 

I  may  say  in  answer  to  that  inquiry  that  it  has  not  been  the 
custom  of  the  committee  to  bring  the  members  of  the  bar  before  it 
to  censure  or  caution  them,  but  it  has,  however,  been  done  in 
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certain  cases,  and  in  a  certain  sense  in  other  cases — that  is, 
friends  of  the  person  against  whom  charges  have  been  preferred 
have  appeared  before  the  committee.  They  have  learned  gener- 
ally of  the  character  of  the  charges  and  have  put  themselves  into 
communication  with  the  attorneys,  and  I  think  in  one  or  two 
cases  at  least  this  may  have  resulted  in  some  good  to  the  attorney 
whose  name  is  under  consideration.  But  we  have  not  made  that 
a  matter  of  official  record  at  all. 

The  President: 

Other  remarks,  gentlemen  ?  Was  there  any  motion  made  in 
respect  to  this  report  ? 

Tyson  S.  Dines: 

I  move  that  the  report  be  received  and  approved. 

Motion  seconded  and  carried. 

The  President: 

At  this  hour  a  paper  was  to  have  been  read  by  Mr.  Robert  G. 
Withers.  He  has  been  unable  to  attend  and  he  has  sent  his  ad- 
dress to  be  read  by  Mr.  Dubbs  of  the  Association. 

Henry  A.  Dubbs  then  read  Mr.  Withers'  address  on  "Some 
Kinks  of  the  Law." 

{For  address  see  the  appendix.) 

The  President: 

The  Association  will  be  in  recess  until  11  o'clock. 

The  President: 

We  will  now  listen  to  an  address  by  Mr.  Charles  W.  Water- 
man. 

Charles  W.  Waterman  of  Denver  then  delivered  an  address 
on  "Alexander  Hamilton." 

{For  address  see  the  appendix,) 

The  President: 

There  are  some  business  matters  that  come  before  the  Asso- 
ciation at  12  o'clock,  and  an  address  in  the  afternoon  at  3  o'clock. 
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open  to  the  public.     I  ask  members  of  the  Association  to  remain 
for  the  business  meeting  at  12  o'clock. 

The  President: 

The  gentlemen  will  please  come  to  the  front  here  to  have 
you  all  in  a  body.     The  report  of  the  Committee  on  Law  Reform. 

The  Secretary: 

Mr.  President,  I  read  the  report  of  the  Committee  on  Law 
Reform. 

{For  report  see  the  appendix.) 
The  President: 

Any  action  upon  this  report,  gentlemen  ? 
Charles  E.  Gast : 

Mr.  President,  I  move  the  adoption  of  the  report. 
Motion  seconded. 
The  President: 

Is  it  necessary  to  continue  the  committee  ? 
The  Secretary: 
It  is  a  standing  committee. 
The  President: 

Gentlemen,  you  have  heard  the  motion.  Those  in  favor  will 
say  aye. 

Motion  carried. 

The  President: 

Report  of  the  Committee  on  Legal  Education. 

Charles  E.  Gast : 

Mr.  President,  that  committee  at  the  present  time  is  not  in 
a  situation  to  make  a  report.  It  was  intended  to  get  together  all 
the  statistics  and  incorporate  them  into  a  report  relative  to  ad- 
missions to  be  made  to  the  bar  in  this  state  particularly  under 
the  late  rules  promulgated  by  the  Supreme  Court.  It  was  impos- 
sible to  get  together  all  the  data  in  order  to  make  up  a  report 
prior  to  this  meeting,  and  the  committee,  with  the  consent  of  the 
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Association,  will  make  up  a  report  and  ask  leave  to  have  it  printed 
among  the  proceedings  of  the  Association. 

The  President: 

If  there  is  no  objection  the  suggestion  of  Mr.  Gast  will  be 
accepted. 

{For  report  see  the  appendix.) 

The  President: 

Next  is  the  report  of  the  Committee  on  Legal  Biography. 

The  Secretary: 

Mt.  President,  the  chairman  of  that  committee,  Mr.  Butler, 
is  not  here,  but  I  will  say  there  is  no  report — there  having  been 
no  deaths  in  the  Association  during  the  past  year. 

The  President: 

Committee  on  the  American  Bar  Association. 

The  Secretary: 

Mr.  Chairman,  Mr.  Cuthbert,  the  chairman  of  the  commit- 
tee from  this  Association  w^as  unable  to  be  here  to-day;  he  there- 
fore wrote  to  Mr.  Charles  M.  Campbell,  the  secretary  of  the  joint 
committees  on  Entertainment  and  Arrangements  and  asked  him 
to  make  a  report  to  the  Association.  He  has  done  so  in  the  form 
of  a  letter  which  I  will  read. 

Denver,  Colorado,  July  6,  1901. 

Lucius  W.  Hoyt,  Esq.,  Secretary  Colorado  Bar  Association,  Ernest  &  Cran- 
mer  Building,  City: 

Dear  Sir — Having  been  informed  by  Lucius  W.  Cuthbert,  Esq.,  of  this 
city,  that  you  desire  to  make  some  sort  of  a  report  at  the  meeting  of  the 
Colorado  Bar  Association,  which  is  to  be  held  at  Manitou  on  the  9th  and 
10th  insts.,  as  to  what  has  been  done  by  the  Committee  of  the  Colorado  Bar 
Association  appointed  by  its  President  to  confer  with  a  like  committee  of 
the  Colorado  members  of  the  American  Bar  Association  and  the  Denver 
Bar  Association,  permit  me  to  refer  you  to  the  enclosed  Invitation,  1,700 
of  which  have  been  sent  to  John  Hlnkley,  Esq.,  Secretary  of  the  American 
Bar  Association,  to  be  mailed  by  him  to  the  members  of  that  Association. 
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Permit  me  to  also  call  your  attention  to  the  enclosed  circular  letter 
which  has  been  mailed  to  the  Judges  of  the  United  States  Supreme  Court, 
the  Attorney  General  of  the  United  States,  to  the  Solicitor  General  of  the 
United  States;  also  to  the  Judges  of  the  United  States  Circuit  Court  of 
Appeals,  the  Judges  of  the  United  States  District  Court,  United  States  Dis- 
trict Attorneys,  as  well  as  to  all  the  Judges  of  the  State  Supreme  Courts, 
and  Attorney  Generals  of  the  Middle  West,  Northwest,  and  West.  Fur- 
thermore, this  circular  letter  has  been  mailed  to  the  Presidents  and  Secre- 
taries of  all  the  Bar  Associations  in  the  United  States.  I  may  also  add 
that  this  circular  letter  has  been  mailed  to  all  the  Judges,  District  Attor- 
neys, County  Attorneys,  and  the  members  of  the  bar  generally  In  Colorado 
who  are  not  members  of  the  Association,  accompanied  by  the  enclosed 
card  giving  information  as  to  nomination  and  qualification  of  members  in 
the  American  Bar  Association. 

This  circular  letter  has  been  also  mailed  to  many  Judges  and  lawyers 
in  the  ESast  and  South. 

All  United  States  Judges,  and  Judges  of  the  State  Courts  in  the  East 
and  South  have  been  communicated  with  in  reference  to  the  meeting  of 
the  American  Bar  Association,  by  the  Secretary  of  the  American  Bar  As- 
sociation. 

In  closing  I  take  pleasure  in  writing  that  I  have  received  letters  from 
all  parts  of  the  country  which  assure  that  the  meeting  of  the  American 
Bar  Association  at  Denver  will  be  one  of  the  most  noteworthy  and  profit- 
able meetings  that  the  Association  has  ever  held. 

Very  truly  yours, 

CHARLES   M.    CAMPBELL, 

Secretary  Joint  Committees  on  Entertainment  and  Arrangements. 


(Copy  of  Invitation.) 

The  Colorado  Members  of  The  American  Bar  Association, 

The  Colorado  Bar  Association, 

and 

The  Denver  Bar  Association, 

Extend  an  Invitation  to 

The  Members  of  The  American  Bar  Association, 

and  the  Ladies  of  Their  Families,  to  an 

Excursion  to  Cripple  Creek,  Glenwood  Springs, 

Leadville,  Marshall  Pass  and 

Colorado  Springs, 

August  24,  25,  26  and  27, 

1901. 
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(Copy  of  Circular  Letter.) 
AMERICAN  BAR  ASSOCIATION  MEETING. 

Archie  M.  Stevenson,  Chairman;  Charles  M.  Campbell,  Secretary, 
Joint  Committees  on  Entertainment  and  Arrangements. 

16  Hughes  Building,  Denver,  June,  1901, 

Dear  Sir — By  direction  of  the  Joint  Committees  on  Entertainment  and 
Arrangements  of  the  Colorado  members  of  the  American  Bar  Association 
and  the  Colorado  and  Denver  Bar  Associations,  I  have  the  pleasure  to  in- 
form you  that  the  American  Bar  Association  will  hold  its  Twenty-fourth 
Annual  Meeting  at  Denver,  on  Wednesday,  Thursday  and  Friday,  August 
21st,  22nd  and  23rd  of  this  year.  As  Denver  is  easily  reached  from  the 
East,  the  South  and  the  Middle  West,  the  Northwest  and  the  West,  it  is 
hoped  that  many  members  of  the  bar,  who  have  planned  trips  to  BufTalo 
and  elsewhere,  can  arrange  for  a  few  days  in  Denver,  so  as  to  have  the 
benefits  of  meeting  with  the  Association.  Denver  is  one  of  the  most  beau- 
tiful cities  in  the  United  States,  and  the  scenery  of  the  State  is  unsur- 
passed. Denver  is  the  commercial  center  of  one  of  the  wealthiest  sections 
of  the  country,  which  stretches  westward  from  the  -  Mississippi  and  Mis- 
souri Rivers  to  the  Pacific  Ocean.  These  facts,  as  well  as  the  climatic  ad- 
vantages of  Colorado  render  Denver  at  once  convenient  and  attractive  for 
the  meeting  of  the  Association. 

In  addition  to  the  historical  and  antiquarian  material  of  Colorado  that 
proves  so  attractive  to  the  modern  inquirer,  many  lawyers,  who  visit  Colo- 
rado for  the  first  time,  will  be  brought  in  touch  with  two  important  sys- 
tems of  law — Mining,  and  Irrigation  Law.  These  systems  of  law  have  not 
only  been  the  subject  of  much  legislation  and  frequent  litigation  within 
the  past  twenty  years  in  all  of  the  Rocky  Mountain  and  Trans-Rocky 
Mountain  region,  but  also  afford,  notwithstanding  their  points  of  resem- 
blance to  the  legal  history  of  other  countries,  most  instructive  examples, 
not  merely  of  the  growth  of  law,  but  of  the  inherent  vitality  of  common 
law  principles  and  their  adaptability  to  changed  conditions  and  new  sur- 
roundings. 

The  sessions  of  the  Association  will  be  held  at  the  Broadway  Theater. 
The  headquarters  of  the  Association  will  be  the  Brown  Palace  Hotel. 

The  Colorado  members  of  the  American  Bar  Association,  and  the 
Colorado  and  Denver  Bar  Associations  will  extend  an  invitation  to  the 
members  of  the  American  Bar  Association  and  the  ladles  of  their  families 
to  make  an  excursion  to  Cripple  Creek,  Glenwood  Springs,  Leadville,  Mar- 
shall Pass  and  Colorado  Springs,  August  24th.  25th,  26th  and  27th. 

As  the  Association  has  not  previously  visited  a  city  west  of  the  Mis- 
sissippi and  Missouri  Rivers,  the  choice  of  Denver  as  a  place  of  meeting 
by  the  Association  is  an  important  event  for  the  bar  of  the  West.  The 
honor  conferred  by  the  Association  upon  the  State  is  fully  realized  and 
appreciated  by  the  Bar  of  Colorado,  who  will  not  only  do  everything 
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within  their  power  to  make  the  meeting  a  memorable  one,  but  will  also  be- 
speak for  their  visiting  brethren  a  cordial  reception  and  a  hearty  greeting 
and  welcome. 

The  presence  within  the  State  of  the  Association  that  has  been  of  so 
much  assistance  in  the  development  of  professional  education,  will  assure 
the  active  personal  interest  of  lawyers  and  laymen  of  the  State  alike  in 
the  work  and  deliberations  of  the  Association,  as  well  as  stimulate  among 
the  members  of  the  bar  of  the  West  that  laudable  pride  and  ambition 
which  every  lawyer  has  a  right  to  feel  in  so  great  a  profession. 

Trusting  that  you  will  be  able  to  attend  the  meeting,  I  remain. 
Very  truly  yours, 

CHARLES  M.  CAMPBELL,  Secretary. 

The  Secretary: 

The  details  of  the  program  of  the  meeting  have  not  yet  been 
— if  determined  upon — at  least  made  known  to  anyone  that  I 
know  of  in  this  community.  The  qualification  for  membership 
is  indicated  here — ^perhaps  I  had  better  read  this  card : 

NOMINATION  OP  NEW  MEMBERS. 

Any  lawyer  who  for  five  years  next  preceding  has  been  a  member  in 
good  standing  of  any  State  Bar,  is  qualified  for  membership  in  the  Amer- 
ican Bar  Association.  x\nnual  dues  are  five  dollars,  for  which  a  member 
is  entitled  to  attend  the  annual  dinner,  as  well  as  receive  all  publications 
of  the  Association  free  of  charge.  Annual  dues  are  payable  only  to  Treas- 
urer of  Association  on  notification  of  election  by  Secretary  of  Association. 
There  is  no  admission  fee  required.  It  is  desirable  that  all  applications 
for  membership,  as  far  as  possible,  shall  be  submitted  to  the  Local  Coun- 
cil for  Colorado,  to  be  voted  upon  not  later  than  Monday,  August  12th, 
1901.  so  that  the  recommendations  for  election  made  by  the  Local  Council 
can  be  referred  to  the  General  Council  of  the  American  Bar  Association 
at  its  first  session,  Wednesday  morning,  Auguist  21st.  For  further  infor- 
mation apply  to  or  address, 

CHARLES  M.  CAMPBELL, 
Secretary  Local  Council  Denver,  Colo.    P.  O.  Box  771. 

The  President: 

Any  action  desired? 

The  Secretary: 

Mr.  Chairman,  something  probably  should  be  done  regard- 
ing this  committee.  We  have  a  committee  authorized  at  a  previous 
meeting  of  the  Association,  and  if  this  committee  is  to  be  con- 
tinued the  Association  should  at  this  time  so  decide;  otherwise, 
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with  the  closing  of  the  year  of  the  Association  this  committee  will 
probably  be  superseded  by  another.  The  committee  appointed  by 
the  President  consists  of  the  following:  L.  M.  Cuthbert,  J.  H* 
Voorhees,  K.  H.  Whiteley,  A.  T.  Gunnell,  E.  C.  Stimson,  Joseph 
H.  Maupin  and  John  A.  Ewing. 

Charles  E.  Gast: 

I  mov^e  that  the  committee  be  continued. 

Motion  seconded  and  carried. 

The  President: 

•  The  next  in  order  is  nominations.  I  am  told  that  it  has  been 
the  practice  to  name  a  committee  for  making  nominations.  What 
is  the  pleasure  of  the  Association  in  that  respect  ? 

Albert  A.  Reed: 

Mr.  President,  I  move  that  the  President  appoint  a  commit-  • 
tee  to  make  the  nominations  for  the  various  offices  to  be  filled  by 
the  Association — a  committee  of  five. 

Motion  seconded  and  carried. 

The  President: 

I  will  name  Mr.  Gast,  Mr.  Dines,  Mr.  Hodges,  Mr.  Hood, 
Mr.  Downer.  This  committee  can  report  at  what  time  this  after- 
noon ?    Two  o'clock  ? 

Charles  E.  Gast: 

Half  past  two. 

The  President: 

We  will  expect  the  committee  to  report  at  2 :30. 

The  next  subject  in  order  is  the  place  of  meeting  next  year. 
Any  suggestions  upon  that  subject? 

Charles  E.  Gast: 

Mr.  President,  I  move  that  the  next  meeting  of  the  Associa- 
tion be  held  at  Colorado  Springs,  or  some  place  in  the  immediate 
vicinity  thereof,  the  particular  place  and  the  particular  time  to 
be  left  to  the  discretion  of  the  Executive  Committee. 

Motion  seconded  and  carried. 
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The  President: 

There  are  now  to  be  appointed  some  delegates  to  the  Ameri- 
can Bar  Association.  As  the  society  meets  in  Denver  this  year  I 
suppose  it  is  especially  desirable  that  there  be  delegates. 

James  W.  McCreery: 

Mr.  Chairman,  I  move  that  that  matter  be  referred  to  the 
Committee  on  Nominations,  with  authority  to  nominate  persons 
as  delegates  in  the  same  report  officers  are  nominated. 

Charles  E.  Gast: 

I  think  the  rules  of  the  American  Bar  Association  limit  to 
three. 

The  Secretary: 
Not  more  than  three. 
The  President: 

Tour  motion  is  that  the  committee  appointed  name  three 
persons  ? 

James  W.  McCreery: 
Yes,  sir. 

ifotion  seconded  and  carried. 
The  Secretary: 

We  are  in  receipt  of  this  letter  from  Mr.  A.  McDonald,  Wash- 
ington, D.  C,  which  requires  action: 

"The  Cairo,"  Washington,  D.  C,  July  9th,  1901. 
Moses  Hallet,  Esq.,  President  Colorado  Bar  Association,  Denver,  Colorado: 

Dear  Sir — I  am  desirous  of  getting  a  few  of  our  leading  State  Bar  and 
other  legal  associations  to  pass  a  resolution  (enclosed)  in  favor  of  a  labor- 
atory for  the  study  of  the  criminal,  insane  and  defective  classes.  Will 
you  be  so  good  as  to  bring  the  resolution  before  your  association  at  its 
next  meeting.  The  endorsement  would  be  of  great  assistance  here  in 
Washington.  Fifteen  of  the  leading  Medical  Associations  have  passed  the 
resolution  from  their  point  of  view. 

That  the  plan  has  the  support  of  the  best  specialists  may«be  seen 
from  the  enclosed  list  of  those  who  have  written  letters  in  favor  of  it. 
The  resolution  is  simply  to  suggest  points  that  might  be  acted  upon.    If 
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you  wish  for  any  of  the  Gtovernment  works  on  enclosed  list,  kindly  let  me 
know.    When  and  where  does  your  association  meet? 

Hoping  to  hear  from  you  at  your  earliest  convenience  and  thanking 
you  for  any  thing  you  can  do,  I  am. 

Very  respectfully, 

ARTHUR  MAC  DONALD. 

(Resolution  enclosed.) 

Resolved,  That  we  are  In  favor  of  the  establishment  of  a  Psycho- 
Physical  Laboratory  in  the  Department  of  the  Interior  at  Washington,  for 
the  practical  application  of  physiological  psychology  to  sociological.  Juris- 
prudential and  abnormal  or  pathological  data,  especially  as  found  in  insti- 
tutions for  the  criminal,  pauper  and  defective  classes  and  in  hospitals  and 
also  as  may  be  observed  in  schools  and  other  institutions. 

Harry  N.  Haynes: 

I  move  that  we  adopt  this  resolution. 

Charles  E.  Gast: 

I  do  not  think,  Mr.  President,  that  we  ought  to  adopt  that 
resolution  without  knowing  something  about  the  matter.  The 
fact  is  that  man  doesn't  know  what  he  wants;  that  resolution  is 
couched  in  rag-time,  and  I  don't  think  we  ought  to  pass  it  in  the 
absence  of  more  precise  information. 

Tyson  S.  Dines: 

In  order  that  we  may  not,  possibly,  turn  down  something 
that  may  be  good  when  we  understand  it,  I  move  that  the  Secre- 
tary of  the  Association  be  requested  to  refer  this  matter  to  Mr. 
John  F.  Shafroth,  our  member  of  Congress,  for  such  information 
as  he  may  be  able  to  obtain  for  the  use  of  the  Association  upon 
that  subject. 

Motion  seconded  and  carried. 

The  President: 

The  Association  will  be  in  recess  until  2 :30. 
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AFTERNOON  SESSION- 


Wednesday,  July  10,  1901,  2 :30  p.  m. 
The  meeting  was  called  to  order  by  the  President. 
The  President: 
The  report  of  the  Committee  on  ^dominations  is  in  order. 

Charles  E.  Gast  presented  the  recommendations  of  that  com- 
mittee as  follows: 

For  President,  Piatt  Eogers. 

For  First  Vice  President,  Harry  N.  Haynes. 

For  Second  Vice  President,  Henry  A.  Dubbs. 

For  Secretary  and  Treasurer,  Lucius  W.  Hoyt. 

For  Delegates  to  American  Bar  Association:  Julius  C. 
Gunter,  James  W.  McCreery  and  Willard  Teller. 

Edward  Kent: 

I  move  that  the  Secretary  cast  the  ballot  of  the  Association 
for  the  oflScers  named. 

Seconded  and  carried. 

The  ballot  was  cast  and  the  officers  named  were  declared 
elected. 

Edward  C.  Stimson: 

I  move  that  the  delegates  named  by  the  committee  be  elected 
by  the  Association. 

Seconded  and  carried. 

The  President: 

It  has  been  suggested  that  perhaps  it  would  be  better  to  hold 
the  annual  meeting  in  December  instead  of  June  or  July.  I  now 
ask  for  suggestions  as  to  the  matter. 

Julius  C.  Gunter: 

I  think,  Mr.  President,  we  might  secure  a  better  attendance 
if  the  meetings  were  held  during  the  Christmas  holidays. 
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Tyson  S.  Dines: 

It  seems  to  me  that  experience  indicates  that  the  best  time 
for  the  meeting  is  the  simamer  and  that  the  holidays  is  not  a  fa- 
vorable time.     Too  much  else  occupies  the  attention  at  that  time. 

Lucius  W.  Hoyt: 

The  practice  of  other  associations  should  be  a  safe  guide.  I 
think  that  probably  three-fourths  of  the  associations  meet  in  the 
summer. 

Edward  C.  Stimson: 

I  suggest,  Mr.  President,  that  if  legislative  reforms  are  to 
be  brought  forsvard,  it  must,  for  matjirc  consideration,  be  at  meet- 
ings longer  before  the  legislature  convenes  than  would  be  possible 
if  we  had  a  winter  meeting. 

The  President: 

I  have  now  the  pleasure  to  present  a  distinguished  lawyer 
from  a  distant  state  who  honors  us  with  his  presence  to-day,  and 
who  will  deliver  before  you  the  annual  address  which  has  be- 
come the  most  interesting  feature  of  your  meetings.  In  doing  so 
I  will  ask  his  permission  to  read  from  his  letter  of  acceptance 
dated  December  31,  1900,  a  few  paragraphs  which  show  from 
w^hat  elevation  he  surveys  the  field  of  professional  labor  and  also 
the  genial  warmth  and  hospitality  of  his  association  with  his 
brethren  of  the  bar. 

"I  am  having  an  experience  to-day  that  is  quite  novel  and  that  in  aU 
Ukelihood  will  never  be  repeated.  I  am  spending  the  closing  hours  of  the 
last  day  of  a  century,  on  the  eve  of  the  first  day  of  another  century  that 
will  certainly  be  big  with  events  that  will  change  the  world  beyond  rec- 
ognition. Standing  on  the  bank  of  this  Rubicon,  and  looking  back  over 
the  greater  part  of  the  century  that  is  dying,  I  gratefully  recognize  the 
fact  that  outside  of  family  ties  tbat  have  bound  me  my  greatest  social  en- 
joyment has  been  derived  from  my  connection  with  the  members  of  my 
profession.  Looking  to  the  future  I  have  the  strongest  conviction  that 
its  members  in  the  century  to  come  will  always  stand  as  an  inspiring 
phalanx  to  lead  in  the  defense  of  every  cause  where  justice  and  the  right 
may  be  imperiled. 

"Since  I  come  to  think  of  it  I  have  no  fixed  engagement  in  all  of  the 
century  to  come;  and,  as  I  am  somewhat  self-indulgent,  I  can  see  no  good 
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reason  why  I  should  deny  myself  the  privilege  now  so  kindly  offered  of 
making  the  acquaintance  of  the  members  of  the  bar  of  the  young  and  en- 
terprising State  wherein  you  have  built  your  homes.  The  new  century 
will  be  filled  with  many  days;  and  I  am  like  one  who  has  a  large  check 
book  with  a  very  small  balance  in  the  bank;  but  I  shall  think  it  of  good 
omen  that  my  first  definite  engagement  will,  as  I  hope,  enable  me  to 
meet  many  gentlemen  of  the  profession  distinguished  by  the  ability,  learn- 
ing and  virtues  which  confer  upon  it  the  highest  claim  to  universal  respect. 
"If  I  might  venture  to  stipulate  any  condition,  it  would  be  that  if  I 
should  find  nothing  to  say  that  will  prove  to  be  either  interesting  or  in- 
structive— which  will  probably  happen — ^neither  you  nor  any  other  gentle- 
men who  participated  in  the  making  of  the  selection  shall  be  held  to  strict 
accountability;  and  that  the  association  will  remember  the  benign  maxim 
of  the  law  that  Ignorance  of  fact  is  a  thing  to  be  excused." 

Gentlemen,  I  introduce  the  Honorable  U.  M.  Eose  of  Little 
Kock,  Arkansas. 

U.  M.  Rose  of  Little  Rock,  Arkansas,  then  delivered  an  ad- 
dress on  "The  Case  Between  Jeflferson  and  Marshall." 

{For  address  see  the  appendix.) 

Adjourned. 

LUCIUS  W.  HOYT, 

Secretary, 
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BANQUET. 

The  fourth  annual  banquet  of  the  Association  was  held  at 
the  Cliflf  House,  Manitou,  at  8 :30  p.  m.,  of  Wednesday,  July  10, 
1901. 

Hon.  James  W.  McCreery  presided  as  toastmaster. 
The  following  were  the  toasts: 

*'The  Turkey  Case,''  Tyson  S.  Dines. 

"The  Light  That  Failed,"  Edward  Kent. 

"De  Minimis  Non  Curat  Lex/'  John  S.  Macbeth. 

Committee  in  charge :  K.  R.  Babbitt,  H.  G.  Lunt  and  Henry 
McAllister,  Jr. 
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CHffiF  JUSTICE  CHARLES  N.  POTTER 

OF 

CHEYBNNS,  WYOMING. 


PRIVATE  LIFE  AND  CHARACTER  OF  JOHN  MARSHALL. 

The  celebration  of  "John  Marshall  Day,"  as  originally  con- 
ceived, had  for  its  elemental  purpose,  as  I  understand  it,  the  com- 
memoration of  the  fortunate  and  epochal  event  which  furnished 
to  this  country  the  distinguished  expounder  of  the  Constitution; 
to  the  end  that  the  pre-eminent  influence  of  John  Marshall,  upon 
our  institutions,  should  be  emphasized,  and  the  people  of  our  land 
brought  into  a  clearer  recognition  of  his  character  and  the  fruitful 
significance  of  his  public  service;  and  as  expressed  in  the  orig- 
inal proposition,  which  was  submitted  to  the  Illinois  State  Bar 
Association,  that  "the  name  of  John  Marshall"  shall  be  made  "a 
household  word  in  the  land." 

The  multitude  readily  grasp  the  meaning  of  great  victories  on 
field  of  battle  and  the  successful  commander -is  raised  to  the  dig- 
nity of  a  popular  hero  in  a  day.  Eminence  of  ability  and  strength 
of  character  exhibited  by  a  chief  executive  meets  a  responsive  ac- 
claim in  the  hearts  and  expressions  of  the  people.  Strangely  but 
quite  naturally  the  influence  of  a  great  jurist  in  the  interpretation 
of  constitutional  prerogatives  and  limitations  is  less  easily  com- 
prehended. 

With  the  bench  and  bar  this  day  has  connected  with  it  also 
a  personal  feature.  The  occasion  presents  an  opportunity  for  a 
new  generation  of  lawyers  to  pay  a  just  and  deserved  tribute  to 
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the  consummate  abilities,  superb  character  and  illustrious  services 
of  a  great  judge,  whose  name  is  the  pride  of  the  American  bar  and 
whose  profound  judgments  have  shed  an  inextinguishable  lustre 
upon  American  courts.  The  time  seems  ripe  also,  at  the  beginning 
of  a  new  century,  as  days  and  years  are  measured  by  the  calendar, 
and  when  fresh  and  perplexing  questions  as  to  the  scope  of  the 
fundamental  instnmient  of  our  government,  and  the  very  nature 
of  our  national  character  and  institutions  are  obtruding  themselves 
upon  public  attention,  that  the  bench  and  bar  of  our  country 
should  be  brought  not  only  into  a  maturer  acquaintance  with  the 
opinions  entertained  and  pronounced  by  our  greatest  chief  justice, 
but  as  well  into  a  closer  intimacy  with  the  man  himself. 

I  take  the  liberty  of  assuming  that  with  some  such  view  as 
this  your  committee  have  selected  as  the  subject  for  my  address 
"The  Private  Life  and  Character  of  John  Marshall." 

We  shall  not  recall  the  events,  more  or  less  familiar,  of  the 
life  of  Marshall  in  a  spirit  of  mere  idle  curiosity,  but  reverently 
rather  in  recognition  of  the  truth  of  the  expression  that  the  char- 
acters of  great  men  are  the  dowry  of  a  nation. 

Emerson  has  said  that  "the  truest  test  of  civilization"  is  not 
the  census,  nor  the  size  of  cities,  nor  the  crops,  but  the  kind  of 
men  the  country  turns  out.  And  another  writer,  in  defining  char- 
acter, says  "There  is  something  in  a  man's  life  great-er  than  his 
occupation  or  achievements;  grander  than  acquisition  or  wealth; 
higher  than  genius;  more  enduring  than  fame." 

Marshall  was  great,  not  only  in  intellectual  attainments  and 
public  achievement,  but  he  was  great  also  as  a  man.  His  was  the 
highest  type  of  American  manhood.  In  many  respects  which  dis- 
tinguish one  man  from  another,  as  they  are  observed  in  their  daily 
walk,  John  Marshall  towered  far  above  the  ordinary  run  of  men. 

History  draws  its  life  from  the  men  who  made  it ;  not  only  as 
they  appear  in  public,  but  quite  as  much  as  they  are  in  private 
life  and  as  they  are  known  by  those  with  whom  they  are  brought 
into  daily  contact.  It  is  a  source  of  profound  gratification  that  in 
reviewing  the  private  life  and  character  of  John  Marshall  nothing 
is  to  be  found  which  we  shall  have  occasion  to  regret,  and  nothing 
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to  apologize  for  or  excuse.  As  a  ball  or  other  object  when  thrown 
by  an  athlete  will  acquire  greater  force  and  momentum  and  pierce 
the  atmosphere  to  a  greater  distance  before  surrendering  to  the 
power  of  gravitation  than  when  cast  forth  by  a  weaker  arm;  so 
the  conclusion  and  judicial  opinions  of  Judge  Marshall  were  in- 
tensified by  the  purity  and  strength  of  character  of  the  man  him- 
self. A  distinguished  admiral  of  our  navy  after  the  conclusion  of 
the  late  Spanish-American  conflict  ascribed  in  large  part  the  suc- 
cess of  our  navy  to  the  character  of  the  men  behind  American 
guns.  It  seems  to  me  almost  a  truism  that  the  determination  of 
the  majestic  forensic  battles,  which  occurred  at  the  bar  of  the 
highest  court  of  the  land  in  the  early  days  of  our  national  life, 
depended  largely  upon  the  character  of  Marshall  and  his  distin- 
guished associates  who  were  by  force  of  circumstance  the  final 
arbiters  of  the  momentous  questions  involved.  Assuming  at  any 
rate  that  this  view  possesses  a  reasonable  degree  of  accuracy  the 
student  of  the  history  of  our  government  should  be  deeply  inter- 
ested in  all  that  concerns  John  Marshall  whether  in  public  or  pri- 
vate life. 

Although  the  imperishable  renown  of  Marshall  rests  largely 
upon  the  distinction  attained  by  him  in  public  office,  it  is  never- 
theless an  interesting  fact  that  he  came  from  a  distinguished  an- 
cestry, lie  belonged  to  that  race  of  cavaliers  whose  influence  upon 
the  American  character  and  our  national  history  has  been  dis- 
tinctively marked. 

John  Marshall  was  born  September  24,  1755,  at  German- 
town,  a  small  village  in  what  was  then  the  frontier  county  of  Fau- 
quier, in  the  Colony  of  Virginia.  He  was  descended  from  Captain 
John  Marshall,  who  came  to  Virginia  about  1650.  His  great 
grandfather  was  Thomas  Marshall  of  Westmoreland  County,  Vir- 
ginia, and  his  grandfather  was  John  Marshall  of  the  "Forest"  in 
the  same  county.  His  father  was  Colonel  Thomas  Marshall,  a 
friend  of  Washington,  and  who  took  an  active  part  in  the  Revolu- 
tionary War.  The  grandfather  of  the  Captain  Marshall,  who  first 
settled  in  Virginia  was  also  a  military  man  and  fought  as  a  captain 
at  the  siege  of  Calais,  where  he  was  desperately  wounded,  and 
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claimed  descent  from  the  father  of  William  Marshall,  Earl  of 
Pembroke,  the  first  of  the  barons  to  sign  Magna  Charta. 

The  mother  of  John  Marshall  was  Mary  Isham  Keith;  and 
it  is  said  that  her  lineage  reaches  back  to  the  remotest  period  of 
Anglo-Saxon  history,  and  to  Ecgbert,  the  first  king  of  the  Saxon 
Heptarchy.  She  was  the  daughter  of  Kev.  James  Keith,  an  Epis- 
copal minister. 

In  consequence  of  the  removal  of  Marshall's  father,  shortly 
after  the  birth  of  his  oldest  son  John,  the  boyhood  home  of  the 
subject  of  this  address  was  situated  about  thirty  miles  west  of  his 
birthplace  in  the  mountainous  region  east  of  the  Blue  Ridge,  at  a 
place  called  the  "Hollow,"  well  calculated,  so  far  as  nature  and 
surroundings  can,  to  develop  the  purer  and  nobler  qualities  of  a 
boy.  The  neighborhood  was  destitutie  of  schools;  but  during  the 
period  preceding  his  fourteenth  year  Marshall  received  from  his 
father  a  not  inconsiderable  training  in  literature,  and  thus  he  early 
acquired  an  intense  love  of  that  branch  of  learning.  As  a  boy  he 
was  peculiarly  attracted  by  the  beauty  of  the  scenery  in  the  vicin- 
ity of  his  home ;  and  we  are  informed  that  he  dwelt  with  nature 
and  delighted  in  the  youthful  sports  of  the  field.  At  that  period 
of  his  life  he  was  thoughtful  and  quiet  in  manner,  rather  sedate 
for  a  lad  of  his  age,  but  full  of  a  dreamy  and  poetic  enthusiasm. 
It  is  said  also  that  he  enjoyed  the  solitude  of  the  forest,  and  "was 
a  dreamer  of  dreams."  As  we  glance  at  his  characteristics  in  later 
life,  we  are  hardly  disposed  to  class  him  even  in  boyhood  as  a 
mere  dreamer  of  dreams.  One  is  more  inclined,  I  think,  to  view 
the  dreams  of  his  youth  as  those  longings  natural  to  a  vigorous 
and  ambitious  spirit  looking  out  into  the  future  and  building  cas- 
tles of  achievement  and  success.  Nevertheless,  it  is  doubtless  true 
that  Marshall's  character,  at  that  early  period,  was  imbued  with 
more  or  loss  poetic  fervor.  It  would  be  strange,  indeed,  had  it 
been  otherwise,  reared  in  the  love  of  the  English  classics,  and  with 
so  much  in  nature  around  him  to  charm  the  eye  and  incite  the 
imagination.  We  know,  in  fact,  that  in  his  maturer  years,  and 
even  late  in  life,  he  was  occasionally  given  to  express  some  deep 
emotion  of  the  soul  in  metrical  composition.     In  1831,  in  a  letter 
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to  Judge  Story  relating  the  circumstancjes  of  the  death  of  a  son 
and  daughter,  which  had  occurred  some  years  before,  he  informs 
his  friend  that  he  wrote  his  wife  a  letter  in  verse,  at  the  time,  in 
which  their  mutual  loss  was  deplored,  their  departed  children 
spoken  of  with  that  parental  feeling  which  belonged  to  the  occa- 
sion, her  aflFection  for  those  which  survived  was  appealed  to  and 
her  religious  confidence  in  the  wisdom  and  goodness  of  Providence 
excited.  In  the  same  letter  he  gratefully  acknowledges  the  receipt 
from  Judge  Story  of  some  verses  which  the  melancholy  occasion 
of  the  death  of  the  latter's  youngest  child  produced  from  his  pen. 
It  was  not  unusual  for  the  great  minds  of  those  days,  although 
perplexed  with  great  and  burning  questions,  and  filled  with  high 
thoughts,  to  express  in  verse  sentiments  caused  by  some  occasion 
of  joy  or  sorrow.  I  remember  of  reading  some  very  touching  lines 
written  by  Daniel  Webster,  shortly  after  the  loss  by  death  of  a 
son  in  early  childhood.  But  the  poetic  in  Marshall's  character 
was,  after  all,  far  from  making  of  him  a  dreamer  in  the  modern 
acceptation  of  that  term. 

He  was  an  aflFectionate  son  and  ever  retained  an  admiration 
for  his  father's  virtues  and  talents.  After  he  had  achieved  promi- 
nence in  his  chosen  profession  he  remarked  to  a  friend,  "My  father 
was  a  far  abler  man  than  any  of  his  sons.  To  him  I  owe  the 
foundation  of  all  my  o^vn  success  in  life."  We  are  warranted, 
therefore,  I  think,  in  the  assumption  that  the  education  derived 
from  such  a  father  was  not  confined  to  the  instilling  of  poetic  fan- 
cies ;  but  that  it  embraced  much  of  a  practical  nature.  Indeed,  as 
we  shall  observe  him  before  reaching  the  age  of  twenty,  entering  ac- 
tively into  armed  support  of  his  native  country,  we  may  conclude 
legitimately  that  the  seeds  of  patriotism  were  likewise  planted  in 
the  youthful  breast  by  that  same  father,  and  nurtured  at  the  fire- 
side of  an  American  home  where  the  Christian  virtues  were  daily 
exemplified  and  a  calm  fortitude  and  a  conscientious  regard  for 
the  demands  of  duty  constantly  displayed. 

Marshall  was  a  dutiful  son.  His  father  was  wont  to  say  that 
John  had  never  seriously  displeased  him.  As  a  boy,  he  was  gentle 
in  his  demeanor  toward  his  mother  and  sisters.     His  love  for  his 
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mother,  a  woman  of  imusual  force  of  character,  and  strong  re- 
ligious faith,  was  marked  by  a  devotion  at  once  chivalrous  and 
considerate.  At  her  knee  he  learned  to  repeat  the  familiar  prayer 
of  childhood,  and  to  Judge  Story,  shortly  before  his  death,  he 
confessed  that  he  had  never  failed  to  repeat  that  prayer  each  night 
throughout  his  long  life. 

At  the  age  of  fourteen  he  attended  school  in  Westmoreland 
County  for  one  term,  and  afterwards  continued  the  study  of  Latin 
at  home  under  a  private  tutor.  He  began  the  study  of  law  at  the 
age  of  18.  It  was  interrupted  however  by  the  war  with  Great 
Britain,  and  he  became  a  lieutenant  in  a  volunteer  company  raised 
largely  through  his  own  efforts. 

His  appearance  at  this  period  has  been  handed  down  to  us 
through  the  pen  of  a  kinsman ;  and  I  take  the  privilege  of  quoting 
from  his  description :  "He  was  about  six  feet  high,  straight,  and 
rather  slender,  of  dark  complexion,  showing  little  if  any  rosy  red, 
yet  good  health,  the  outline  of  the  face  nearly  a  circle,  and  within 
that  eyes  dark  to  blackness,  strong  and  penetrating,  beaming  with 
intelligence  and  good  nature;  an  upright  forehead,  rather  low, 
was  terminated  in  a  horizontal  line  by  a  mass  of  raven  black  hair 
of  unusual  thickness  and  strength;  the  features  of  the  face  were 
in  harmony  with  this  outline,  and  the  temples  fully  developed. 
The  result  of  this  combination  was  interesting  and  agreeable. 
The  body  and  limbs  indicated  agility  rather  than  strength,  in 
which  however  he  was  by  no  means  deficient."  Upon  the  muster 
field  "he  wore  a  purple  or  plain  blue  hunting  shirt  and  trousers  of 
the  same  material  fringed  with  white;  and  a  round  black  hat 
mounted  with  the  buck's  tail  for  a  cockade." 

While  yet  a  young  man  his  happy  temper  and  genial  and 
magnanimous  disposition  was  particularly  remarked.  It  forms 
no  part  of  my  purpose  to  follow  him  through  the  events  of  his 
military  career.  He  was  brave  in  the  performance  of  his  duty, 
and,  amid  many  hardships,  he  was  at  all  times  uncomplaining. 
The  cheerfulness  of  Marshall  even  under  the  most  imtoward  con- 
ditions is  perhaps  illustrated  better  by  his  conduct  during  the 
destitute  and  memorable  winter  at  Valley  Forge  than  by  any  other 
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incident  of  his  life.  Although  during  the  greater  part  of  that 
winter  he  owned  but  one  shirt,  and  while  that  was  being  washed, 
was  obliged  to  wrap  himself  up  in  a  blanket,  his  good  nature  was 
at  all  times  uppermost.  A  witness  describing  the  life  at  Valley 
Forge  has  said  that  ^^Marshall  was  the  best  tempered  man  I  ever 
knew.  During  his  sufferings  nothing  discouraged,  nothing  dis- 
turbed him.  If  he  had  only  bread  to  eat  it  was  just  as  well ;  if 
only  meat  it  made  no  difference.  If  any  of  the  officers  murmured 
at  their  deprivations  he  would  shame  them  by  good  natured  rail- 
lery or  encourage  them  by  his  own  exuberance  of  spirits.  He  was 
an  excellent  companion  and  idolized  by  the  soldiers  and  his  brother 
officers,  whose  gloomy  hours  were  enlivened  by  his  inexhaustible 
fund  of  anecdote." 

Shortly  after  the  close  of  the  war  Marshall  met  the  lady  to 
whom  he  was  subsequently  married.  An  air  of  romance  surrounds 
the  circumstance  of  that  first  meeting.  Marshall  had  been  invited 
to  attend  a  ball  held  in  the  neighborhood  of  the  residence  of  Jac- 
quelin  Ambler  in  York,  in  the  winter  of  1781-82.  He  then  held 
the  title  of  captain  and  his  reputation  for  genius  and  bravery  hav- 
ing preceded  his  appearance  at  the  ball,  the  younger  ladies,  much 
interested  in  the  fact  that  he  was  expected,  began,  it  is  related, 
"sportive  projects  for  captivating  him."  Mary  Willis  Ambler, 
then  only  fourteen  years  of  age,  overhearing  the  remarks  and 
plans  of  the  others  somewhat  older  than  herself,  assured  them, 
jokingly,  that  they  were  giving  themselves  useless  trouble  as  she 
intended  to  capture  the  young  man  and  thus  eclipse  them  all.  At 
the  first  introduction  to  Miss  Mary,  Marshall  became  immediately 
devoted  to  her.  Her  sister  subsequently  narrating  the  event  states 
that  Mary  had  "at  a  glance  discerned  his  character  and  imderstood 
how  to  appreciate  it,  while  I  expecting  to  see  an  Adonis  lost  all 
desire  of  becoming  agreeable  in  his  eyes  when  I  beheld  his  awk- 
ward figure,  unpolished  manners,  and  negligent  dress." 

A  son  of  the  chief  justice  having  been  requested  to  relate  the 
circumstance  of  his  father's  courtship  gave  the  information  that 
it  was  at  first  unsuccessful,  for  the  lady  being  young  and  diffident 
had  said  "no"  when  she  really  intended  to  give  an  affirmative  re- 
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spouse  to  Marshall's  proposal  for  her  hand;  but  the  mistake  was 
corrected  through  the  kind  offices  of  a  cousin  of  the  young  lady. 
He  had  surreptitiously  cut  a  lock  of  her  hair  which  he  sent  to  the 
disappointed  lover,  and  Marshall  supposing  that  she  had  sent  it 
renewed  his  suit,  which  resulted  in  their  marriage.  They  lived 
together  forty-eight  years. 

An  interesting  story  indicating  one  phase  of  Marshall's  char- 
acter comes  down  to  us  by  way  of  tradition,  although  it  is  related 
as  a  truthful  incident,  and  its  entire  accuracy  need  not  be  doubted. 
Near  the  close  of  the  war  he  visited  his  home,  bringing  with  him 
some  of  his  brother  officers.  In  preparing  supper  his  mother  made 
bread  from  the  last  flour  she  had  in  the  house,  the  same  having 
been  providently  saved  for  some  such  occasion.  The  yoimger 
members  of  the  family,  much  to  the  discomfiture  of  the  mother, 
appealed  for  some  of  the  bread  with  tears  in  their  eyes.  Inquiring 
into  the  matter  Marshall  absolutely  refused  to  partake  further  of 
the  bread  which  could  not  be  shared  with  all  the  children;  and 
he  was  greatly  distressed  to  learn  the  straits  to  which  the  fortunes 
of  war  had  reduced  the  family,  and  which  the  kind  and  indulgent 
mother  had  not  intended  he  should  know. 

Pending  some  inaction  in  military  affairs  in  1779,  he  re- 
paired to  William  and  Mary  College,  where  he  attended  a  course 
of  law  lectures  delivered  by  Chancellor  Wythe;  as  well  as  some 
lectures  on  natural  philosophy.  The  following  year  he  was  ad- 
mitted to  the  bar ;  but  did  not  immediately  enter  upon  the  practice 
of  his  profession  for  he  again  connected  himself  with  the  active 
operations  of  the  army,  remaining  in  the  service  until  late  in  Jan- 
uary, 1781,  when  he  resigned  his  commission  in  consequence  of  a 
redundancy  of  officers  of  the  Virginia  line. 

Marshall  loved  the  law.  He  had  frequently  served  as 
judge  advocate  during  his  military  career,  in  such  manner 
as  to  command  the  admiration  and  respect  of  officers  and 
men.  He  began  his  practice  in  Fauquier  County,  but  not  long 
afterwards  removed  to  Richmond.  He  rose  rapidly  at  the  bar, 
and  soon  became  a  leader  among  the  comparatively  large  number 
of  eminent  and  successful  lawyers  then  practicing  in  Virginia. 
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It  is  recorded  of  him  that  he  was  not  compelled  to  undergo  the 
trials  of  the  probationary  period  usually  falling  to  the  lot  of  the 
young  lawyer.  Almost  at  once  he  acquired  a  large  and  influential 
clientage.  The  end  of  the  conflict  with  Great  Britain  brought 
on  an  immense  amount  of  litigation,  p.artly  as  a  result  of  the  strife 
and  partly  because  of  the  delays  which  that  strife  had  rendered 
necessary  in  the  adjustment  of  controversies.  But  with  all  the 
fortunate  circumstances,  as  a  lawyer  might  selfishly  view  them, 
which  tended  to  bring  practice  to  the  young  lawyer  of  that  period, 
the  ability  of  John  Marshall,  his  logical  mind  and  popular  per- 
sonality was  sufficient  to  place  him  in  the  front  rank  of  the  pro- 
fession. In  modem  times  one  is  apt  to  wonder  at  the  success  of 
one  who  had  so  little  education  along  general  lines  acquired  from 
schools,  as  well  as  to  be  surprised  at  the  limited  time  occupied  by 
80  great  a  man  as  Marshall  in  the  study  of  law  before  he  became 
an  active  practitioner.  The  period  of  his  legal  study  is  apt  to 
appear  to  us  as  quite  inadequate  to  the  acquirement  of  the  knowl- 
edge now  regarded  as  essential  to  reasonable  success  at  the  bar. 
We  know,  however,  that  notwithstanding  his  lack  of  schooling  he 
was  in  later  life  distinguished  for  his  vast  amount  of  learning  in 
all  branches.  In  the  law  the  native  powers  of  his  mind  were  such 
that  he  had  easily  grasped  the  fundamental  principles  of  our  juris- 
prudence and  became  a  truly  profound  lawyer  and  successful  prac- 
titioner without  apparently  taking  time  beforehand  for  thorough 
preparation.  True,  this  is  to  be  partially  explained  by  the  fact 
that  the  law  was  not  then  so  complex  as  now.  But  it  also  illus- 
trates the  vigorous  faculties  of  Marshall  and  his  possession  of  those 
peculiar  attributes  of  mind  which  makes  a  man  great  in  the  law. 
His  mastery  of  a  legal  principle  seemed  to  be  almost  intuitive; 
but  his  conclusions  were  ever  the  result  of  close  analysis  and  cogent 
reasoning.  In  1808,  Judge  Story  writing  of  him  said:  ^^ITis 
genius  is,  in  my  opinion,  vigorous  and  powerful,  less  rapid  than 
discriminating,  and  less  vivid  than  uniform  in  its  light.  lie  ex- 
amines the  intricacies  of  a  subject  with  calm  and  persevering  in- 
spection, and  unravels  the  mysteries  with  irresistible  acutenoss." 
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The  oratory  of  John  Marshall  was  characterized  by  lucidity 
of  statement,  logic  and  force,  rather  than  by  el^ance  of  diction. 
His  language  was  chaste;  but  his  style  was  argumentative.  He 
sought  not  to  bring  a  smile  to  the  lips  nor  a  tear  to  the  eye.  He 
did  not  speak  to  the  heart  or  the  affections.  Neither  did  he  at- 
tempt by  the  mere  beauty  of  expression  to  captivate  the  ear,  in- 
flame the  passions  or  inspire  the  imagination.  His  appeal  went 
exclusively  to  the  judgment.  In  contrasting  Marshall's  style  of 
speaking  with  another  orator  whose  voice  was  said  to  have  had  all 
the  softness  and  melody  of  the  harp  and  whose  mind  was  at  once 
an  orchard  and  a  flower  garden  loaded  with  the  best  fruits  and 
smiling  in  all  the  many  colored  bloom  of  spring,  a  contemporary, 
who,  although  differing  from  Marshall  politically,  admired  greatly 
his  character  and  abilities,  wrote  of  him  in  1806  as  follows :  "On 
the  other  hand,  here  is  John  Marshall,  whose  mind  seems  to  be 
little  else  than  a  mountain  of  barren  and  stupendous  rocks — an 
inexhaustible  quarry  from  which  he  draws  his  materials  and  builds 
his  fabrics,  rude  and  Gothic,  but  of  such  strength  that  neither  time 
nor  force  can  beat  them  down — a  fellow  who  would  not  turn  off 
a  single  step  from  the  right  line  of  his  argument  though  a  paradise 
should  rise  to  tempt  him ;  who,  it  appears  to  me,  were  a  flower  to 
spring  up  in  his  mind,  would  strike  it  up  with  his  spade  as  in- 
dignantly as  a  fariyier  would  a  noxious  plant  from  his  meadow,  yet 
who,  all  dry  and  rigid  as  he  is,  has  acquired  all  the  wealth,  fame 
and  honor  that  a  man  need  desire." 

It  must  not  be  supposed  that  he  was,  however,  an  uninterest- 
ing speaker.  He  never  failed  to  attract  close  and  continued  at- 
tention; and  his  words  fell' upon  the  ears  of  his  audience  often 
with  irresistible  force.  He  usually  began  an  address  with  reluc- 
tance, some  hesitation  and  vacancy  of  eye,  but  as  he  warmed  to 
his  subject  he  became  more  bold  of  manner,  the  hesitation  de- 
parted, his  utterance  grew  clear  and  rapid  and  his  whole  counte- 
nance glistened  with  genius  and  passion ;  and  with  great  earnest- 
ness and  enthusiasm  he  poured  forth  "The  unbroken  stream  of 
eloquence  in  a  current,  deep,  majestic,  smooth,  and  strong." 
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He  seemed  destitute  of  those  personal  attributes  which  are 
often  influential  in  the  matter  of  professional  employment  and 
public  preferment  When  he  first  appeared  in  Eichmond,  to  argue 
a  cause,  it  is  said  that  he  wore  a  plain  linen  roundabout.  He  was 
somewhat  careless  and  languid  in  his  appearance  and  an  amusing 
anecdote  is  related  of  the  refusal  of  a  litigant  to  employ  Marshall 
because  of  his  imprepossessing  appearance,  but  engaged  a  vener- 
able looking  gentleman  instead;  but  after  he  heard  Marshall  ad- 
dress the  court  in  another  case,  and  also  his  own  counsel,  he  was 
so  attracted  by  the  ability  displayed  by  Marshall  that  he  at  once 
employed  him  to  assist  the  dignified  gentleman  to  whom  he  had 
given  the  larger  fee.  As  Chief  Justice,  indeed,  there  was  very  little 
in  the  outward  appearance  of  Marshall  to  indicate  his  high  office. 
This  was  doubtless  due  in  some  degree  to  the  extreme  modesty  of 
his  demeanor.  In  public  he  seemed  never  to  be  conscious  of  su- 
periority of  mind  or  of  the  fact  that  he  occupied  an  exalted  posi- 
tion. For  many  years  before  his  withdrawal  from  the  bar,  the- 
practice  of  Marshall  was  larger  than  that  of  any  other  Virginia 
lawyer ;  although  his  annual  income  from  so  extensive  a  business 
did  not  exceed  probably  five  thousand  dollars. 

His  professional  career  was  frequently  interrupted  by  the 
political  exigencies  of  the  times,  which  required  him  to  represent 
the  people  in  a  public  capacity.  Office  he  never  sought.  Several 
of  the  stations  filled  by  him  were  accepted  at  much  inconvenience 
and  only  by  reason  of  the  urgent  demands  of  an  insistent  constitu- 
ency. His  candidacy  for  Congress  was  strongly  opposed  to  his 
inclinations  and  the  result  of  the  earnest  solicitation  of  Washing- 
ton. 

He  served  one  term  in  Congress,  represented  his  government 
as  an  envoy  extraordinary  and  minister  plenipotentiary  to  France, 
and  while  Secretary  of  State  in  the  Cabinet  of  President  Adams 
was,  on  January  31,  1801,  in  his  forty-sixth  year,  appointed  to 
the  office  of  Chief  Justice,  taking  his  seat  on  the  fourth  day  of 
February. 

As  we  are  to  invade  the  almost  sacred  precincts  of  his  private 
life,  and  catch  glimpses  of  the  man  in  the  more  intimate  relation- 
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ships  of  family  and  friends,  let  me  introduce  him  to  you  as  they 
knew  hira.  His  figure  was  tall  and  slender,  erect  and  steady,  but 
not  imposing  nor  altogether  graceful.  When  he  ascended  to  the 
dignity  of  Chief  Justice,  his  hair  was  black;  but  later  it  took  on 
the  ripening  gray  of  age.  He  wore  his  hair  tied  in  a  cue  according 
to  the  custom  of  the  times.  He  was  usually  referred  to  as  "A  plain 
man."  His  eyes  were  black  and  twinkling  and  always  attracted 
one  upon  first  meeting  with  him.  Parton,  in  his  life  of  Aaron 
Burr,  speaks  of  them  as  the  "finest  ever  seen,"  except  Burr's; 
"large,  black,  and  brilliant  beyond  description." 

Harriet  Martineau  described  him  as  she  saw  him  near  tiie 
close  of  his  life  in  these  words:  "How  delighted  we  were  to  see 
Judge  Story  bring  in  the  tall,  majestic,  bright-eyed  old  man :  old 
by  chronology,  by  the  lines  on  his  composed  face,  and  by  his  serv- 
ices to  the  Republic;  but  so  dignified,  so  fresh,  so  present  to  the 
time,  that  no  feeling  of  compassionate  consideration  for  age  dared 
to  mix  with  the  contemplation  of  him."  And  another  has  said  of 
him  that  his  countenance  indicated  "that  simplicity  of  mind  and 
benignity  which  so  eminently  distinguished  his  character." 

He  dressed  simply  but  neat.  I  am  inclined  to  believe  that 
many  of  the  descriptions  of  his  attire  are  exaggerations.  One  in- 
formant states  that  he  would  wear  a  coat  until  it  was  threadbare 
without  once  having  it  brushed ;  and  it  has  been  quite  customary 
with  writers  about  Marshall  to  characterize  him  as  careless  in 
dress  even  to  slovenliness.  It  is  true  that  nothing  could  make  him 
a  fashionable  man.  The  style  of  his  garments  were  usually  out  of 
date  as  respects  the  decrees  of  fashion ;  but  we  have  the  word  of 
a  daughter-in-law  that  all  who  knew  him  best  and  saw  him  daily 
testified  as  to  the  neatness  of  his  attire.  His  plain,  simple  and 
old-fashioned  ideas  in  this  regard,  and  his  refusal  to  conform  his 
apparel  to  that  of  other  men  about  him,  together  with  his  modest 
bearing,  has  served  to  bring  down  to  us  some  amusing  anecdotes. 
One  morning  he  called  upon  a  lady  who  had  recently  married  his 
brother,  but  whom  he  had  never  met.  She  was  expecting  a  visit 
from  the  butcher  to  look  at  a  calf  she  wished  to  sell.  The  servant 
casually  observing  his  appearance,  being  also  unacquainted  with 
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him,  hastily  deemed  him  unworthy  to  be  ushered  into  the  parlor, 
and  his  sister-in-law,  being  informed  that  a  man  was  waiting  at 
the  door*  to  see  her,  mistook  him  for  the  butcher,  and  ordered  that 
he  be  conducted  to  the  stable  to  see  the  calf.  Mr.  Marshall  ex- 
plained who  he  was,  whereupon  the  lady,  much  mortified,  at  once 
invited  him  into  the  house.  Another  anecdote  is  quite  familiar 
and  I  ought  to  apologize,  perhaps,  for  repeating  it.  A  young  man 
lately  removed  to  Kichmond  accosted  a  stranger  at  the  entrance 
to  the  market  as  "old  man"  and  inquired  if  he  "would  not  like 
to  make  a  nine  pence  by  carrying  a  turkey  home  for  him." 
The  stranger,  being  none  other  than  the  Chief  Justice,  took  the 
turkey  without  a  word,  walked  behind  his  youthful  employer  to 
the  latter's  gate.  The  yoimg  man,  tossing  a  nine  pence  at  his 
hireling,  called  out  "catch."  It  was  caught  and  pocketed ;  and  as 
the  "old  man"  passed  on,  a  well  known  citizen  who  then  came 
along  deferentially  raised  his  hat ;  the  turkey  buyer  was  led  to  in- 
quire the  name  of  "the  shabby  old  fellow,"  and  was  quite  confused 
to  learn  that  he  had  been  so  patronizing  to  the  great  John  Mar- 
shall. 

It  was,  however,  no  unusual  occurrence  for  that  distinguished 
man  to  walk  the  streets  from  the  market  to  his  home  with  a  turkey 
or  other  supplies  for  his  table.  It  was  then  the  custom,  indeed,  for 
gentlemen  to  attend  personally  to  their  own  marketing;  and  it  is 
said  that  "the  Old  Market  on  lower  Main  street  in  Eichmond  wit- 
nessed many  friendly  meetings  each  morning  of  solid  men  and 
echoed  to  much  wise  and  witty  talk.  Behind  each  gentleman  stood 
and  walked  a  n^ro  footman,  bearing  a  big  basket  in  which  the 
morning  purchases  were  deposited  and  taken  home." 

Judge  Marshall  on  such  occasions  would  chat  with  acquaint- 
ances in  his  usual  happy  manner ;  but  in  general  carried  his  own 
basket,  or  if  that  carry-all  had  been  forgotten,  he  would  bestow 
his  newly  bought  provisions  about  his  person  as  seemed  at  the 
time  most  convenient.  It  is  related  that  one  morning  in  Christ- 
mas week  the  jurist  was  observed  returning  home,  unconcernedly, 
with  a  huge  turkey,  legs  tied  together,  hanging  head  downwards 
from  one  of  his  arms,  while  a  brace  of  ducks  dangled  from  the 


Digitized  by  LjOOQ IC 


56  PEIVATE  LIFE  AND  GHABACTES  OF  JOHN  MABSHALL. 

other.  A  brown  paper  bundle,  showing  unmistakable  signs  of  the 
beefsteak  it  enclosed,  was  in  a  coat-tail  pocket,  and  festoons  of 
"chitterlings"  overflowed  another. 

He  certainly  paid  some  attention  to  the  demands  of  his  office 
in  the  way  of  dress,  because  as  he  informs  his  wife  in  1825,  he 
administered  the  oath  of  office  to  President  John  Quincy  Adams, 
and  was  clad  in  a  "new  suit  of  domestic  manufacture ;"  and  he  also 
informs  his  wife  that  the  President  was  dressed  in  the  same  man- 
ner, though  the  cloth  of  the  garments  of  the  latter  was,  as  he  said, 
made  at  a  different  establishment.  He  adds,  with  some  satisfac- 
tion, that  "the  cloth  is  very  fine  and  smooth." 

The  official  demands  upon  the  duty  of  the  Chief  Justice  being 
confined  to  the  sessions  of  the  Supreme  Court  at  Washington,  and 
looking  after  the  circuit  in  Virginia  and  North  Carolina,  he  had 
the  privilege  during  much  of  the  year  of  remaining  at  home.  He 
owned  a  farm  near  Richmond,  and  was  extremely  fond  of  agri- 
culture and  well  informed  upon  all  matters  pertaining  to  the  suc- 
cessful cultivation  of  the  Virginia  soil.  A  fair  share  of  his  leisure 
from  official  duties  was  devoted  to  the  farm ;  and  he  took  especial 
delight  in  superintending  its  operation. 

The  house  in  which  Marshall  lived  at  Richmond  was  built 
by  himself,  and  is  still  standing  on  the  corner  of  Marshall  and 
Ninth  streets.  It  was  a  commodious  structure,  but  modest  in  ap- 
pearance and  made  no  pretensions  to  architectural  beauty.  We 
are  told  that  the  exterior  has  never  been  remodeled,  and  but  few 
changes  have  been  made  within.  One  writer  has  complained  that 
this  dwelling  was  constructed  "hind-side  before."  "A  handsome 
entrance  hall  and  staircase,  the  balusters  of  which  are  of  carved 
cherry,  dark  with  age,  are  at  the  back  opening  toward  the  garden 
and  domestic  offices.  Directly  in  front  of  this  is  the  dining-room 
looking  upon  Marshall  street.  What  was  meant  in  the  plan  to  be 
the  back-door  opens  upon  a  porch  upon  the  same  thoroughfare. 
The  general  entrance  for  visitors  is  by  a  smaller  door  in  the  side 
street."  In  this  home  the  Chief  Justice  was  a  most  delightful 
host  Courteous  and  hospitable  and  a  prince  of  entertainers,  his 
house  was  always  an  attractive  place  for  his  friends.    He  cherished 
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the  society  of  young  people;  and  they  were  frequently  guests  in 
his  home,  his  gentleness  and  generoTis  conduct  toward  them  invit- 
ing confidence  and  inspiring  affectionate  regard.  Here,  also,  he 
and  the  wife  he  adored  so  profoundly,  reared  a  family  of  six  chil- 
dren, five  sons  and  one  daughter.  They  lost  four  others  in  child- 
hood, which  occasioned  them  much  siorrow.  Marshall  was  a  kind 
and  devoted  father  and  deeply  concerned  in  all  that  pertained  to 
the  welfare  and  happiness  of  his  children. 

In  this  home  also  he  gave  many  large  dinners  to  lawyers, 
which  came  to  be  quite  celebrated  among  his  friends  and  acquaint- 
ances. At  those  affairs  there  were  usually  not  less  than  thirty 
members  of  the  bar  seated  at  the  table,  with  the  Chief  Justice  at 
the  head.  The  table  groaned  with  ample  quantities  of  good  things 
to  eat,  making  of  each  repast  an  event  long  to  be  remembered; 
these,  together  with  the  "finest  Maderia  in  the  land,"  the  witty 
remarks,  the  roars  of  laughter,  as  well  as  an  abundance  of  wise 
conversation,  served  to  add  zest  to  the  occasion,  and  withal  they 
were  quite  grand  and  enjoyable  affairs.  Chief  Justice  Marshall 
was  a  social  man,  as  well  as  a  great  jurist,  and  delighted  in  the 
companionship  of  congenial  spirits.  He  had  a  jovial  laugh,  one 
which  his  friends  liked  immensely  to  hear — such  a  laugh  as  is 
never  found  in  the  possession  of  an  intriguer.  It  was  the  very 
antithesis  of  insincerity.  His  whole  spirit  abounded  with  buoyant 
good  nature,  and  the  tranquility  of  his  temper,  unflagging  pa- 
tience, generous  disposition  and  never-failing  courtesy  rendered 
him  equally  agreeable  in  all  the  relations  of  his  life ;  and  particu- 
larly was  he  companionable  in  the  retirement  of  his  home  and  in 
the  presence  of  intimate  friends. 

All  his  life  the  distinguished  jurist  keenly  relished  the  game 
of  quoits,  then  a  popular  out-door  sport.  He  was  one  of  the  most 
popular  and  enthusiastic  members,  and  skillful  withal,  of  the  Rich- 
mond Quoit  Club,  organized  in  1778,  and  maintaining  an  active  ex- 
istence for  more  than  forty  years.  The  meetings  of  that  club  were 
held  once  every  two  weeks,  during  the  spring  and  summer,  about 
one  mile  from  the  city.  The  dinners  served  at  such  meetings  were 
special  features.    They  were  served  at  half  past  twelve,  and  we  are 
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informed  that  the  chief  dish  was  a  harbecued  pig.  Ko  discussion 
of  either  politics  or  religion  was  permitted  and  the  best  of  humor 
always  prevailed.  Walking  was  a  favorite  exercise.  He  walked 
rapidly ;  and  until  very  late  in  his  life  kept  up  the  pastime,  as  he 
called  it,  of  taking  a  long  w^alk  before  breakfast.  Although  he 
preferred  to  remain  at  home,  so  far  as  the  mere  personal  enjoy- 
ments of  life  were  concerned,  he  nevertheless  took  pleasure  in  the 
amenities  of  the  social  life  at  the  capital.  In  a  letter  to  his  wife, 
written  in  1829,  he  refers  to  having  dined  with  the  President, 
and  of  having  been  seated  between  Mrs.  Adams  and  the  wife  of  a 
member  of  Congress,  whom  he  was  pleased  to  observe  he  found 
quite  agreeable  as  well  as  handsome.  He  alludes  also  to  a  second 
invitation  for  dinner  from  the  President  which  had  not  been  ex- 
tended to  the  other  judges,  and  therefore  he  accounted  it  an  act 
of  personal  civility ;  especially  as  he  states  that  never  before,  dur- 
ing the  same  session  of  court,  had  he  been  called  upon  to  dine  with 
the  chief  executive  twice.  But  as  an  evidence  of  the  devotion  he 
uniformly  exhibited  toward  the  presiding  genius  of  his  home  he 
closes  the  letter  by  a  finishing  touch  which  must  have  given  her 
peculiar  satisfaction,  expressing  the  wish  that  he  could  leave  all 
the  festivities  about  to  occur  at  the  then  forthcoming  inauguration 
and  go  to  her.  "How  much  more  delightful,''  he  wrote,  "would 
it  be  to  sit  by  you  than  to  witness  all  the  pomp  and  parade  of  the 
inauguration." 

His  friendships  were  numerous,  ardent  and  sincere,  and  his 
conversation  with  friends  continued  to  be  marked  by  cheerfulness 
and  lack  of  restraint.  He  had  few  real  enemies.  He  had,  of 
course,  opposition,  but  it  is  only  through  opposition  that  great 
strength  of  character  is  fully  developed.  When  party  spirit  was 
unusually  aroused,  or  his  convictions  demanded  conscientious  and 
forcible  expression,  or  some  decision  which  his  judgment  impelled 
him  to  render  was  antagonistic  to  the  theories  or  desires  of  polit- 
ical opponents  he  encountered  adverse  criticism,  some  of  which 
seemed  at  the  time  to  be  unkind;  and  surely  it  was  unmerited. 
Censure  of  any  kind  was  hurtful  to  his  rather  sensitive  nafure; 
but  he  preferred  censure  to  a  disregard  of  duty  as  he  saw  it.     Be- 
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tween  Washington  and  Marshall  there  existed  a  warm  and  deep 
attachment ;  and  for  Hamilton,  Marshall  had  an  ardent  admiration 
and  strong  feeling  of  friendship. 

He  was  a  man  of  strong  moral  convictions  and  unflinching 
courage  in  performing  his  duty  as  a  man,  public  officer  and  judge, 
in  accordance  with  what  he  deemed  to  be  right,  ifTevertheless,  it 
is  recorded  that  he  had  neither  frays  in  boyhood  nor  quarrels  in 
manhood,  but  was  on  the  contrary  '^the  composer  of  strifes." 
Whatever  may  have  been  his  opinion  of  any  particular  individual 
he  spoke  ill  of  no  man.  Entirely  consqious  of  the  rascality  and 
evil  in  the  world,  he  was  ever  ready  to  throw  the  mantle  of  charity 
over  even  the  worst  deeds  of  a  man,  and  preferred  to  believe  that 
every  one  was  possessed  of  some  attribute  of  virtue,  and  some 
purity  of  thought  and  desire. 

The  judicial  fairness  not  only,  but  the  fortitude  of  John 
Marshall  stood  out  more  strikingly,  perhaps,  upon  the  occasion  of 
the  trial  of  Aaron  Burr  for  treason  than  in  any  other  individual 
instance  in  his  career.  Notwithstanding  his  strong  friendship  for 
Hamilton,  who  had  been  slain. by  Burr,  it  will  be  continually 
heralded  throughout  all  time  that  John  Marshall,  as  Chief  Justice, 
presided  over  that  trial  in  such  an  impartial  manner  as  to  attract 
peculiar  notice ;  and  pronounced  his  judgments  with  consummate 
fidelity  to  his  convictions,  in  the  face  of  a  public  clamor  for  the 
punishment  of  the  accused  seldom  equaled  in  this  country,  and 
with  a  knowledge  on  the  part  of  Marshall  of  the  censure  which 
the  inflamed  passions  of  the  day  would  cause  to  be  brought  upon 
him  and  to  be  written  and  spoken  about  him,  should  the  trial  re- 
sult, as  it  did,  in  Burr's  acquittal. 

It  may  be  interesting;  it  has  been  interesting  to  me,  and  I 
will  quote  from  a  contemporary,  who  was  present  at  the  trial  of 
Burr,  and  thus  portrayed  the  scene  when  the  grand  jury  handed 
down  the  indictments  against  Burr  and  Blennerhassett :  "I  never 
saw  such  a  group  of  shocked  faces.  The  Chief  Justice,  who  is  a 
very  dark  man,  shrunk  back  with  horror  upon  his  seat  and  turned 
black;  he  kept  his  eyes  fixed  upon  Burr  with  an  expression  of 
sympathy  so  agonizing,  and  horror  so  deep  and  overwhelming,  that 
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he  seemed  for  two  or  three  seconds  to  have  forgotten  where  and 
who  he  was.  I  observed  him,  and  saw  him  start  from  his  reverie 
under  the  consciousness  that  he  was  giving  way  too  much  to  his 
feelings  and  looked  around  upon  the  multitude  to  see  if  he  had 
been  noticed."  And  the  writer  adds :  "He  is,  I  believe,  one  of  the 
greatest  and  best  of  men;  some  of  our  political  friends,  warped 
by  their  prejudices,  think  him  too  much  warped  by  his ;  if  he  is  so, 
he  does  not  know  it,  for  never  did  I  know  a  man  who  was  more 
solicitous  to  cast  every  bias  from  his  mind  and  decide  every  propo- 
sition on  its  abstract  merits.  I  think  he  has  sometimes  decided 
wrong,  but  it  is  much  more  probable  that  I  myself  am  wrong." 

Although  John  Marshall  was  conspicuous  for  his  indifference 
to  dress,  and  gave  little  attention  to  display  or  artificial  adornment 
of  his  person,  his  charm  of  manner,  purity  of  thought,  and  un- 
concealed admiration  for  the  fair  sex  made  him  attractive  to 
ladies,  whose  society  he  greatly  enjoyed.  Their  many  virtues  in- 
spired in  him  a  degree  of  reverence  which  rendered  impossible  in 
his  presence  any  flippant,  or  uncomplimentary  reference  to  woman- 
kind. In  him  the  intelligence  and  claims  of  women  found  a  ready 
and  an  able  champion.  He  retained  an  estate  in  Fauquier  County, 
where  one  or  more  of  his  sons  resided ;  and  it  was  his  annual  cus- 
tom to  visit  them.  On  each  of  these  occasions  a  dinner  was  given 
attended  by  all  his  relatives  in  the  neighborhood.  Thus  he  re- 
mained in  agreeable  intimacy  w4th  his  children  and  grandchildren. 
At  such  times  the  simplicity  of  his  manner  disarmed  any  feeling 
of  restraint  which  awe  for  his  high  office,  or  admiration  for  his 
ability  might  otherwise  have  occasioned ;  and  there  was  that  free- 
dom of  association  between  himself  and  his  grandchildren  not  dif- 
fering from  the  case  of  any  ordinary  individual. 

It  was  the  privilege  and  joy  of  his  friends  to  speak  and  write 
enthusiastically  of  the  purity  of  his  life.  lie  was  an  honestman 
in  all  relations,  and  what  is  equally  if  not  more  creditable  he  was 
honest  wuth  himself. 

Although  a  slaveholder  he  was  not  an  admirer  of  the  system. 
He  earnestly  wished  that  it  might  be  totally  eradicated,  but  he 
did  not  favor  immediate  emancipation,  which  might  involve  the 
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retention  of  the  negro  population  in  the  locality  where  they  had 
served  their  term  of  bondage.  He  strenuously  supported  a  scheme 
then  attracting  some  attention  for  voluntary  deportation  which  was 
proposed  by  what  was  known  as  the  Colonization  Society.  In  his 
will  he  made  provision  for  one  of  his  slaves,  his  body  servant, 
whom  he  designates  as  "my  faithful  servant  Eobbin."  He  directed 
his  emancipation  if  the  latter  should  choose  to  "conform  to  the 
laws  on  that  subject  requiring  that  he  should  leave  the  state,  or 
if  permission  can  be  obtained  for  his  continuing  to  reside  in  it." 

The  Chief  Justice  was  not  a  communicant  of  any  church,  but 
was  a  regular  attendant  upon  the  services  of  the  Episcopal  Church. 
Until  near  the  close  of  his  life  he  entertained  views  held  by  the 
Unitarian  denomination;  but  they  were  finally  changed,  and  he 
was  about  to  join  himself  with  the  church  in  which  he  had  so  long 
worshiped  when  overtaken  by  his  last  sickness,  and  although  he 
finally  felt  in  full  accord  with  the  doctrines  of  that  branch  of  the 
Christian  church  he  was  prevented  by  sickness  from  formally  en- 
tering into  membership  communion  with  it. 

The  peculiar  sweetness  of  Marshall's  character  was  exalted 
in  a  loving  devotion  throughout  the  entire  forty-eight  years  of  their 
married  life  to  the  companion  who,  on  account  of  his  well  known 
and  unswerving  loyalty,  was  spoken  of  by  his  acquaintances  as 
unquestionably  a  model  wife.  With  her  he  was  at  all  times  most 
tenderly  considerate.  For  many  years  she  had  been  an  invalid, 
and  there  is  not  recorded  in  all  history  a  more  beautiful  devotion 
of  husband  and  wife  than  that  felt  and  displayed  by  Marshall. 
He  never  ceased  to  be  the  lover  of  their  earlier  years.  Mrs.  Mar- 
shall was  a  beautiful  and  a  cultured  woman,  and  had  her  health 
permitted  she  would  have  been  an  ornament  to  society.  Her  com- 
plaint was  such  that  the  noise  of  celebrations,  particularly,  an- 
noyed her,  or  to  speak  with  greater  accuracy  they  affected  her 
nerves  unpleasantly.  On  such  occasions,  early  in  the  morning  it 
was  the  custom  of  Judge  Marshall  to  accompany  his  wife  to  the 
residence  of  some  friend  in  the  country  and  there  quietly  pass  the 
day.  Upon  her  death  in  1831,  Marshall  felt  himself  indeed  sorely 
stricken;  and  he  never  ceased  to  revere  her  memory  and  mourn 
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her  loss  with  that  fidelity  which  had  always  characterized  his  de- 
votion during  her  life.  On  the  first  anniversary  of  her  death  he 
wrote  a  tribute  to  her  character  beautiful  and  touching.  By  that 
tribute  Marshall  not  only  perpetuated  the  character  of  a  noble  and 
charming  womajn,  who  had  bteen  estimable  as  a  wife  and  mother, 
and  deserved  all  commendation  capable  of  expression,  but  it  un- 
consciously betrayed  the  beauty  and  sublimity  of  his  own  nature. 
It  was  Christmas  day,  and  he  writes :  "This  day  of  joy  and  fes- 
tivity to  the  whole  Christian  world  is  to  my  sad  heart  the  anni- 
versary of  the  keenest  affliction  which  humanity  can  sustain. 
While  all  around  is  gladness,  my  mind  dwells  on  the  silent  tomb 
and  cherishes  the  remembrance  of  the  beloved  object  it  contains." 
Without  further  using  his  words,  he  refers  to  her  who  had  gone 
as  the  companion  that  had  sweetened  the  choicest  part  of  his  life, 
had  rendered  toil  a  pleasure,  had  partaken  of  all  his  feelings  and 
was  enthroned  in  the  inmost  recesses  of  his  heart.  He  recalls  hav- 
ing often  relied  upon  her  judgment  in  situations  of  some  perplex- 
ity ;  and  states  that  he  did  not  recollect  to  bnve  once  regretted  the 
adoption  of  her  opinion. 

John  Marshall  died  July  6,  1835,  at  Philadelphia,  where  he 
had  gone  for  medical  treatment.  Thus  there  passed  from  the  stage 
of  earthly  activity  a  grand  personality,  one  who  had  been  un- 
rivaled as  a  jurist  and  had  been  admired  and  beloved  by  his  coun- 
try; a  man  who  possessed  the  rarest  endo^vments  of  mind  and 
heart,  had  cherished  the  loftiest  sentiments  that  ennoble  the  moral 
and  spiritual  constitution  of  mankind,  had  retained  a  steadfast 
reliance  upon  the  beneficence  of  Divine  Providence  while  partak- 
ing of  the  bitter  cup  of  bereavement,  and  finally  entered  upon  that 
sleep  which  knows  no  waking  this  side  the  grave  with  fortitude 
and  serenity  of  spirit. 

Consistent  with  the  notable  simplicity  that  had  dignified  his 
life,  the  inscription  for  the  stone  marking  his  last  resting  place, 
written  by  himself  as  the  hour  of  dissolution  drew  near,  contains 
only  a  brief  statement  of  his  birth,  parentage,  marriage  and  death. 
Fifty  years  later  an  appreciative  country  caused  to  be  erected  a 
monument  to  his  memory  consisting  of  a  bronze  statue  near  the 
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west  front  of  the  Capitol  at  Washington ;  and  it  was  unveiled  with 
appropriate  services  May  10,  1884. 

May  not  the  celebrations  of  this  day  throughout  the  Union 
be  regarded  as  fitting  ceremonies  at  the  unveiling  of  a  monument 
more  enduring,  and  exceeding  in  grandeur  any  capable  of  being 
fashioned  out  of  metal  or  stone.  Are  not  the  sentiments  this  day 
aroused  in  the  minds  and  affections  of  the  American  people — rev- 
erence for  a  sublime  character  and  gratitude  for  distinguished 
services — more  lasting  and  precious  than  marble  or*  bronze,  how- 
ever beautiful  and  expressive  the  latter  may  become  by  the  aid  of 
the  sculptor's  art  ?  For  this  imaginary  monument, — ^no,  not  imag- 
inary but  unrepresented  by  anything  which  the  eye  can  behold — 
may  I  be  allowed,  in  closing,  to  suggest  an  inscription.  For  such, 
the  f oUowng  lines,  written  by  Judge  Story,  as  an  inscription  for  a 
cenotaph  seem  peculiarly  appropriate : 

"To  Marshall  reared — ^the  great,  the  good,  the  wise ; 
Bom  for  all  ages,  honoired  in  all  skies ; 
His  was  the  fame  to  mortals  rarely  given ; 
Begim  on  earth,  but  fixed  in  aim  on  heaven. 
Genius  and  learning,  and  consummate  skill. 
Moulding  each  thought,  obedient  to  the  will ; 
Affections  pure,  as  e'er  warmed  human  breast. 
And  love,  in  blessing  others,  doubly  blest ; 
Virtue  unspotted,  uncorrupted  truth, 
Gentle  in  age,  and  beautiful  in  youth; 
These  were  his  bright  possessions.     These  had*  power 
To  charm  through  life  and  cheer  his  dying  hour. 
Are  these  all  perished  ?    Xo,  but  snatched  from  time. 
To  bloom  afresh  in  yonder  sphere  sublime. 
Kind  was  the  doom  (the  fruit  was  ripe)  to  die, 
Mortal  is  clothed  with  immortality." 
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THE  JUDICIAL  AND  OTHER  PUBUC  SERVICES 
OF  JOHN  BSARSHALL. 

Mr.  President,  Gentlemen  of  the  Bar  Association,  Ladies  and 
Gentlemen: 

Pursuant  to  suggestion  of  the  American  Bar  Association  this 
date  has  been  consecrated  to  the  memory  of  John  Marshall.  To 
every  patriotic  heart,  to  every  one  appreciating  the  duty  and  value 
of  preserving  and  commending  the  great  public  services  of  our 
citizens,  genuine  has  been  the  satisfaction  at  the  enthusiastic  and 
universal  response  this  movement  has  met  throughout  the  land. 
At  the  Capitol  of  the  nation  have  gathered  this  date  the  President 
of  these  United  States,  his  cabinet,  congress,  officers  honored  in 
military,  naval  and  civil  life,  distinguished  citizens  from  private 
walks,  together  with  the  Supreme  Court  of  the  nation,  all  presided 
over  by  its  Chief  Justice — all  patriotically  laying  aside  the  exact- 
ing duties  of  busy  lives  to  discharge  the  duty  assigned  this  day. 
Virginia  in  graceful  recognition  of  the  debt  of  gratitude  to  schol- 
arly Massachusetts,  for  the  services  of  John  Marshall,  listens  to- 
day to  her  great  jurist,  Horace  Gray,  as  he  speaks  in  the  city  of 
Richmond  of  the  life  of  Marshall.  Would  that  more  occasions 
were  thus  employed!  Sordid  pursiiits  would  prejudice  the  char- 
acter of  the  citizen  less ;  patriotism  would  elevate  it  more.  In  har- 
mony with  this  offering,  in  sincere  accord  with  the  love  of  our 
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country,  our  liistory,  it  evidences,  in  gratitude  for  the  services  of 
the  revered  Marshall,  this  young  commonwealth  is  here  this  night, 
through  its  dignitaries  of  state,  its  bar  associations,  its  citizens, 
to  join  in  this  tribute.  Well  might  the  most  learned  in  our  coun- 
try's history,  well  might  the  most  gifted  in  pleasing  oratory  ap- 
proach with  awe  the  majestic  story  of  the  judicial  life  and  other 
public  services  of  John  Marshall. 

MILITARY   SERVICE. 

These  began  in  military  service  at  19, — 125  years  ago.  Here 
a  moment  may  we  pause!  Why  is  this  young  Virginian,  son  of 
his  Majesty's  most  loyal  colony,  in  arms  against  his  Colonial  Gov- 
ernor and  his  King?  The  house  of  Stuart  had  attempted  to  di- 
vorce the  power  of  taxation  from  the  right  of  the  tax  payer ;  Eng- 
lish freemen  did  not  tamely  submit.  The  great  case  of  ship  money 
exacted  of  John  Hampden  in  1636,  ended  in  revolution;  the  revo- 
lution in  England's  constitutional  monarchy  of  1688-'89.  By 
this  revolution  the  power  of  taxation  was  secured  to  those  who  paid 
the  tax.  Upon  this  pivotal  issue  the  American  Revolution  of  1776 
turned.  Edmund  Burke,  in  his  splendid  eloquence  on  American 
taxation,  has  said : 

"Theirs  were  formerly  the  feelings  of  Mr.  Hampden  when 
called  upon  for  the  payment  of  twenty  shillings.  Would  twenty 
shillings  have  ruined  Mr.  Hampden's  fortune  i  No !  but  the  pay- 
ment of  one-half  twenty  shillings  on  the  principle  it  was  demanded 
would  have  made  him  a  slave !" 

The  same  principle  was  this  upon  which,  under  Kepublican 
Kome,  the  Plebs  seceded  to  the  Sacred  Hills;  by  such  secession 
placed  a  check  on  patrician  power  enduring  throughout  the  sub- 
sequent history  of  the  Roman  Republic. 

The  colonial  era,  from  1607  to  September  5,  1774,  had  now 
passed.  The  scenes  of  the  Stamp  Act,  the  oratory  of  those  who 
had  denounced  it  an  invasion  of  the  sovereignty  of  the  colonies, 
the  scene  at  Xarragansett  Bay,  the  Boston  Port  Bill,  the  humble, 
loyal  and  fruitless  petitions  to  his  majesty  for  redress  had  resulted 
in  the  call  and  sitting  of  a  Continental  Congress;  all  this  when 
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Marshall,  keenly  alive  to  the  political  .issues,  convinced  of  the 
righteousness  of  the  resistance  to  the  mother  country,  stood  in  the 
summer  of  1775,  with  a  hody  of  his  sturdy  young  countrymen 
from  Fauquier  County,  enlisted  as  a  lieutenant  in  the  Virginia 
line.  The  muster  field  of  these  young  citizen  soldiers  was  the 
green  sward  of  the  forest,  their  uniform  a  homespun,  home-woven 
and  home-made  green  hunting  shirt,  bearing  upon  its  bosom  in 
large  white  letters  the  insignia  "Liberty  or  death  I" 

In  this  Continental  Congress  had  its  glorious  birth  the  union 
of  interests  and  of  patriotism  which  has  found  its  result  in  our 
great  Kepublic  of  to-day.  There  Patrick  Henry  said:  "All 
America  is  thrown  into  one  mass !  Where  are  the  landmarks,  your 
boundaries  of  colonies  ?  They  are  all  thrown  down.  The  distinc- 
tion between  Virginians,  Pennsylvanians,  Xew  Yorkers  and  Xew 
Englanders  are  no  more.  I  am  not  a  Virginian,  but  an  Ameri- 
can!" When  his  country,  America,  was  in  peril,  provincialism 
had  no  place  in  this  great  Democrat's  heart. 

Lord  Chatham  said  in  speaking  of  this  body  in  the  House  of 
Lords : 

"When  your  Lordships  look  at  che  papers  transmitted  to  us 
from  America  you  cannot  but  respect  their  cause  and  wish  to  make 
it  your  own.  For  myself  I  must  declare  and  avow  that  in  the 
master  states  of  the  world  I  know  not  the  people,  or  Senate,  who 
in  such  a  complication  of  difficult  circumstances  can  stand  in  pref- 
erence to  the  delegates  of  America  assembled  in  general  congress 
at  Philadelphia." 

The  blood  of  his  countrymen  had  already  flowed  at  Concord, 
Lexington,  Ticonderoga,  Crown  Point  and  Bunker  Hill.  His 
military  service  thiis  begun  was  substantial  and  continued  to  the 
surrender  of  Yorktown.  Marshall  participated,  among  other 
encounters,  in  the  disastrous  battles  of  Brandywine  and  German- 
town,  in  the  battles  of  ifonmouth  and  Iron  Hill,  in  the  brilliant 
engagements  at  Stony  Point  and  Powlc's  Hook,  and  suffered  with 
his  fellow  soldiers  during  the  dreary  winter  at  Valley  Forge.  His 
active  military  serv^ice  was  through  the  darkest  period  of  his  coun- 
try's struggle,  yet  his  exuberant,  genial  good  nature  was  ever  the 
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same  whether  his  fare  was  only  bread,  or  only  meat.  This  winter 
at  Valley  Forge  left  deep  impressions  with  him,  and  doubtless 
materially  affected  his  after  political  life  and  his  opinions  as  to 
powers  necessary  to  the  general  government.  Here  he  first  met 
the  youth  Hamilton,  if  youth  he  ever  was,  brilliant,  fascinating, 
then  aide-de-camp  to  the  Commander-in-chief;  that  they  then  be- 
came well  acquainted  we  know.  How  deeply  the  opinions  of 
young  Hamilton  impressed  themselves  on  the  young  countryman, 
so  imacquainted  with- the  world,  we  can  only  conjecture.  That  he 
ever  after  greatly — ^possibly  extravagantly — admired  Hamilton 
we  know.     Of  Hamilton,  says  Judge  Story: 

''He  always  spoke  in  the  most  unreserved  manner  as  a  soldier 
and  statesman  of  consummate  ability;  and  in  point  of  compre- 
hensiveness of  mind,  purity  of  patriotism,  soundness  of  principles 
as  among  the  first  that  had  ever  graced  the  councils  of  any  nation. 
His  services  to  the  American  Kepublic  he  deemed  to  have  been  of 
inestimable  value  and  such  as  had  permanently  conduced  to  its 
stability,  to  its  prosperity  and  its  true  glory." 

Here  Marshall  in  the  creditable  discharge  of  his  duties  as 
Deputy  Judge  Advocate  performed  his  first  judicial  services;  of 
more  importance,  here  laid  the  foundation  of  his  lifelong  friend- 
ship with  the  Commander-in-chief  of  the  American  armies,  Gen- 
eral George  Washington.  Here  again  it  is  interesting  to  speculate 
how  deeply  this  early  association  influenced  the  future  course  of 
Marshall.  The  views  of  the  courtly,  high  souled,  sagacious  Wash- 
ington, so  attractive  in  person  and  manners,  could  not  fail  to  im- 
press themselves  on  the  thoiightful  country  boy,  whose  book  learn- 
ing was  limited,  whose  knowledge  of  the  world  less.  True  it  is, 
he  was  ever  after  a  zealous  personal  and  political  friend  of  Wash- 
ington, and  later  in  life  so  important  did  it  seem  to  him  to  per- 
petuate the  influences  of  Washington's  character  and  services,  that 
Marshall  took  time  amid  his  arduous  judicial  duties  to  contribute 
to  our  country  an  extensive  and  exhaustive  life  of  General  Wash- 
ington. During  this  winter  at  Valley  Forge  the  siiflFerings  of  him- 
self and  his  fellow  soldiers,  and  the  helplessness  of  the  Continental 
Congress  to  relieve  their  necessities  deeply  impressed  upon  his 
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mind  the  necessity  of  a  stronger  central  government.  How  far 
this  practical  experience  influenced  his  future  judicial  views,  again 
we  must  speculate;  certain  it  is,  that  imder  his  construction,  the 
Constitution  gave  to  the  general  Government  sufficient  powers  to 
carry  out  the  purpose  of  its  creation. 

LEGISLATIVE  A^^D  DIPLOMATIC   SEKVICES. 

After  a  few  months'  study  of  the  law  in  the  winter  of  1779- 
'80,  began  the  second  period  of  Marshall's  public  services,  extend- 
ing from  1782  to  1801.  These  were  civil,  being  largely  legislative 
and  diplomatic.  The  Continental  Congressional  era  from  Sep- 
tember 5,  1774,  to  March  1,  1781,  had  passed;  momentous  were 
its  events;  it  had  opened  upon  a  people  at  peace,  with  no  "wish 
to  separate  from  the  mother  country,  but  only  to  maintain  their 
chartered  rights ;"  it  had  witnessed  the  fruitlessness  of  humble  pe- 
titions for  redress  by  loyal  subjects  to  their  sovereign,  the  declara- 
tion of  independence,  and  the  struggles  of  the  Continental  Con- 
gress through  its  recommendations  to  exercise  governmental  pow- 
ers. During  six  of  its  years  desolating  war  had  raged  throughout 
the  colonies  to  effectuate  that  declaration;  reverse  after  reverse 
had  met  colonial  arms,  but  the  courage  of  these  patriots,  who  had 
solemnly  pledged  to  each  other  their  lives,  their  fortunes  and  their 
sacred  honor  in  the  cause  of  freedom  was  unabated ;  they  were  de- 
termined to  be  free.  The  era  closed  in  gloom,  but  not  upon  a  dis- 
heartened people.  The  Continental  Congress  was  little  else  than 
an  association  of  honor  among  its  members.  Its  manifest  lack  of 
powers  induced  the  Articles  of  Confederation. 

The  Confederation  era  from  1781  to  1789  had  opened.  This 
had  witnessed  the  close  of  the  War  of  Independence ;  Washington's 
address  to  the  governors  of  the  colonies,  urging  on  them  an  indis- 
soluble union  between  the  States;  a  forgetfulness  of  local  preju- 
dices and  policies;  his  farewell  address  to  the  army,  again  earn- 
estly urging  a  union  of  the  States.  This  era  had  also  evidenced 
the  total  insufficiency  of  the  ix)wers  conferred  upon  the  general 
government  by  the  Articles  of  Confederation.  The  general  gov- 
ernment thus  created  was  withoiit  power  to  lay  tax,  without  power 
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to  regulate  commerce,  in  fact,  its  powers  were  largely  recom- 
mendatory, to  be  carried  into  effect  only  through  the  instrumen- 
talities of  the  States.  Every  State  managed  its  own  concerns  in 
its  own  way.  The  systems  of  retaliation  for  real  or  imaginary 
grievances  were  perpetually  devised  and  enforced  against  neigh- 
boring States.  The  States  were  secret  or  open  enemies  to  each 
other.  The  public  debt,  the  private  debts,  largely  contributed  to 
the  political  disturbances.  Public  opinion  was  divided  as  to  the 
powers  to  bo  conferred  upon  the  general  government.  Patrick 
Henry  leading  those  favoring  the  most  limited  powers ;  Mr.  Ham- 
ilton, those  favoring  the  most  ample  powers.  The  conservative 
men  of  the  nation,  including  Jefferson  in  France,  Madison  at 
home,  believed  in  enlarging  the  powers  of  the  general  government. 
Jefferson  in  February,  1786,  writes  Madison: 

"It  is  indispensably  necessary  that  with  respect  to  every  ex- 
ternal we  be  one  nation  only,  and  firmly  hooked  together:  the  in- 
ternal government  is  what  each  State  should  keep  to  itself." 

Undei  these  conditions  Marshall  comes  into  active  political 
life.  There  was  much  opposition  to  the  Constitutional  Conven- 
tion ;  Marshall  earnestly  favored  it.  In  its  behalf  Jay,  Madison 
and  Hamilton  spoke  effectively  through  the  Federalist.  The  Con- 
stitutional Convention  began  its  labors  September,  1787.  A  requi- 
site number  of  States  had  adopted  the  Constitution  March  4,  1789.' 
During  the  time  from  1782  to  1789,  Marshall  was  continuously 
a  member  of  the  Legislature  of  Virginia.  There,  in  various  forms, 
arose  and  w^re  debated  the  causes  of  the  weakness  in  the  general 
government.  Madison  was  his  co-member;  between  them  arose 
a  close  and  tender  friendship,  enduring  through  life.  They  stood 
together  on  the  necessity  of  a  stronger  bond  between  the  States 
and  the  importance  of  enlarged  powers  to  the  general  government. 
These  debates  reached  their  climax  in  interest  and  importance  in 
the  Virginia  Convention  for  a  ratification  of  the  Constitution. 
Against  its  adoption  was  Patrick  Henry,  with  his  passionate  and 
captivating  eloquence,  with  all  his  prestige  gained  in  thrilling 
forensic  battles  for  the  liberties  of  the  colonies;  George  Mason 
with  his  strong  and  searching  sense,  and  many  other  little  less 
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able  and  influential.  Most  pfominent  among  those  in  favor  of  the 
adoption  were  Madison,  Pendleton  and  Marshall,  Marshall  eon- 
tenting  himself  generally  with  supporting  Madison,  but  on  three 
great  occasions,  the  debate  on  the  power  of  tiaxation,  on  the  power 
over  the  militia,  on  the  power  of  the  judiciary,  he  spoke  with 
great  effect  and  commanding  ability.  The  discussions  here  with 
the  master  minds  he  met  familiarized  him  with  the  Constitution, 
and  doubtless  contributed  to  the  formation  of  opinions  controlling 
his  future  judicial  interpretations  of  that  compact.  So  great  was 
the  jealousy  of  yielding  the  powers  of  the  respective  States  that 
the  Constitution  was  adopted  by  but  a  small  majority  in  most  of 
the  States,  and  great  in  numbers  and  ability  and  high  in  character 
were  those  who  resisted  after  the  adoption  any  enlargement  by  the 
construction  of  powers  conferred  by  the  Federal  Constitution. 

Washington  is  inaugurated,  Jefferson  takes  the  portfolio  of 
State;  Hamilton,  that  of  the  Treasury,  each  with  the  purest  pa- 
triotism, the  one  believing  the  great  danger  of  the  country  was  in 
the  tendency  to  centralization,  the  other  in  the  tendency  to  dis- 
union. In  the  Virginia  Legislature  and  in  the  public  gatherings 
almost  every  important  measure  of  the  administration  was  dis- 
cussed with  freedom  and  with  warmth.  To  preserve  peace  amid 
the  troubles  between  France  and  England  came  the  proclamation 
of  neutrality;  its  policy  and  constitutionality  were  questioned 
with  great  spirit  and  bitterness.  Here  JMarshall  and  Madison  first 
divided.  Even  Chancellor  Wythe,  the  old  and  revered  preceptor 
of  Marshall,  was  against  him  on  this  occasion.  Marshall  in  speech 
and  by  pen 'vigorously  maintained  the  wisdom  and  constitution- 
ality of  the  proclamation.  Statesmen  to-day  are  agreed  that  his 
construction  was  sound.  The  greatest  hostility  existed  to  the  Jay 
treaty;  it  was  denounced  as  repugnant  to  the  Constitution.  Mar- 
shall, opposed  by  some  of  the  ablest  patriots  of  his  State,  in  a  great 
gathering  at  Richmond  in  one  of  the  masterly  speeches  of  his  life 
supported  its  constitutionality.  The  subsequent  practice  of  the 
government  has  without  serioiis  question  been  in  conformity  with 
the  then  construction  of  -Mr.  ^larshall.     This  speech  brought  Mar- 
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shall  first  to  national  notice.     The  eloquence  of  Marshall  is  thus 
delineated  by  the  graceful  pen  of  William  Wirt : 

"This  extraordinary  man,  without  the  aid  'of  fancy,  without 
the  advantages  of  person,  voice,  attitude,  gesture  or  any  of  the  or- 
naments of  an  orator,  deserved  to  be  considered  one  of  the  most 
eloquent  men  in  the  world ;  no  matter  what  question,  though  ten 
times  more  knotty  than  the  ^gnarled  oak,'  the  lighting  of  heaven 
is  not  more  rapid  or  more  resistless  than  his  astonishing  penetra- 
tion. 'Not  does  the  exercise  of  it  cost  him  an  effort;  on  the  con- 
trary, it  is  as  easy  as  a  vision.  All  his  eloquence  consists  in  the 
apparently  deep  self-conviction  and  emphatic  earnestness  of  man- 
ner ;  the  corresponding  simplicity  and  energy  of  his  style,  the  clear 
and  logical  connection  of  his  thoughts  and  the  easy  gradations  by 
which  he  opens  his  lights  on  the  attentive  minds  of  his  hearers." 

A  tender  to  him  of  the  Attorney  Generalship  of  the  United 
States  by  President  Washington  followed  and  was  declined.  The 
recall  of  Mr.  Munroe  from  France  was  followed  by  the  solicitation 
of  Washington  that  Marshall  accept  the  appointment.  Again  he 
declined  that  he  might  practice  the  law. 

John  Adams  became  President;  Prance  and  England  were 
at  war;  the  "Eeign  of  Terror"  in  France  was  over;  the  young 
Napoleon  with  his  brilliant  victories  had  won  again  prestige  for 
the  eagles  of  France.  This  country,  to  which  America  owed  so 
much  and  to  which  America  felt  so  profoundly  grateful,  presum- 
ing on  such  gratitude,  brought  the  relations  of  the  two  young  re- 
publics to  a  critical  state.  France  having  refused  to  receive  Gen- 
eral Pinckney,  Mr.  Adams  anxious  to  exhaust  every  means  of  con- 
ciliation compatible  with  national  dignity,  in  June,  1797,  ap- 
pointed Mr.  Marshall,  General  Pinckney  and  Mr.  Gerry  envoys 
extraordinary  to  the  Court  of  France.  Marshall  accepted,  pro- 
ceeded to  Paris,  and  there  with  his  colleagues  entered  upon  his 
duties.  The  Directory  was  in  power.  The  accomplished,  skillful, 
but  most  unscrupulous  diplomat,  Talleyrand,  was  Minister  of  For- 
eign Affairs.  All  official  dispatches  to  the  French  government 
were  prepared  by  Mr.  Marshall.  They  are  admired  for  their  dig- 
nified moderation,  their  learning,  their  skillful  reasoning,  and  no 
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State  papers  in  the  annals  of  our  diplomacy  are  regarded  by  Ameri- 
cans with  more  pride.  This  mission,  not  without  permanent  bene- 
ficial effects,  temporarily  failed.  Marshall  returned  home;  again 
he  hoped  to  resume  the  practice  of  the  law.  This  was  the  moment 
of  the  then  final  struggle  between  the  great  political  parties  divid- 
ing the  country.  At  the  earnest  solicitation  of  General  Washing- 
ton, who  in  his  retirement  observed  closely  and  was  profoundly 
interested  in  public  affairs,  Marshall  reluctantly  stood  as  a  Fed- 
eralist candidate  to  the  lower  house  of  Congress.  After  a  most 
ardent  contest  in  a  hostile  district  he  was  elected.  In  this  contest 
his  old  political  adversary,  Patrick  Henry,  ever  his  warm  personal 
friend,  gave  him  the  high  honor  of  his  support  Partisanship 
yielded  to  patriotism.  His  first  duty  in  Congress  was  the  sad  one 
to  him  and  to  the  American  people  to  announce  in  the  words  of 
the  eloquent  resolution  of  General  Lee,  the  death  of  him  "First  in 
war,  first  in  peace,  and  first  in  the  hearts  of  his  coimtrymen.'^  In 
this  Congress  men  of  the  highest  talent  were  arrayed  in  hostility, 
each  party  devoted  to  principles  deemed  by  it  vital  to  the  country's 
existence;  each  important  measure  of  the  administration  was 
boldly  and  earnestly  assailed ;  with  great  zeal  and  ability  defended. 
Wide  public  fame  was  won  by  Marshall  in  the  debate  in  Congress 
on  the  surrender  of  Xash  to  the  British  government  for  trial  for 
supposed  murder  committed  on  board  a  British  man-of-war.  His 
speech  was  in  defense  cf  the  right  and  duty  of  the  executive  to 
make  the  surrender.  It  silenced,  says  Judge  Story,  the  opposition 
and  settled  then  forever  the  points  of  national  law  upon  which 
the  controversy  hinged.  As  a  member  of  Congress  he  spoke  and 
voted  generally  in  approval  of  the  administration  of  Mr.  Adams, 
but  was  against  it  on  the  French  Mission  and  on  the  clause  of  the 
Sedition  Act  relating  to  seditioiis  libels.  The  Cabinet  of  Mr. 
Adams,  through  the  French  Mission  and  other  causes,  was  torn 
with  bitter  personal  and  political  discord.  Marshall  was  invited 
to  the  secretaryship  of  war;  before  qualification,  the  dismissal  of 
Colonel  Pinckney  from  the  State  Department  resulted  in  Marshall 
becoming  Secretary  of  State.  Pending  negotiations  with  France 
threatened  to  involve  us  in  war  with  England ;  the  good  sense  and 
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honorable  diplomacy  of  Marshall  averted  such  a  consequence. 
His  State  papers  respecting  claims  of  British  creditors  and  neutral 
rights  deservedly  rank  high.  Mr.  Adams  says:  "My  new  min- 
ister, Mr.  Marshall,  did  all  to  my  entire  satisfaction." 

The  presidential  election  of  1800,  conducted  with  great  vio- 
lence, resulted  in  the  defeat  of  Mr.  Adams ;  the  choice  of  his  suc- 
cessor devolved  upon  the  House  of  Representatives;  it  must  be 
made  between  Thomas'  Jefferson  and  Aaron  Burr.  Strange! 
Thomas  Jefferson,  a  Virginian ;  John  Marshall,  a  Virginian ;  both 
reared  almost  under  the  shadows  of  Monticello;  both  sat  for  the 
study  of  the  law  imder  the  same  revered  Chancellor  Wythe.  Pat- 
rick Henry,  the  early  associate  and  warm  friend  of  Jefferson,  was 
the  close  friend  and  admirer  of  Marshall.  Judge  Story  says  of 
Marshall  and  Madison : 

"It  was  touching  to  hear  from  their  lips,  in  their  old  age,  their 
earnest  testimony  to  the  talents,  the  virtues,  and  the  services  of 
each  other." 

Madison,  so  justly  full  of  love,  gratitude  and  admiration  for 
his  preceptor,  Jefferson.  Washington  admired  and  trusted  Jeffer- 
son. In  the  judgment  and  patriotism  of  no  one  did  the  "Father 
of  his  country"  repose  higher  confidence  than  in  his  friend,  Mr. 
Marshall.  John  Adams  and  Thomas  Jefferson,  as  candidates 
against  each  other  for  the  highest  gift  in  the  hands  of  the  Ameri- 
can people,  could  lead  their  respective  followers  in  the  most  excited 
and  personal  campaign,  and  yet  remain  personal  friends.  The 
great  Puritan  President  as  he  lay  dying  on  the  50th  anniversary 
of  the  Declaration  of  Independence,  unconscious  that  the  spirit  of 
the  great  Democrat  had  a  few  hours  before  taken  its  flight  from 
the  heights  of  Monticello,  took  consolation  in  the  thought  expressed 
in  his  last  whisper — "Thomas  Jefferson  still  lives."  Yet,  between 
Jefferson  and  Marshall,  each  so  pure  in  purpose,  so  useful  in  serv- 
ice, so  genuine  in  patriotism,  there  existed  the  deepest  distrust  and 
bitterest  personal  hostility.  In  the  contest  between  Jefferson  and 
Burr  for  the  presidency  Marshall's  strong  inclination  was  to  throw 
the  Federalist  support  to  Mr.  Burr.  Hamilton  knew  well  both 
contestants.    While  he  differed  widely  from  Mr.  Jefferson  on  most 
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public  questions,  he  believed  him  a  patriot.  Burr  he  regarded  as 
dangerous  to  the  country's  welfare.  To  Alexander  Hamilton  his 
country  was  dearer  than  his  party.  Under  his  influence  the  one 
Federalist  vote  made  Thomas  Jefferson,  President  of  the  United 
States,  not  Aaron  Burr.  Almost  sublime  this  patriotism,  yet  the 
earnest  solicitation  of  Hamilton  could  not  move  Marshall  beyond 
neutrality ;  he  declined  positively  to  support  Mr.  Jefferson. 

Marshall's  judicial  life. 

This  same  sturdy  son  of  Massachusetts,  John  Adams,  who  had 
moved  the  adoption  of  the  Declaration  of  Independence ;  who,  unin- 
fluenced by  sectional  prejudices,  inspired  by  his  love  for  country, 
moved  the  appointment  of  the  Virginian,  General  Washington,  as 
commander-in-chief  of  the  armies  of  the  colonies,  closed  his  presi- 
dential term  with  aflixing  his  signature  to  the  commission  which 
made  John  Marshall,  the  Virginian,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States.  March  4,  1801,  Thomas  Jefferson  be- 
came President  of  the  United  States ;  John  Marshall,  Chief  Jus- 
tice. Not  uninteresting  or  inappropriate — a  hasty  retrospect  of  the 
life  of  Jefferson.  Descended  on  the  mother's  side  from  the  cava- 
liers, he  entered  the  old  College  of  William  and  Mary,  departed  its 
halls  an  elegant  gentleman,  an  accomplished  classical  scholar,  liber- 
ally learned,  yet  a  genuine  man  of  the  people.  His  life  a  busy  one, 
aroused  by  the  royal  infractions  of  colonial  rights,  he  had  been 
conservatively  active  in  all  the  early  movements  in  Virginia  for 
resisting  such  invasions ;  active  in  the  Legislature,  and  elsewhere, 
in  bringing  about  colonial  co-operation;  member  of  the  Conti- 
nental Congress,  draughter  of  the  Declaration  of  Independence, 
and  effective  with  Wythe  and  Madison  in  simplifying  the  laws 
of  Virginia.  Under  his  influence  the  statutes  abolishing  entails, 
promoting  common  schools,  prohibiting  the  slave  trade,  and  the 
statute  for  religious  liberty  became  laws  of  Virginia.  Thrice  war 
Governor  of  Virginia ;  a  signer  of  the  Treaty  of  Peace,  which  ac- 
knowledged the  independence  of  the  colonies.  Further  realizing 
the  weakness  of  the  central  government  under  the  Colonial  Con- 
gress and  the  Articles  of  Confederation;  actively  aggressive,  and 
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in  close  consultation  and  co-operation  with  Washington  in  pro- 
moting the  union  between  the  colonies  which  resulted  in  our  pres- 
ent Federal  Constitution. 

1784.  Doctor  Franklin  and  Mr.  Adams  are  in  Europe  a^ 
Plenipotentiaries  of  Congress.  Jefferson  becomes  the  third,  to 
France ;  Jefferson  now  41. 

Deep  were  the  impressions  made  upon  him  by  his  ministry  to 
France.     Parton  says : 

"Had  Congress  sent  Jefferson  to  London  instead  of  to  Paris 
and  John  Adams  to  Paris  instead  of  to  London,  our  fellow  citizens 
would  have  been  more  or  less  different  in  their  characters  and  feel- 
ings than  they  are." 

Jefferson  wrote  to  Wythe  from  Paris : 

"If  anybody  thinks  kings  and  nobles  are  good  conservators  of 
the  public  happiness,  send  him  here." 

To  Madison  he  writes : 

"To  have  an  idea  of  the  curse  of  existing  under  a  government 
of  force,  it  must  be  seen." 

Here  his  views  against  the  protection  system  became  more 
decided  and  fixed.  His  sympathies  were  strongly  with  the  French 
people  in  this  revolution.  While  the  French  people  were  strug- 
gling to  establish  a  constitution,  the  American  people  were  voting 
on  the  adoption  of  theirs.  While  some  contended  a  bill  of  rights 
unnecessary  to  our  constitution,  Jefferson  again  from  Paris  writes : 
"That  a  bill  of  rights  was  what  the  people  are  entitled  to  against 
every  government  on  earth,  general  or  particular,"  and  that  one 
ought  to  be  added,  providing  clearly  without  the  aid  of  sophism,  for 
freedom  of  religion,  freedom  of  the  press,  protection  against  stand- 
ing armies,  restriction  of  monopolies,  the  eternal  and  unremitting 
force  of  the  habeas  corpus  laws,  and  trials  by  jury  in  all  matters 
triable  by  the  law  of  the  land  and  not  by  the  laws  of  nations." 
Washington  in  harmony  with  this  view,  in  his  first  inaugural  ad- 
vises the  adoption  of  the  first  ten  amendments  to  the  Constitution 
embodying  these  rights. 

At  the  earnest  solicitation  of  Washington,  Jefferson  returns 
from  France  to  become  his  Secretary  of  State — Hamilton  enters 
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the  Cabinet  as  Secretary  of  Treasury.  The  tendency  to  concentra- 
tion begun  its  struggle  with  the  tendency  to  diffuse.  All  mem- 
bers of  the  Cabinet  were  friends  and  supporters  of  the  Constitu- 
tion— their  views  widely  differed  as  to  the  scope  of  its  powers.  To 
the  regret  of  General  Washington,  Jefferson,  after  several  years 
of  invaluable  service  in  the  Cabinet,  resigned.  Hamilton,  against 
the  remonstrance  of  the  President,  likewise  withdrew — the  strug- 
gle went  on.  The  nation  was  divided  into  two  great  parties ;  the 
one  fearing  the  .destruction  of  the  liberties  of  the  people  by  central- 
ization, the  other  the  fall  of  the  Republic  by  dissolution.  These 
two  great  parties  had  just  closed  their  most  excited  and  violent 
campaign  when  John  Marshall,  the  leader  of  one,  became  the  head 
of  the  judicial  department,  when  Thomas  Jefferson,  founder  of 
democracy,  became  the  head  of  the  executive  department.  Can 
we  doubt  that  their  divergent  views  have  materially  contributed  to 
the  existence  of  the  conservative  government  that  is  ours — that  the 
conflict  of  forces  produced  a  better  result  than  had  they  not  met  ? 
The  nation  possesses,  imder  the  Constitution,  all  powers  necessary 
and  convenient  for  the  discharge  of  its  functions,  yet,  the  states 
retain  the  powers  of  local  self-government.  Vigilance  and  antag- 
onism have  prevented  radicalism. 

Marshall's  training  for  the  bar  before  admission  had  been  lim- 
ited, but  his  practice  great.  He  had  practiced  at  the  Richmond 
bar.  If  time  permitted,  it  would  entertain  to  linger  over  the  per- 
sonnel of  this  bar — it  must  suffice  to  say,  here  practiced  some  of 
the  ablest  lawyers  who  have  graced  the  annals  of  the  American  bar. 
It  was  said  of  this  bar  in  an  important  case  by  a  visiting  foreigner, 
"If  any  one  of  them  had  spoken  in  Westminster  Hall  he  would 
have  been  honored  w^ith  a  peerage."  In  his  practice  here,  and  in 
the  Federal  Trial  Courts  and  the  Supreme  Court  of  the  United 
States,  he  had  met  many  of  the  ablest  constitutional  lawyers  of 
America.  In  the  courts,  in  the  legislature  and  other  public  assem- 
blages he  had  gone  widely  and  deeply  into  questions  of  general  law, 
international  law  and  constitutional  law.  His  natural  gifts  for 
the  judicial  consideration  of  constitutional  and  international  ques- 
tions were  unsurpassed.     The  sohition  of  such  questions  was  to  be 
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upon  right  reason,  and  not  upon  precedent.  The  first  written  con- 
stitution was  to  be  interpreted.  A  constitution  regulating  the 
powers  of  the  nation,  the  powers  of  the  States  under  our  dual  and 
complex  system.  The  work  before  Marshall  was  more  difficult 
than  that  which  confronted  Lords  Mansfield,  Stowell  or  Xotting- 
ham ;  those  great  judges  had  the  aid  of  writings  of  the  continental 
jurists  in  similar  fields  of  labor.  Marshall  was  to  reach  conclu- 
sions in  matters  without  precedent  at  home  or  abroad.  When  Mar- 
shall ascended  the  bench,  Jay  and  Elsworth  had  presided — the 
court  had  been  in  existence  eleven  years.  All  decisions  of  such 
court  and  of  the  Circuit  and  District  Courts  of  the  United  States 
prior  to  such  time  are  contained  in  less  than  700  pages  of  Dallas's 
Reports.  Reports  of  all  decisions  of  all  Colonial  and  State  courts 
published  prior  to  1801  are  contained  in  less  than  a  dozen  volumes 
of  ordinary  size.  Only  six  cases  involving  constitutional  questions 
had  then  been  ruled  by  the  Supreme  Court  of  the  United  States. 
Two  of  these  became  valueless  by  the  eleventh  amendment  to  the 
Constitution* 

But  little  had  been  done  by  the  courts  in  adapting  the  common 
law  to  our  institutions.  Questions  arising  out  of  the  war  in  Eu- 
rope: questions  arising  from  the  extension  of  the  authority  of  the 
United  States  by  treaty  over  territory  not  originally  within  its 
jurisdiction  w^ere  comparatively  new  and  required  judicial  settle- 
ment. This  marvelous  man  who  seventeen  years  after  being  called 
to  the  bar  is  now  the  Nation's  Chief  Justice  and  confronted  with 
profound  and  difficult  questions  is  equal  to  the  task.  Great  as  he 
was  he  was  greater  for  those  about  him.  With  him  sat  Patterson, 
Bushrod  Washington,  Story,  for  twenty-four  years,  and  other  ju- 
rists of  equal  eminence.  At  the  altar  of  the  high  tribunal  over 
•which  he  presided  ministered  Webster,  William  Pinkney,  with  his 
profound  learning  and  classical  oratory,  Emmett,  with  his  sad- 
dened life  and  touching  eloqiience,  Wirt,  Dexter,  Luther  Martin 
and  others  of  the  most  illustrious  of  the  American  bar.  Argu- 
ments were  patiently  heard,  yea,  demanded  by  Mr.  Marshall,  and 
no  one  profited  by  them  more.  Cases  deliberately  considered,  his 
opinions  not  filed  imtil  prepared  with  the  greatest  of  care,  models 
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of  reasoning  and  judicial  style.  Commencing  with  Marbury  vs. 
Madison,  came  in  quick  succession  many  cases  of  constitutional, 
national  and  general  law.  Marshall,  like  Lords  Holt  and  Mans- 
field, was  called  upon  to  frame  a  system  of  jurisprudence.  Pink- 
ney  has  said :  "He  was  born  to  be  Chief  Justice  of  any  country  in 
which  he  lived."  During  the  thirty-five  years  he  sat,  as  admitted 
by  his  learned  associates,  his  was  the  master  mind,  the  controlling 
influence  in  their  deliberations.  The  first  volume  of  Cranch's  Re- 
ports embraces  the  work  of  two  full  years — all  the  opinions,  save 
one,  from  the  pen  of  Marshall.  Ogden  vs.  Sanders  is  the  only  case 
involving  a  constitutional  question  upon  w^hich  the  majority  of  the 
court  ever  diifered  from  the  Chief  Justice.  Eminent  lawyers  con- 
sider that  in  his  dissent  Marshall  had  the  w^eight  of  the  argument. 

A  word  to  his  duties  on  the  circuit : 

Presiding  over  trials  by  jury,  patient,  courteous,  considerate 
of  the  bar,  dignified  without  effort,  quick  to  grasp  the  issues,  prompt 
in  ruling,  serenely  impartial,  showing  the  most  absolute  courage 
and  independence.  May  w^e  cite  the  dramatic  trial  of  Aaron  Burr, 
the  charge  high  treason — the  penalty  death — the  defendant  Aaron 
Burr.  This  defendant,  a  gallant  veteran  of  the  Revolution,  as 
Vice-President,  had  presided  over  the  Senate  of  the  United  States 
"with  the  dignity  and  impartiality  of  an  angel;"  within  one  vote 
of  defeating  Thomas  Jefferson  as  President  of  the  United  States; 
with  qualities  to  win  the  reason  of  men  and  charm  the  hearts  of 
women ;  defended  by  Edmund  Randolph,  Luther  Martin  and  other 
able  counsel,  yet  one  of  the  ablest  of  his  counsel.  President  Jef- 
ferson believed  him  guilty  and  wished  his  conviction;  the  Amer- 
ican people  excited  and  demanding  a  conviction ;  the  most  distin- 
guished counsel  among  them,  the  brilliant  and  gifted  William  Wirt, 
urging  the  cause  of  the  government. 

Although  the  mob  without  could  procure  the  conviction  and 
sentence  to  ignominious  death  of  the  guiltless  and  the  gentle  Xaz- 
arene  before  the  Roman  Pilate!  Although  the  convincing  elo- 
quence of  Burko,  Fox  and  Sheridan  and  the  influence  of  Pitt 
could  not  as  against  the  public  wish  procure  of  England's  August 
House  of  Peers  the  conviction  of  the  plunderer  of  India,  guilty. 
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yet  this  defendant,  Burr,  whose  hands  were  red  with  the  blood  of 
Hamilton,  one  of  the  dearest  of  the  personal  and  political  friends 
of  Marshall's  life,  was  acquitted  before  Marshall  after  a  trial  God- 
like in  its  impartiality.  It  would  be  inappropriate  here  to  even 
enumerate  the  multitude  of  prize,  commercial,  insurance  and  land 
cases  ruled  by  the  Supreme  Court  in  the  time  of  Chief  Justice  Mar- 
shall. His  opinions  during  nearly  thirty-five  years  on  the  bench 
ran  through  some  twenty-five  volumes  of  reports.  His  great  fame 
rests  especially  upon  his  constitutional  decisions.  Fifty-one  de- 
cisions upon  the  law  of  the  Federal  Constitution  were  rendered  in 
his  time.  In  thirty-four  of  these  the  opinion  was  delivered  by  the 
Chief  Justice — twice  as  many  as  those  rendered  by  all  the  other 
judges.  Here  the  great  Chief  Justice  was  at  home,  here  his  em- 
phatically legal  and  statesman-like  mind  was  at  its  congenial  work. 
He  found  the  Constitution  without  construction,  opinion  as  to  its 
powers  widely  divided,  at  the  end  of  his  long  and  eminent  career 
he  left  a  harmonious  system  of  Constitutional  law.  In  the  seven- 
ty-fifth year  of  his  age  he  discharged  his  last  public  service  other 
than  that  judicial.  A  convention  sat  for  a  revision  of  the  Consti- 
tution of  Virginia.  Ex-Presidents  Madison  and  Munroe — phys- 
ically enfeebled  with  years  and  infirmities,  at  the  solicitation  of 
their  fellow  citizens,  emerged  from  the  congenial  serenity  of  their 
retired  lives  to  again,  as  members  of  this  convention,  serve  their 
countrymen — upon  the  same  call  Chief  Justice  Marshall  was  also 
there.  There  not  merely  as  honorary,  venerated  statesmen  of  the 
past,  but  there  with  their  wisdom,  their  love  of  country,  their  con- 
servatism to  labor — to  make  another  offering  on  the  altar  of  their 
beloved  State.  As  these  venerable  patriots  sit  in  solemn  coimcil, 
aiding,  with  their  wisdom  and  experience  in  constructing  a  consti- 
tution for  Virginia,  tempting  is  it  to  linger  with  a  scene  so  inspir- 
ing in  its  patriotism.  It  must  suffice  to  say  Marshall  here  contrib- 
uted another  valuable  service  from  his  useful  life. 

Enamored  with  this  fascinating  subject,  too  much  time  I  have 
taken,  perhaps  extravagance  used.  If  extravagant.  Story,  who  sat 
with  him,  Rawle  and  Chief  Justice  Waite,  who  spoke  to  his  life 
and  character  fifty  years  after  his  death,  were  also  extravagant. 
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This  life  so  ennobling  in  its  contemplation,  so  useful  in  its  public 
service,  with  its  simplicity  of  character,  its  tenderness  for  youth, 
its  respect  for  age,  and  its  chivalrous  deference  to  women,  its  quiet, 
reasonable  belief  in  the  beautiful  religion  of  the  Christ  went  out  in 
the  city  of  Philadelphia — ^'The  star  of  the  mortal  sank  into  the 
sunrise  of  immortality" — the  same  old  Liberty  Bell  which  joyously 
rang  out  the  declaration  of  our  country's  freedom  announced  to  his 
fellow  citizens  that  the  judicial  and  earthly  career  of  the  great 
jurist  was  closed — the  old  bell  was  rent  in  tolling — it  has  hung  in 
silence  since. 
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PRESIDENT  OF  THE  ASSOCUTION. 


The  Thirteenth  General  Assembly  of  the  State  of  Colorado 
was  not  distinguished  for  good  manners  or  dignified  deportment 
as  a  deliberative  body,  but  it  has  left  a  record  for  diligence  and 
fidelity  to  the  public  interests  which  should  command  the  respect 
and  approval  of  the  people  of  the  State.  The  subjects  considered 
by  the  Assembly  were  of  the  greatest  importance  and  the  laws 
enacted  are  in  each  instance  better  than  those  which  they  super- 
sede. 

The  measure  for  consolidating  the  Court  of  Appeals  with  the 
Supreme  Court  which  was  begun  at  the  annual  meeting  of  this 
Association  last  year,  and  completed  at  a  called  meeting  of  the 
Association  in  December,  was  not  adopted,  but  the  circumstances 
indicate  that  by  another  and  stronger  effort  before  the  next  Assem- 
bly a  better  result  may  be  attained.  Last  year  the  subject  was 
new  and  but  few  members  of  the  Association  had  considered  it 
so  far  as  to  be  able  to  express  an  opinion.  After  a  short  debate, 
in  the  course  of  which  widely  divergent  views  were  manifested, 
the  subject  was  referred  to  a  committee  with  instructions  to  report 
to  the  Association  in  December.  At  the  December  meeting  the 
report  of  the  committee  was  adopted  without  much  discussion, 
and  so  it  can  not  be  said  that  the  Association  has  at  any  time  fully 
considered  the  measure.  When  the  bill  came  before  the  Assembly 
a  senator,  who  is  also  a  member  of  this  Association,  put  in  a  bill 
of  different  tenor  which  appeared  to  antagonize  the  other  and 
probably     contributed     to     its     defeat.       As     therefore     mem- 
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bers  of  the  Association  are  not  yet  in  accord  on  the  sub- 
ject of  a  single  court  of  review  in  the  State,  the  work 
of  the  Association  is  now  only  begun.  Dual  courts  of  review  have 
not  been  satisfactory  in  any  of  the  States  and  it  is  not  probable 
that  they  can  be  made  so  in  this  jurisdiction.  I  therefore  recom- 
mend that  the  vork  of  the  Association  towards  consolidating  the 
Supreme  Court  and  the  Court  of  Appeals  be  continued  with  a 
view  to  secure  united  action  of  the  bar  in  support  of  some  measure 
which  will  accomplish  the  result.  Whenever  the  bar  shall  be  in 
accord  on  the  subject  and  fully  impressed  with  its  importance  the 
bill  may  be  passed  probably  without  dissent. 

In  this  connection  I  wish  to  suggest  that  the  bill  put  before 
the  last  Assembly  should  be  enlarged  to  comprehend  the  manner 
of  selecting  judges  of  all  courts  in  the  State.  In  my  judgment 
the  selection  of  judges  is  a  matter  of  more  importance  than  their 
nmnber  or  the  organization  of  courts.  My  predecessor  in  his 
address  to  you  last  year,  seemed  to  favor  the  appointment  of 
judges  by  executive  authority,  and  for  life  or  for  a  long  term.  I 
am  unable  to  accept  his  argument  because  I  believe  that  in  this 
day,  executive  appointments  to  the  bench  are  usually  made  upon 
political  grounds  and  the  appointee  is  in  almost  every  instance  a 
politician.  In  support  of  this  assertion  I  will  refer  only  to  the 
police  magistrate  of  the  city  of  Denver ;  but  it  would  be  easy  to 
follow  the  history  of  such  appointments  up,  or  down,  to  the  Presi- 
dent of  the  United  States,  and  demonstrate  the  fact  all  along  the 
line.  In  these  times  the  people  will  be  able  to  select  better  judges 
than  any  Governor  or  President,  if  only  they  can  be  freed  from 
party  control  in  making  the  selection.  The  time  has  not  long 
passed  when  judicial  offices  were  regarded  as  entirely  outside  of 
politics.  Some  of  you  may  be  able  to  recall  instances  in  which 
judges  were  elected  or  appointed  to  office  by  men  who  were  op- 
posed to  them  politically,  but  such  selections  are  not  of  recent  date. 
At  this  time  judicial  office  is  as  much  a  private  snap  as  any  other 
office  under  the  government,  and  it  is  more  often  taken  by  a  ward 
heeler  or  other  bumptious  political  demagogue,  than  by  a  capable, 
honest,  and  truthful  lawyer.     I  dwell  not  on  this  condition  of 
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affairs  in  order  to  stir  your  mind  to  indignant  protest,-  but  only  to 
ask  whether  there  be  a  remedy  within  your  reach.  In  my  judg- 
ment the  remedy  is  at  hand,  and  you  can  apply  it  successfully 
whenever  your  sense  of  truth  and  righteousness,  and  your  appre- 
ciation of  good  government  may  lead  you  to  strong  effort  in  that 
direction. 

As  the  judicial  office  is  not  political,  and  has  been  carried  into 
politics  by  spoilsmen  against  the  will  and  protest  of  all  good  peo- 
ple, let  it  be  divorced  from  politics  by  providing  that  party  nom- 
inations shall  not  be  made  of  any  candidate  for  such  office.  Norn- 
inations  can  be  made  by  petition  signed  by  such  number  of  voters 
as  may  be  thought  necessary  or  desirable,  but  without  regard  to 
the  party  affiliation  of  the  voters  or  the  candidate.  The  time  for 
electing  judges  should  be  considerably  removed  from  the  date  of 
political  elections  in  order  that  there  may  be  no  temptation  to 
parties  or  partisans  to  interfere  with  the  choice  of  the  voters. 
With  a  separate  election  day  and  no  party  nominations,  it  is  be- 
lieved that  the  people  would  make  wise  choice  of  the  ablest  and 
purest  among  the  candidates,  and  there  would  be  a  well  founded 
hope  for  the  success  of  the  competent  lawyer  who  under  the  present 
system  is  excluded  from  the  list  Nomination  by  petition  has 
been  much  considered  of  late  in  several  States.  It  has  been 
adopted  in  some  parts  of  Pennsylvania  and  Ohio  with  respect  to 
local  and  municipal  offices  with  results  in  some  measure,  but  not 
entirely  satisfactory.  A  bill  for  making  all  nominations  to  office 
in  this  manner  was  considered  by  the  Wisconsin  Assembly  last 
winter,  and  after  a  fierce  debate,  was  narrowly  defeated.  On  the 
other  hand,  it  is  said  that  after  some  experience  of  the  practice 
in  one  county  of  the  State  of  Minnesota,  a  law  was  passed  by  the 
last  Assembly  extending  the  practice  to  the  entire  State. 

From  such  information  as  I  have  been  able  to  obtain  concern- 
ing the  several  acts  mentioned,  I  believe  that  they  are  intended 
to  wrest  the  power  of  making  nominations  from  the  leaders  of 
parties,  and  commit  it  to  the  hands  of  the  voters  of  each  party ;  a 
sort  of  initiative  and  referendum  on  the  subject  of  nominations 
to  office.    With  that  purpose  I  am  not  concerned  at  this  time,  nor 
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am  I  concerned  about  the  use  or  abuse  of  nominations  by  petition 
under  primary  election  laws.  The  last  named  laws  are  made  for 
governing  parties  in  making  nominations,  and  the  right  to  nomi- 
nate by  petition  is  given  to  a  defeated  minority  by  way  of  protest 
against  the  conduct  of  the  majority.  In  this  discussion,  I  would 
persuade  you  to  ignore  all  parties  and  all  laws  governing  them, 
and  get  out  your  candidates  for  judicial  office  in  some  other  way, 
and  then  vote  for  them  not  as  members  of  any  political  party  but 
as  capable  men  who  are  fit  for  the  place  to  which  they  have  been 
named.  Under  proper  regulations  as  to  the  number  of  signatures, 
that  all  signers  shall  give  their  place  of  residence  and  business, 
that  they  shall  declare  their  purpose  to  vote  for  the  candidate,  that 
no  voter  shall  sign  more  than  one  petition  and  the  like,  it  is  be- 
lieved that  the  petition  will  serve  to  bring  before  the  people  the 
best  candidates  for  judicial  office,  and  that  few  mistakes  will  be 
made  in  the  choice  of  them. 

Another  subject  of  commanding  importance  came  before  the 
Assembly  in  the  form  of  a  request  to  Congress  to  call  a  convention 
for  amending  the  Constitution  of  the  United  States  in  respect  to 
choosing  Senators  of  the  United  States  by  vote  of  the  people.  The 
lower  House  of  Congress  has  several  times  proposed  an  amend- 
ment of  this  kind  to  be  submitted  to  the  States,  but  Senators  have 
been  so  well  satisfied  with  the  existing  method  that  they  could  not 
consent  to  submit  themselves  to  the  suffrages  of  their  fellow  citi- 
zens. The  election  of  Senators  of  the  United  States  in  legislative 
assemblies  is  a  source  of  increasing  mischief  in  nearly  all  of  the 
States.  The  contentions  of  rival  candidates,  their  use  of  money 
in  buying  votes,  their  interference  in  the  course  of  State  legislation, 
continually  debauches  the  public  service,  and  makes  of  the  Senators 
so  chosen  the  most  arrogant  political  bosses  in  public  life.  It  is  now 
apparent  that  the  necessary  change  in  the  manner  of  choosing  Sena- 
tors can  not  be  made  with  the  consent  of  the  Senators  themselves, 
and  the  only  course  in  which  relief  can  be  obtained  is  that  adopted 
by  the  Legislative  Assembly  in  pursuance  to  the  provision  of  Arti- 
cle 5  of  the  Constitution  of  the  United  States.  Other  States  to 
the  number  of  eight  or  nine  have  already  joined  with  Colorado  in 
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demanding  that  the  Constitution  be  amended  in  this  respect,  and 
it  is  believed  that  the  number  so  uniting  will  soon  increase  suffi- 
ciently to  eifect  the  desired  result. 

An  act  was  passed  restoring  capital  punishment  in  cases  of 
deliberate  homicide,  with  some  restrictions  which  may  impair  its 
efficiency.  It  is  said  that  the  Legislative  Assembly  was  led  to 
adopt  the  law  by  an  atrocious  crime  committed  by  a  negro  shortly 
before  the  Legislature  convened.  The  negro  was  arrested  an4 
burned  at  the  stake  by  a  mob  by  way  of  punishment  for  liis  crime. 
Wliatever  influence  may  have  prevailed  to  induce  the  legislature 
to  pass  the  law,  the  lesson  of  the  hour  is  not  far  to  seek  for  those 
sentimentalists  who  believe  that  painless  punishment  is  adequate 
for  all  crimes  in  the  calendar.  The  right  of  one  who  is  assailed 
to  resist  unto  death  the  attack  made  on  him  is  never  denied.  Self- 
proservation  is  a  law  of  nature,  and  resistance  may  extend  to  the 
death  of  the  assailant.  A  brute  who  lies  in  wait  for  his  victim 
and  kills  before  resistance  can  be  made,  forfeits  his  own  life  to  the 
community,  which  may  rightfully  take  up  the  cause  of  him  who 
has  fallen  in  the  fray.  This  is  the  law  of  life  and  death  and  no 
sophistry  can  prevail  against  it.  To  imprison  a  murderer  in  a 
penitentiary  and  keep  him  in  comfort  for  the  vengeance  of  God  in 
the  final  judgment,  because  of  reverence  for  human  life,  is  much 
the  same  as  to  put  a  lion  or  tiger  in  a  cage  in  order  to  keep  the 
beast  from  ravaging  the  country;  To  kill  and  slay  is  often  the 
instinct  of  man  as  it  is  the  instinct  of  beasts,  and  society  is  no  more 
boimd  to  furnish  a  cage  in  one  case  than  in  the  other. 

An  amendment  was  proposed  to  the  Constitution  to  be  known 
as  Article  20,  and  entitled  "City  and  County  of  Denver."  The 
city  of  Denver  is  in  the  county  of  Arapahoe  and  is  subject  to  the 
rule  of  its  Charter,  and  to  the  authorities  of  the  county  also.  The 
object  of  the  amendment  is  to  put  one  government  over  the  city, 
instead  of  the  two  now  existing,  and  so  far  the  plan  seems  to  be 
in  the  interest  of  economy  and  the  public  service.  Section  4  of  the 
article,  however,  seems  to  declare  a  measure  of  autonomy  not  here- 
tofore conferred  on  a  municipal  corporation  in  this  State.  This 
section  provides  that 
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"The  people  of  the  city  and  county  of  Denver  are 
hereby  vested  with  and  they  shall  always  have  the 
exclusive  power  in  the  making,  altering,  revising, 
or  amending  their  Charter." 

A  convention  of  twenty-one  freeholders  is  to  be  called  who 
shall  make  the  first  Charter,  and  the  Charter  so  made  may  be  aft- 
erwards amended  by  the  same  authority.  The  proceeding  for 
making  the  Charter  and  amending  it  is  similar  to  that  which  pre- 
vails in  the  several  States,  for  making  and  amending  a  State  Con- 
stitution. In  a  casual  reading  I  did  not  observe  any  provision 
for  subordinating  the  Charter  to  the  Constitution  of  the  State  or 
any  other  authority.  If  this  amendment  shall  be  adopted,  a  ques- 
tion will  arise  whether  the  city  and  county  of  Denver  is  within 
or  without  the  State  of  Colorado  or  in  any  manner  subject  to  the 
control  of  the  State.  I  do  not  understand  that  this  Association 
will  undertake  to  advise  voters  in  respect  to  a  proposed  amend- 
ment to  the  Constitution,  but  I  call  your  attention  to  the  subject 
as  required  by  the  by-laws  of  the  Association. 

An  amendment  proposed  to  Article  7,  Section  1  of  the  Con- 
stitution, prescribes  the  qualifications  of  voters  and  is  much  to  be 
commended.  It  limits  the  suffrage  to  citizens  of  the  United  States 
of  the  age  of  21  years  who  have  resided  in  the  State  twelve  months. 
The  anomalous  practice  of  allowing  an  alien  to  vote  upon  declar- 
ing his  intention  to  become  a  citizen  is  thus  to  be  set  aside.  The 
provision  for  twelve  months'  residence  before  the  election  will 
tend  to  discourage  the  importation  of  voters  from  other  States. 

The  Legislative  Assembly  passed  a  bill  to  maintain  what  is 
commonly  called  the  valued  policy  of  insurance.  The  bill  de- 
clared that  the  amount  of  insurance  written  in  the  policy  should 
be  taken  to  be  the  true  value  of  the  property  insured.  After  the 
Legislature  adjourned  the  Governor  vetoed  the  bill,  and  thus  de- 
feated it.  A  bill  of  the  same  character  was  defeated  in  the  same 
way  two  years  earlier,  and  the  two  cases  taken  in  connection  seem 
to  show  a  remarkable  discrepancy  between  the  legislative  and 
magisterial  mind  on  a  common-place  subject.  All  insurance  poli- 
cies contain  a  provision  that  the  company  will  not,  in  case  of  loss, 
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pay  more  than  the  value  of  the  property  insured,  whatever  the 
amount  written  in  the  policy  may  be.  Under  cover  of  this  pro- 
vision an  increase  in  the  amount  of  the  policy  makes  a  correspond- 
ing increase  of  premium,  with  no  additional  risk  to  the  insiirance 
company.  In  other  words,  the  insured  pays  for  a  risk  not  taken 
by  the  company,  ignorantly  assuming  that  in  case  of  loss  he  will 
receive  the  amount  written  in  the  policy,  when  the  company  has 
no  intention  to  make  such  payment.  The  valued  policy  requires 
the  company  to  insure  for  no  more  than  it  intends  to  pay,  which 
seems  to  be  only  an  expression  of  common  honesty.  In  several 
states  laws  similar  to  that  twice  enacted  in  Colorado  have  been 
put  on  the  statute  book  in  the  face  of  violent  denunciation  from 
insurance  companies,  but  without  other  serious  mischief.  It  is 
difficult  to  understand  why  the  opposition  of  insurance  companies 
to  a  law  of  this  kind  should  be  more  effective  in  Colorado  than 
elsewhere;  but  possibly  there  may  be  in  the  gubernatorial  mind 
some  root  of  the  popular  superstition  that  insurance  people  are 
more  numerous  than  all  other  classes  in  the  world.  If  so,  the  mat- 
ter ought  to  be  subject  to  correction  from  reports  of  the  late 
national  census. 

The  author  of  the  disgraceful  prize  fight  law  passed  by  the 
Twelfth  Assembly  astonished  his  political  friends  with  a  proposal 
to  repeal  the  same  law  made  in  the  last  House  of  Representative^. 
There  is  some  reason  to  doubt  whether  this  was  a  case  of  genuine 
repentance,  but  probably  the  statesman  intends  that  it  shall  be  so 
regarded  among  respectable  people  and  by  the  Reform  League  of 
the  city  of  Denver.  The  bill  was  not  brought  to  vote  in  the  House, 
and  its  author  refused  to  become  sponsor  in  the  House  for  a  Sen- 
ate bill  on  the  same  subject  which  was  sent  down  to  the  House  by 
the  Senate.  The  Senate  bill  for  repealing  the  prize  fight  law  per- 
ished miserably  in  the  House  of  its  enemies. 

The  tax  on  inheritances,  long  a  subject  of  litigation  in  east- 
em  States,  and  finally  incorporated  in  the  war  revenue  act  of 
Congress  of  1898,  is  spreading  rapidly  over  the  West.  It  is  found 
in  the  new  revenue  law  of  this  State.  Utah  has  recognized  and 
adopted  it,  and  soon  it  may  become  difficult  for  people  of  wealth 
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to  find  a  comfortable  place  to  live  having  the  concurring  privileges 
of  a  good  climate  and  easy  transmission  of  estates  to  expectant 
heirs  and  devisees. 

The  laws  of  many  States  on  the  subject  of  kidnaping  have 
been  revised  to  meet  recent  developments  in  that  species  of  crime. 
In  Illinois  an  act  approved  May  11th  of  this  year  makes  the  crime 
punishable  by  death  or  imprisonment  for  life,  or  a  term  not  less 
than  five  years.  In  California  an  act  approved  March  6th.  of  this 
year  makes  the  crime  punishable  by  imprisonment  for  life  or  a 
term  not  less  than  ten  years.  The  increasing  prevalence  of  this 
crime  in  the  country  at  large  calls  for  some  revision  of  the  laws 
of  this  State  on  the  subject. 

I  regret  not  being  able  to  review  recent  acts  of  our  ovm  State 
and  of  other  States  more  at  length,  but  the  circumstances  attend- 
ing the  preparation  of  this  paper  have  not  been  favorable  to  good 
work.  The  laws  of  the  last  session  of  our  Assembly 'have  not  been 
printed,  and  as  to  recent  laws  of  other  States,  not  many  have  been 
received  at  the  State  House. 

Concerning  the  present  status  of  this  Association  I  am  glad 
to  be  able  to  report  that  if  has  during  the  year  kept  in  the  even 
tenor  of  its  righteous  way  with  commendable  zeal  and  persever- 
ance. The  Association  is  doing  the  work  which  its  founders  in- 
tended it  to  perform  and  the  interest  of  members  in  its  support 
encourages  the  hope  that  it  will  always  be  found  in  the  path  of 
duty  and  of  honor.  The  Association  has  labored  to  increase  the 
term  of  study  on  the  part  of  candidates  for  the  bar,  believing  that 
the  course  of  two  years  heretofore  prescribed  was  not  sufficient  for 
the  work  of  preparation.  In  September  last  the  Supreme  Court 
adopted  a  rule  making  the  course  three  years.  Xew  members 
admitted  to  the  Association  during  the  year  have  been  satisfactory 
in  number  and  character,  so  that  the  Association  maintains  a 
healthy  growth  and  development.  The  work  of  the  Grievance 
Committee  has  suflFered  no  abatement  in  kind  or  quality.  In  five 
cases  brought  before  the  Supreme  Court  respondents  were  dis- 
barred. Seven  cases  are  now  pending  before  the  Court  and  they 
will  be  taken  up  at  an  early  day.     There  are  nine  cases  before  the 
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Committee  and  proceedings  for  disbarment  will  be  brought  in  six 
of  them.  In  five  cases  the  evidence  was  not  sufficient  to  sustain 
the  charge,  and  proceedings  were  dismissed.  The  whole  number 
of  cases  before  the  Committee  during  the  year  was  twenty-one, 
involving  such  considerable  time  and  labor  as  can  hardly  be  esti- 
mated by  one  who  is  not  familiar  with  the  subject.  I  beg  to  ask 
you  individually  to  give  to  this  Committee  at  all  times  and  places 
such  consideration  and  assistance  as  may  be  in  your  power  to 
render. 

In  this  hour  of  greeting  and  farewell,  I  desire  to  acknowledge 
the  honor  conferred  in  putting  me  at  the  head  of  the  Association 
for  the  year  now  drawing  to  a  close,  and  to  express  the  hope  that 
the  good  work  of  the  Association  may  be  long  continued  through 
your  patriotic  efforts  to  the  consummation  of  a  pure  administra- 
tion of  justice  throughout  the  State.  To  some  of  us  who  have  seen 
much  service,  the  evening  shadows,  lengthening,  sometimes  seem 
to  say  that  we  may  not  long  remain  in  your  coun"cils;  but  while 
we  may,  we  will  build  with  you  foundations  deep  and  strong,  or 
perchance  only  bamboo  huts  which  may  shelter  for  a  night  or  day. 
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THE  MANI^ER  OF  THE  ROMANS 

A  waiver  is  the  voluntary  relinquishment  of  a  knoAvn  right, 
and  it  is  held  that  in  order  to  be  binding  it  must  be  based  upon  a 
consideration,  or  arise  through  an  estoppel.  Tho  doctrine  of 
waiver  has  an  honorable  place  in  the  realm  of  jurisprudence,  and 
when  confined  within  proper  limits  is  without  doubt  a  valuable 
principle  in  the  administration  of  justice.  This  doctrine,  and  its 
kindred  doctrine  of  acquiescence,  when  applied  to  judicial  pro- 
ceedings, have  been  carried  to  such  limits  during  recent  years  as 
to  cause  thoughtful  lawyers  to  inquire  whether  there  be  any  right 
whatsoever  that  a  litigant  may  have  in  a  civil  case  that  may  not 
be  lost  by  what  the  courts  construe  to  be  his  waiver  or  acquies- 
oence. 

Procedure  is  the  method  of  conducting  legal  business.  Only 
through  an  orderly  system  of  procedure  can  the  principles  of  the 
law  be  made  available  for  human  purposes.  It  is  obvious  that  for 
every  waiver  sought  to  be  asserted  in  judicial  proceedings  there 
must  be  a  corresponding  error  or  omission  in  the  procedure  of  the 
party  asserting  the  waiver.  It  is  therefore  apparent  that  the  doc- 
trine of  waiver  in  judicial  proceedings  may  be  carried  to  such  an 
extent  as  to  destroy  the  certainty  and  regularity  that  should  char- 
acterize the  administration  of  justice.  When  courts  are  holding 
that  a  valid  judgment  may  be  predicated  upon  a  complaint  that 
does  not  state  a  cause  of  action,  that  through  waiver  a  void  judg- 
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ment  may  receive  the  breath  of  life,  that  even  jurisdiction,  the 
basis  of  all  procedure,  may  be  supplied  by  a  subsequent  waiver  or 
acquiescence,  wo  are  led  to  wonder  when  the  extension  of  these 
doctrines  is  to  cease,  and  where  they  are  to  find  their  ultimate  lim- 
itations. It  is  not  too  much  to  say  that  a  crisis  has  been  reached 
in  the  development  of  our  procedure,  and  that  we  are  soon  to  know 
whether  it  is  to  survive  for  useful  purposes,  or  is  to  degenerate  into 
a  labyrinth  of  technicalities  in  which  the  substance  of  justice  will 
be  lost.  May  we  not  find  in  the  certainty  and  regularity  of  the 
civil  law  some  suggestions  that  will  aid  us  in  the  rescue  of  our 
procedure  from  the  dangers  by  which  it  is  encompassed  ? 

The  Roman  government  was  for  ten  centuries  the  mightiest 
political  organization  in  the  world;  and  it  deserved  its  long  life, 
if  for  no  other  reason,  because  of  the  protection  it  afforded  its  citi- 
zens. The  Romans  devised  and  established  a  system  of  jurispru- 
dence that  has  formed  the  basis  of  the  laws  still  in  force  in  some 
of  the  most  enlightened  countries  of  Europe, — a  jurisprudence 
which  may  be  fairly  taid  to  be  the  only  system  worthy  to  be  com- 
pared with  our  own  common  law. 

The  affection  of  the  Roman  for  his  jurisprudence  and  its  min- 
isters, his  implicit  confidence  in  the  purity  of  his  tribunals,  and 
his  unhesitating  acceptance  of  and  acquiescence  in  their  orders^ 
and  decrees,  have  no  counterpart  in  history.  The  tribunals  re- 
sponded to.  this  confidence  and  devotion  by  administering  justice 
in  its  purity,  without  sale,  denial,  or  delay.  The  Romans  were 
a  conquering  nation ;  and  as  each  barbarian  people  was  subjugated, 
governors  and  judges  were  sent  out  from  Rome  whose  duty  it  was 
to  preserve  the  public  order,  but  above  all,  to  protect  Roman  citi- 
zens from  injustice  and  wrong.  The  vengeance  of  Rome  against 
those  who  injured  her  citizens  was  unrelenting  and  unsparing;  and 
from  this  protection  accorded  arose  the  saying  that  to  be  a  Roman 
was  greater  than  to  be  a  king.  Where  his  liberty  was  in  question 
the  Roman  always  had  the  right  to  appeal  to  the  imperial  tribunals 
at  Rome,  and  the  barbarian  rulers  were  taught  to  tremble  with 
fear  when  the  culprit  brought  before  them  uttered  the  words, 
"cives  Romanus  sum/' 
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There  is  extant  an  authentic,  though  meager,  account  of  a 
legal  proceeding  that  took  place  under  Roman  auspices,  which 
illustrates  in  a  striking  manner  the  strict  adherence  of  the  Roman 
courts  to  the  idea  of  regularity.  I  refer  to  the  proceedings  which 
were  instituted  against  the  Apostle  Paul  before  Porcius  Festus, 
the  proconsul  in  Caesarea.  Although  these  proceedings  were  crim- 
inal in  their  nature,  the  lessons  they  teach  are  not  confined  to  that 
branch  of  the  law,  but  are  applicable  everywhere,  becaUse  of  our 
acceptance  of  the  doctrine  of  the  essential  unity  of  all  .procedure. 

Paul  had  been  arrested  without  process,  and  had  been  left 
in  bonds  by  Felix,  the  predecessor  of  Festus.  Paul's  experience 
had  taught  him  the  sort  of  justice  he  would  receive  if  he  were  tried 
at  Jerusalem,  so,  upon  his  first  appearance  before  Festus,  he  raised 
a  federal  question,  to-wit:  his  Roman  citizenship,  and  appealed 
to  CtTcsar,  Immediately  the  answer  came  back  from  the  bench, 
*'Unto  Ctesar  shalt  thou  go.'' 

Our  knowledge  of  Festus  is  limited,  but  we  have  a  right  to 
infer  from  his  bearing  throughout  this  proceeding  that  he  w^as 
well  grounded  in  the  rules  of  the  civil  law,  and  understood  that 
accusation  should  precede  punishment,  and  that  statement  should 
precede  judgment;  and  further,  that  without  the  preliminaries  of 
^accusation  or  statement,  the  proceeding  was  ''coram  non  judice/' 
It  is  difficult  to  find  a  more  majestic  conception  of  due  process  of 
law  than  is  contained  in  the  answer  of  Festus  to  the  importunities 
of  the  chief  priests  still  crying  out  for. the  death  of  Paul:  *'It  is 
not  the  manner  of  the  Romans  to  deliver  any  man  to  die  before 
that  he  which  is  accused  have  the  accuser  face  to  face,  and  have 
license  to  answer  for  himself  concerning  the  crime  laid  against 
him."  It  only  requires  a  little  amplification  to  lead  up  from  this 
to  Magna  Charta  and  the  other  great  bulwarks  of  English  and 
American  liberty. 

Before  leaving  this  subject,  I  wish  to  suggest  two  further 
thoughts  arising  out  of  the  incidents  of  this  trial.  The  first  is, 
that  Agrippa,  Bernice,  and  Festus,  sitting  in  banc,  did  not  con- 
sider themselves  bound  by  the  previous  judgment  of  Felix,  who, 
upon  the  same  state  of  facts,  had  left  Paul  in  bonds.     And  sec- 
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ondly,  that  although  the  doctrine  of  waiver  was  well  known  to  the 
Romans,  and  beyond  all  question  to  Festus,  yet  no  member  of  the 
court  evinced  any  disposition  to  hold  that  Paul,  by  entering  into 
his  defense  upon  the  merits  (as  he  afterward  did),  had  thereby 
waived  the  appeal  previously  taken.  Festus  is  entitled  to  a  niche 
in  the  temple  of  fame  among  the  sages  of  the  law. 

The  Romans,  in  the  course  of  their  conquests,  subjugated  the 
Britons  and  established  their  manners  and  customs  among  them ; 
and  when  the  Conqueror  arrived  a  thousand  years  later,  he  found 
traces  of  the  Roman  laws  and  institutions  still  in  existence.  lie 
seized  and  appropriated  whatever  he  deemed  necessary  or  useful 
in  his  great  design  of  fastening  upon  England  the  feudal  system, 
the  genius  of  which  was  the  development  of  the  martial  spirit. 
And  while  we  are  told  that  the  civil  law  was  never  adopted  even 
as  a  subsidiary  law  in  England,  yet  its  influence  in  the  construc- 
tion and  interpretation  of  the  English  Constitution  and  laws  has 
been  potent.  The  principles  of  Magna  Charta,  as  before  sug- 
gested, were  derived  from  the  civil  law.  The  statute  quia  emp- 
tores,  passed  two  hundred  years  after  the  conquest,  was  in  response 
to  the  longing  of  the  English  people  for  the  free  alienation  of  lands 
enjoyed  by  the  Romans.  The  devices,  such  as  subinfeudation, 
fines,  and  common  recoveries,  that  were  adopted  to  free  the  land 
from  the  feudal  tenures,  each  and  all  had  their  origin  in  the  civil 
law;  and  so  the  influence  of  Roman  jurisprudence  continued, 
sometimes  weak  and  sometimes  strong,  but  always  present,  until 
the  sixteenth  century,  when  both  the  religion  and  the  spirit  of  the 
laws  of  Rome  were  consumed  in  the  flames  of  the  Reformation. 

About  the  beginning  of  the  seventeenth  century  two  men  ap- 
peared in  England,  each  of  whom  has  left  upon  the  jurisprudence 
of  his  country  the  imperishable  mark  of  his  genius.  These  men 
were  Edward  Coke  and  Francis  Bacon.  We  have  nothing  to  do 
with  the  personal  quarrels,  discreditable  alike  to  each  of  these  two 
great  men ;  with  the  hatred  of  each  toward  the  other,  and  the  envy 
with  which  each  witnessed  every  step  in  the  professional  or  official 
advancement  of  the  other. 
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I  speak  first  of  Coke.  The  best  technical  lawyer  of  his  age, 
and  one  of  the  greatest  and  most  incorruptible  judges  that  Eng- 
land has  produced,  he  was  distinctly  the  outgrowth  of  the  feudal 
system.  He  had  achieved  his  place  at  the  head  of  the  English  bar 
by  his  argument  in  Shelley's  case,  which  was  determined  in  ac- 
cordance with  feudal  principles.  In  manners  he  is  said  to  have 
been  an  irascible,  obstinate  and  brutal  man;  and  in  his  prosecu- 
tion of  Sir  Walter  Raleigh  he  resorted  to  unfair  methods,  at- 
tempted to  secure  the  admission  of  illegal  testimony,  and  over- 
whelmed the  prisoner  with  vituperation  and  abuse.  It  is  said, 
also,  that  he  was  overbearing  and  insulting  in  his  treatment  of 
counsel,  and  unkind  to  the  litigants  who  appeared  before  him.  In 
extenuation  of  these  faults  (if  they  need  any  extenuation),  it  may 
be  said  that  he  declared  the  law  in  its  purity  on  all  occasions ;  and 
that  if  he  was  harsh  in  his  treatment  of  ordinary  litigants,  he  was 
uncomplying  with  the  king,  and  refused  to  heed  the  royal  com- 
mand in  his  decisions ;  that  he  was  removed  for  his  non-compliance 
successively  from  the  Common  Pleas  and  Kings'  Bench,  and  was 
permitted  to  close  his  great  career  by  the  formulation  of  the  Peti- 
tion of  Right. 

Although  Coke  has  mastered  the  Latin  language  as  few  mod- 
erns have  been  able  to  master  it,  and  was  beyond  question  familiar 
with  the  learning  of  the  civil  law,  he  steadfastly  refused  to  extend 
its  influence.  For  every  judgment  he  must  cither  find  a  precedent 
in  the  common  law,  or  else  reach  his  conclusions  by  means  alone 
of  the  general  principles  of  the  common  law.  He  reveled  in  the 
casuistry  of  the  common  law  system  of  pleading,  and  was  unable 
to  imagine  that  it  could  ever  be  improved. 

In  speaking  of  Coke,  it  is  impossible  for  me  to  avoid  a  brief 
digression.  The  quack  has  generally  avoided  our  profession ;  but 
the  vender  of  nostrums  has  assailed  us  at  last,  and  beseeching  us 
to  buy  their  books,  they  flood  us  with  circulars  and  calendars  in 
which  is  sought  to  be  inculcated  the  dangerous  heresy  that  there 
is  a  royal  road  to  legal  attainments.  We  are  told  that  a  talisman 
has  been  discovered  which  is  automatically  to  imlock  the  secrets 
of  the  law.     The  older  members  of  the  profession  are  generally 
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safe  from  the  snares  of  these  charlatans,  but  it  is  difficult  to  over- 
estimate their  evil  influence  upon  the  minds  of  young  students. 

Coke  wrote  books,  and  presumably  desired  that  they  would 
be  accepted  and  approved  by  the  profession;  but  he  utterly  re- 
pudiated as  an  insult  the  intimation  that  anything  €hat  he  had 
written  would  tend  to  lighten  the  labors  of  the  student.  On  the 
contrary,  it  was  his  hope  and  wish  that  the  suggestions  in  his 
books  would  open  new  avenues  of  investigation  with  a  correspond- 
ing increase  of  labor.  He  knew,  as  few  other  lawyers  have  known, 
that  eminence  in  the  profession  is  obtained  only  through  unre- 
mitting toil.  We  all  appreciate  the  value  of  a  systematic  arrange- 
ment of  a  subject  under  discussion,  and  Coke,  probably  in  antici- 
pation of  the  criticisms  of  posterity  because  of  the  apparent  dis- 
order in  his  writings,  in  the  epilogue  of  his  Commentaries  on  Lit- 
tleton, said:  *'I  had  once  intended  for  the  ease  of  our  student  to 
have  made  a  table  to  these  institutes.  But  when  I  considered  that 
tables  and  abridgements  are  most  profitable  to  them  that  make 
them,  I  have  left  that  work  to  every  studious  reader." 

The  character  of  Bacon  was  in  many  respects  the  opposite  of 
that  of  Coke.  The  integrity  of  Coke  he  altogether  lacked.  He 
was  a  sycophant  and  an  ingrate,  and  beyond  all  this,  he  yielded  to 
private  solicitation  in  the  rendition  of  his  judgments,  and,  accord- 
ing to  his  own  confession,  was  guilty  of  the  grossest  corruption. 

Bacon,  while  inferior  in  technical  knowledge  to  Coke,  was 
better  acquainted  than  any  lawyer  of  his  age  with  the  philosophy 
of  the  law.  He  was  a  reformer,  a  critic,  and,  if  you  please,  an 
innovator.  He  saw  the  defects  and  the  incongruities  of  the  com- 
mon law  procedure,  and  laid  the  foundation  for  the  great  improve- 
ments that  have  been  witnessed  since  his  day.  His  writings 
breathe  the  spirit  of  the  civil  law,  and  if  he  had  been  permitted 
to  carry  into  effect  his  project  of  a  digest  of  the  laws,  many 
reforms  the  benefit  of  which  we  now  enjoy  would  have  been  sooner 
accomplished.  The  book  that  he  advised  students  to  read  beyond 
all  books  was  the  treatise  De  regulis  juris.  His  Ordinances  in 
Chancery,  prepared  for  his  own  guidance  as  Lord  Chancellor,  were 
the  first  faint  promise  of  the  code  of  procedure  that  was  to  appear 
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in  a  distant  land  more  than  two  hundred  years  after  his  death.  It 
is  not  too  much  to  say  that  he  re-established  the  influence  of  the 
civil  law  in  English  jurisprudence. 

Sir  Mathew  Hale  acknowledged  the  debt  that  he  owed  to  the 
civil  law,  ahd  lamented  that  its  spirit  was  not  more  potent  in  his 
day.  Lord  Mansfield,  the  greatest  judge  of  his  century,  labored 
zealously  to  cultivate  a  knowledge  of  the  civil  law  as  a  remedy  for 
the  delays,' uncertainties,  and  expenditures  encoimtered  by  liti- 
gants. Even  Holt,  thoroughly  English  as  he  was,  wished  to  see 
the  influence  of  the  civil  law  more  strongly  manifested  in  the  in- 
terpretation of  the  common  law. 

Coming  to  our  o^vn  country, — if  John  Marshall  had  no  other 
title  to  fame,  he  would  have  achieved  immortality  by  his  decision 
in  McCullough  vs.  Maryland,  where  he  reached  his  momentous 
conclusions  simply  by  the  application  of  a  maxim  of  the  civil  law. 

It* was  left  for  our  own  day  to  achieve  the  final  emancipation 
of  the  law  in  America  from  the  bondage  of  the  common  law  pro- 
cedure. The  pleadings  in  civil  cases,  both  equitable  and  legal,  had 
grown  so  cumbersome,  and  the  learning  upon  the  subject  was  so 
elaborated  with  uncertainties  that  the  miscarriages  of  justice  that 
ensued  were  a  reproach  to  the  age.  A  very  large  proportion  of 
the  cases  decided  in  the  appellate  courts  was  decided  not  upon 
the  substantial  merits  of  the  controversy,  but  upon  ancillary  ques- 
tions of  procedure  raised  by  skillful  pleaders.  The  men  who  de- 
vised and  secured  the  adoption  of  our  code  were  not  only  profound 
lawyers,  but  were  also  wise,  far-seeing  statesmen;  and  they  in- 
augurated a  plan  which  required  the  pleadings  in  civil  actions  to 
be  written  in  plain  language  understood  by  all,  stating  the  ultimate 
facts  and  abolishing  all  feigned  issues. 

The  code  says  the  complaint  shall  contain  "a  statement  of  the 
facts  constituting  the  cause  of  action,  in  orderly  and  concise  lan- 
guage, without  unnecessary  repetition."  And  again,  we  learn  from 
the  code  that  the  question  that  the  complaint  docs  not  state  facts 
sufficient  to  constitute  a  cause  of  action  may  be  raised  at  any  time. 
So  it  would  seem  to  be  manifest  that  this  is  one  of  the  requirements 
of  the  code  of  civil  procedure  that  can  never  be  waived. 
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Story  paved  the  way  for  these  declarations  of  the  code  in  his 
discussion  of  equity  procedure,  and  his  observations  are  equally 
true  of  all  civil  procedure.     He  said: 

*'But  whatever  may  be  the  object  of  the  bill,  the  first  and 
fundamental  rule  which  is  always  indispensable  to  be  observed  is 
that  it  must  state  a  case  within  the  appropriate  jurisdiction  of  a 
court  of  equity.  If  it  fails  in  this  respect  the  error  is  fatal  at 
every  stage  of  the  cause,  and  can  never  be  cured  by  any  waiver  or 
course  of  procedure  by  the  parties;  for  consent  cannot  confer  a 
jurisdiction  not  vested  by  law,  and  although  many  errors  and  ir- 
regularities may  be  waived  by  the  parties  or  be  cured  by  not  being 
objected  to,  the  court  itself  cannot  act  except  upon  its  own  intrinsic 
authority  in  matters  of  jurisdiction,  and  every  excess  will  amount 
to  a  usurpation  which  will  make  its  decretal  orders  a  nullity,  or 
infect  them  with  a  ruinous  infirmity." 

Now,  after  the  lapse  of  a  half  century  since  the  first  institu- 
tion of  the  code  of  procedure,  we  are  again  confronted  with  the 
same  conditions  that  the  code  was  devised  to  abate.  Although  it 
would  seem  as  if  sufficient  time  had  elapsed  since  the  introduction 
of  the  code  for  a  settlement  of  its  principles,  the  current  reports 
are  filled  with  decisions  upon  questions  of  pleading,  and  innumer- 
able causes  are  determined  upon  matters  of  procedure.  The  mur- 
murs of  laymen  against  the  administration  of  justice  are  every- 
where heard,  and  the  conviction  is  spreading  among  the  people 
that  the  law  has  left  its  first  love  and  has  ceased  to  do  its  first 
works.  The  people  do  not  love  the  law  or  its  ministers,  and  they 
are  willing  to  suffer  indignities  and  wrongs  rather  than  resort  to 
the  courts  for  redress.  The  popular  opinion  seems  to  be  that  the 
principles  of  the  law  are  wise  and  beneficent,  and  reasonable  men 
absolve  the  ministers  of  justice  from  the  imputation  of  indirection ; 
and  still  the  idea  lingers  that  by  reason  of  the  delay,  the  uncer- 
tainty, and  the  unpleasant  episodes  incident  to  proceedings  in 
court,  wrongs  should  be  endured  and  injustice  tolerated  rather 
than  invoke  the  aid  of  the  law. 

The  important  pressing  work  before  the  profession  now  is  to 
find  a  remedy  for  these  discontents,  and  to  re-establish  the  law  in 
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the  confidence  and  affection  of  the  people.  The  situation  is  diifi- 
cult,  and  a  solution  of  its  problems  cannot  be  found  in  a  day.  It 
may  be  said  that  a  remedy  should  be  proposed  for  the  imdoubted 
evils  that  exist;  but  a  remedy  can  only  be  effected  through  the 
imited  action  of  the  profession.  A  few  suggestions  may,  however, 
not  be  out  of  place. 

The  fundamental  principles  of  procedure  should  be  restated 
and  applied  in  view  of  the  transition  in  society  during  recent 
years.  The  activity  of  the  courts  should  be  restricted,  and  those 
who  seek  to  experiment  with  justice  should  be  received  with  scant 
courtesy  and  scant  consideration.  The  injured  man,  and  he  alone, 
should  consume  the  time  of  the  court.  When  this  injured  man 
presents  himself  at  the  bar  of  justice,  he  should  know  of  what  his 
injury  consists,  should  be  able  to  state  his  grievance  in  unequivocal 
language,  and  by  the  res  upon  which  he  declares  in  his  first  plead- 
ing, he  should  be  required  to  abide  until  the  end.  It  should  be 
remembered  that  defendants  in  court  have  rights  as  well  as  plain- 
tiffs, and  that  one  of  the  rights  of  a  defendants  is  that  he  be  fully 
advised  of  the  charge  made  against  him.  That  amendments  in 
furtherance  of  justice  to  any  pleading  should  be  allowed  is  beyond 
question ;  but  the  rule  should  be  inflexibly  enforced  that  no  amend- 
ment that  changes  the  cause  of  action  should  be  tolerated.  Juris- 
diction of  the  subject  matter  is  only  obtained  by  the  courts  by 
means  of  a  statement  in  the  complaint  of  matters  of  which  the 
law  takes  cognizance;  and,  on  the  other  hand,  jurisdiction  is  lost 
through  a  departure,  even  though  other  matters  may  be  alleged 
of  which  the  law  in  a  proper  proceeding  might  take  cognizance. 
The  court  sua  sppnte  should,  in  proper  cases,  raise  the  question  of 
its  own  jurisdiction,  and  should  abruptly  terminate  proceedings 
that  are  coram  non  judice. 

Broad  minded  lawyers  despise  the  naked  technicalities  of  the 
law,  and  are  never  so  ill  satisfied  as  when  they  learn  of  the  de- 
termination of  a  cause  otherwise  than  upon  its  absolute  merits. 
These  sentiments  are  not,  however,  incompatible  with  a  stem  and 
resolute  insistance  that  the  law  shall  not,  through  lax  procedure, 
lose  its  vigor  and  its  certainty. 
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Two  ordinances  of  Francis  Bacon  might  with  propriety  be 
adopted,  one  of  which  provided  ^  that  if  a  pleading  was  immod- 
erately long,  both  the  party  and  the  lawyer  under  whose  hand  it 
passed  should  be  fined.  And  the  other,  which  imposed  penalties 
upon  those  who  tendered  sham  or  evasive  answers.  As  a  remedy 
for  the  useless,  annoying,  and  vexatious  legislation  with  which  we 
are  afflicted,  a  slight  modification  of  the  law  of  the  Locrians  might 
be  adopted,  by  providing  that  the  proposer  of  a  new  law  should 
stand  forth  in  the  assembly  of  the  people  with  a  rope  about  his 
neck,  and  if  the  law  failed  of  its  purpose  that  he  be  instantly 
strangled. 

When  these  and  other  kindred  improvements  are  inaugurated, 
we  will  better  appreciate  the  statement  of  Coke  that  the  known 
certainty  of  the  law  is  the  safety  of  all.  The  most  valuable  tem- 
poral heritage  that  we  have  received  from  our  ancestors  is  our 
jurisprudence,  and  its  fate  is  in  the  hands  of  the  lawyers  of  this 
generation.  As  a  preliminary  to  the  work  of  its  salvation,  let  us 
study  the  language  of  Story;  and  then  turn  to  the  Acts  of  the 
Apostles  and  read,  or  reread,  as  the  case  may  be,  concerning  the 
preliminary  examination  of  the  man  who  was  left  in  bonds  by 
Felix. 
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SOME  KINKS  OF  THE  LAV. 

When  I  was  a  law  student,  one  of  my  professors,  Mr.  Minor, 
believed  that  the  common  law  of  England  as  modified  and  adapted 
by  the  American  States  was  the  most  perfect  handiwork  of  man. 
To  him  the  law  was  a  goddess  at  whose  shrine  he  was  a  devout 
worshiper.  The  law  to  him  meant  the  embodiment  and  expression 
of  reason,  and  his  favorite  legal  maxims  were :  "The  reason  of  the 
law  is  the  life  of  the  law,"  and  "Qui  haeret  in  litera,  haeret  in 
cortice."  "He  who  stumbles  over  the  letter  of  the  law  has  pene- 
trated no  deeper  than  the  outer  bark  of  his  subject." 

There  was  one  proposition  which  caused  him  great  annoyance, 
because  he  did  not  know  how  to  dispose  of  it.  The  law  must  be 
right,  it  must  be  reason,  and  it  is  that  rule  laid  down  and  approved 
by  the  court  of  last  resort.  Suppose  then  that  the  Supreme  Court 
overrules  a  former  decision.  Suppose  that  it  declares  that  a  for- 
mer decision  was  wrong,  that  the  rule  formerly  laid  down  was  a 
wrong  rule,  then  the  question  is,  "What  was  the  law  after  the  first 
opinion  was  rendered,  and  before  it  was  overruled?"  The  or- 
dinary man  would  unhesitatingly  say  that  the  law  was  at  all  times 
the  rule  laid  down  by  the  Supreme  Court,  and  that  it  had  been 
changed,  but  not  so  Mr.  Minor,  he  could  not  bring  himself  to  admit 
that  unreason  and  wrong  could  ever  be  law. 

The  practicing  lawyer,  whether  on  the  bench  or  at  the  bar,  is 
not  troubled  with  the  solution  of  theories. 


Digitized  by  LjOOQ IC 


ADDEESS  OF  EOBEKT  G.  WITHERS.  101 

The  judge's  effort  is  to  select  from  the  facts  presented  to  his 
attention  those  which  are  cardinal,  and  to  determine  what  are  the 
rules  applicable  to  those  facts,  while  the  practitioner  must  know 
what  is  the  law  and  must  be  able  to  determine  what  facts  are  of 
importance ;  what  facts  call  into  play  rules  of  law  which  are  favor- 
able to  his  client;  what  facts  he  must  explain,  and  of  what  facts 
he  must  fight  shy.  The  more  able  the  attorneys  in  any  case,  the 
contention  is  less  what  is  the  law,  and  more  what  principles  are 
applicable  to  the  case  in  hand,  and  particularly  is  this  so  when 
the  question  is  a  new  one;  that  is  to  say,  when  facts  arise  upon 
which  the  courts  of  last  resort  have  not  passed,  and  some  question 
is  to  be  solved  by  the  application  of  general  legal  principles,  and 
not  by  following  the  lead  of  some  judge  who  has  already  worked 
out  the  proposition. 

If  a  lawyer  has  the  happy  faculty  of  being  able  to  determine 
what  are  the  determinative  facts,  the  distinguishing  features  of  his 
case,  then  the  question  of  finding  out  what  is  the  law  upon  those 
facts  is  usually  a  matter  of  industry,  diligence  and  accessibility 
to  books.  Sometimes,  however,  he  is  called  upon  to  advise  how 
certain  results  may  be  legally  accomplished,  or  what  may  be  done 
legally  in  a  certain  line  or  direction,  and  he  finds  that  the  question 
presented  to  him  has  not  been  decided  by  the  courts,  or  that  the 
decisions  are  not  harmonious,  that  industry  will  not  bring  the  solu- 
tion of  his  enigma,  and  that  he  has  nothing  to  rely  on  except  his 
judgment  and  such  ability  as  he  may  possess  to  select  and  apply 
the  correct  and  controlling  principles,  and  such  principles  as  will 
be  accepted  and  adopted  by  the  courts  which  have  the  last  and  con- 
trolling guess  and  say  on  such  matters. 

A  question  of  this  kind  has  arisen  since  the  adoption  of  our 
Spanish  war  revenue  laws  in  the  organization  of  corporations 
which  desire  to  issue  their  stock  fully  paid  in  the  purchase  of  prop- 
erty, especially  of  mining  property.  Must  the  deed  of  conveyance 
bear  revenue  stamps  to  correspond  with  the  face  value  of  the  stock 
which  is  to  be  fully  paid  in  the  purchase  of  the  property,  or  what 
can  be  safely  done  ?  Where  one  purpose  of  organizing  a  company 
is  that  persons  may  deal  in  and  buy  and  sell'  its  corporate  stock,  it 
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is  frequently  desirable  to  have  a  large  capitalization,  $1,000,000 
not  being  unusual.  If  the  property  deeded  is  to  contain  stamps  to 
correspond  to  a  valuation  of  $1,000,000  that  would  mean  $1,000, 
or  under  the  amendment  which  took  effect  July  1,  $600,  which  is 
quite  an  item.  And  how  can  a  corporation  claim,  with  any  show  of 
legal  success,  that  its  realty  is  worth  $1,000,000  under  the  State 
law  under  which  its  stock  is  issued  fully  paid,  and  only  a  few 
thousand  dollars  for  purposes  of  taxation  under  the  federal  law. 

Some  attorneys  have  deemed  that  this  difficulty  might  be  ob- 
viated by  giving  an  option,  which  is  not  taxable,  on  the  property, 
and  then  issuing  the  stock  fully  paid  in  purchase,  not  of  the  prop- 
erty which  is  taxable,  but  of  the  option,  and  in  a  good  many  quar- 
ters this  seems  quite  popular.  We  believe  that  this  conclusion  is 
not  only  wrong,  but  that  the  plan  is  fraught  with  danger.  Of 
course  the  whole  purpose  is  to  issue  the  stock  in  such  manner  that 
its  holders  will  have  a  perfect  title,  that  each  share  of  stock  will 
be  as  valid  as  every  other  share,  and  that  it  will  be  fully  paid,  so 
that  no  holder  or  purchaser  will  be  liable  for  corporate  debts,  and, 
the  question  is  how  can  this  be  done  most  cheaply,  but  with  perfect 
safety. 

If  a  traveler  should  find  himself  lost,  he  would  first  stand  still 
and  take  his  bearings,  and  note  the  points  of  the  compass  and  get 
his  directions ;  he  would  also  note  all  landmarks ;  for  instance,  he 
would  remark  all  natural  objects  which  might  serve  to  guide  him; 
if  on  the  plains,  he  would  remember  that  old  buffalo  trails  converge 
going  in  the  direction  of  water,  and  if  in  the  forest,  he  would  ob- 
serve that  the  bark  of  trees  is  of  a  lighter  color  on  the  sunny  side. 

Let  us  first  take  our  legal  bearings.  We  look  at  the  minutes 
of  the  organization  meeting  of  a  company  having  1,000,000  shares 
at  one  dollar  each.  We  there  read  that  John  Brown  informed  the 
meeting  that  he  held  an  option  from  Bill  Smith  on  a  mining  claim, 
and  if  the  company  would  issue  and  sell  to  him  its  capital  stock 
fully  paid  he  would  sell  to  the  company  his  option,  and  would  pro- 
cure the  execution  of  a  deed  for  the  property  from  Smith  directly 
to  the  company.     We  then  read  that  the  proposition  was  accepted, 
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that  Brown  then  delivered  Smith's  deed  duly  executed,  and  that 
the  stock  was  issued  fully  paid  to  Brown  or  his  order. 

We  then  go  to  the  office  of  the  clerk  and  recorder,  and  find 
the  record  of  this  deed,  and  notice  that  it  bears  $50  in  revenue 
stamps,  which  corresponds  to  an  actual  value  of  $50,000  for  the 
property;  from  this  we  observe  that  the  company  gave  to  Bro\vn 
$50,000  for  the  property  and  $950,000  for  the  option,  and  we  are 
astounded  to  discover  that  the  company  paid  for  the  option  nine- 
teen times  the  value  of  the  property.  We  then  commence  to  in- 
vestigate, and  learn  that  the  promoters,  having  a  property  of  an 
actual  present  value  of  $50,000,  desiring  to  put  it  into  a  corpora- 
tion of  $1,000,000  capital,  consulted  an  attorney  how  this  could 
be  accomplished  without  putting  $1,000  in  revenue  stamps  on  the 
deed,  and  he  advised  that  it  could  be  done  by  use  of  the  "fiction'' 
of  an  option,  and  that  this  was  done;  and  that  all  parties  thor- 
oughly understood  it,  and  that  it  was  done  in  order  to  comply  with 
the  revenue  laws.  We  wonder  whether,  as  a  matter  of  fact,  it 
could  be  said  that  the  corporate  minutes  have  not  really  been  made 
to  state  an  untruth  for  the  purpose  of  attempting  to  evade  the 
law. 

This  brings  us  to  a  consideration  of  the  law  governing  the 
issuance  of  corporate  stock  full  paid  in  purchase  of  property.  The 
true  purpose  of  a  corporation  is  to  furnish  a  means  by  which  a 
given  amount  of  money  may  be  invested  in  a  given  enterprise  with- 
out rendering  the  investors  individually  liable  for  any  further 
amount.  In  America  the  corporation  lives,  moves  and  has  its 
being  solely  by  virtue  of  statutory  law,  but  that  law  is  constantly 
being  developed,  construed,  expanded  and  applied  to  new  condi- 
tions. It  became  necessary  to  adopt  some  method  for  representing 
the  total  amount  of  money  invested,  and  the  proportion  contributed 
by  each  person.  This  was  done  by  issuing  stock  aggregating  the 
total  amount  contributed,  and  dividing  to  each  contributor  his 
proportionate  share.  Experience  soon  showed  that  nearly  every 
corporation  had  to  expend  a  large  part  of  its  money  in  procuring 
property  to  deal  in,  and  in  payment  of  services  rendered,  hence 
laws  were  passed  that  stock  full  paid  might  in  the  first  instance 
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be  issued  for  necessary  property  or  services  to  the  amount  of  the 
value  thereof.  Experience  soon  proved  that  the  market  value  of 
this  stock  was  rarely  the  same  as  its  actual  value,  and  dealing  in 
stocks  became  a  distinct  independent  business  of  itself.  Then  be- 
gan the  rapid  development  of  the  law  regarding  corporate  stocks. 
Two  classes  of  persons  were  found  to  be  interested  in  the  manner 
in  which  the  stock  was  issued:  (1)  the  purchaser,  and  (2)  the 
creditor  of  the  corporation.  The  desire  to  make  money  in  stocks 
has  caused  the  flotation  of  thousands  of  corporations  where  the 
whole  of  the  capital  stock  was  issued  in  purchase  of  property  fully 
paid  and  non-assessable,  and  every  day  cases  arise  where  the  value 
of  the  property  bought  was  altogether  out  of  proportion  to  the 
face  value  of  the  stock  paid  for  it. 

With  regard  to  the  purchasers  of  the  original  issue,  who  had 
knowledge  of  the  manner  in  which  the  company  was  organized, 
and  who  had  acted  in  good  faith  as  between  themselves,  it  was  at 
once  apparent  that  even  if  the  law  had  not  been  complied  with,  all 
were  in  pari  delicto,  no  one  was  injured  or  deceived,  and  none 
could  complain.  Nor  did  it  take  long  to  establish  the  rule  that 
subsequent  purchasers  bought  cvrn  onere,  and  hence  they  could 
not  complain.  But  with  regard  to  corporate  creditors  a  totally 
different  proposition  was  presented,  and  the  decisions  have  varied 
from  one  extreme  to  the  other,  some  courts  contending  for  the 
strictest  proof  that  unless  full  actual  value  as  found  by  the  court 
had  been  received,  then  the  stockholder  was  liable  for  the  differ- 
ence ;  while  other  courts  held  that  so  long  as  the  parties  had  acted 
in  good  faith  among  themselves  in  the  manner  in  which  they  had 
distributed  the  stock  in  the  first  instance,  no  one  who  thereafter 
dealt  with  the  company  had  any  cause  of  complaint,  since  the  crea- 
tion of  his  debt  had  nothing  whatever  to  do  with,  and  was  entirely 
independent  of,  the  manner  in  which  the  stock  was  issued,  and  if 
any  harm  had  been  done,  the  wrong  existed  before  he  ever  dealt 
with  the  company,  and  did  not  affect  him.  This  view  has  had  able 
advocates. 

The  true  rule  lies  at  neither  extreme.  No  one  would  contend 
for  an  instant  that  a  man  has  a  right  to  gain  credit  by  misrepre- 
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senting  the  value  of  his  property,  or  by  misrepresenting  what  it 
cost  him ;  no  more  is  it  right  for  a  corporation  to  do  so.  The  true 
rule  is  that  so  long  as  directors  act  honestly,  and  use  their  best 
judgment  in  the  purchase  of  property  with  stock,  the  law  has  been 
fully  complied  with.  They  may  make  honest  mistakes,  and  give 
much  more  for  property  than  it  is  actually  worth;  but  that  is  no 
reason  that  their  company  or  its  stockholders  should  suffer,  except 
in  the  loss  sustained.  If  any  person  makes  a  bad  bargain,  or  uses 
bad  judgment,  he  must  abide  by  the  consequences;  but  he  is  not 
thereT:)y  made  additionally  liable  to  his  creditors,  or  is  his  liability 
altered,  or  is  he  guilty  of  any  fraud  or  wrong;  so  with  corpora- 
tions in  the  issuance  of  their  stock.  Our  own  Supreme  Court  has 
laid  down  this  rule:  "The  transaction  cannot  be  impeached  for 
errors  of  judgment  on  the  part  of  the  officers  of  the  company  as 
to  the  value  of  the  services  or  property.  Good  faith  and  the  exer- 
cise of  an  honest  judgment  meet  the  requirements  of  the  law." 

The  question  whether  the  directors  acted  in  good  faith  is  one 
of  fact  to  be  submitted  to  the  jury  under  the  usual  rules  of  evi- 
dence. The  valuation  paid  in  stock  may  be  so  extravagant  as  com- 
pared with  the  market  price,  or  price  for  which  the  property  has 
lately  been  sold,  as  to  effectually  negatiye  the  presumption  of  good 
faith.  And  I  should  say  that  the  fact  that  a  property  is  capitalized 
considerably  above  the  price  actually  paid  for  it  is  not  ordinarily 
a  suspicious  circumstance.  The  Federal  statute  calls  for  the  pay- 
ment of  taxes  based  upon  actual  value,  that  is,  the  market  value 
as  opposed  to  the  value  as  fixed  by  the  judgment  of  any  particular 
person  or  persons;  and  upon  that  basis  the  revenue  stamps  are 
affixed;  but  the  basis  upon  which  stock  is  issued  in  payment  of 
property  is  totally  different.  An  individual,  and  a  board  of  indi- 
viduals, from  his  or  its  knowledge  of  a  mining  claim,  its  location, 
formation,  etc.,  may  honestly  believe  that  it  is  worth  many  times 
its  market  value,  and  exploration,  may  be  more,  may  be  less,  may 
prove  such  to  be  the  fact.  Perhaps  in  the  majority  of  instances 
properties  are  purchased  and  stocked  because  somebody  believes 
that  they  are  worth  more  than  their  market  value.  So  it  is  evident 
that  while  this  question  has  arisen  since  the  passage  of  the  present 
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revenue  laws,  yet  it  does  not  grow  out  of  them  and  has  nothing  to 
do  with  them.  But  in  connection  with  this  "fiction  of.  an  option" 
which  is  80  popular  just  now,  I  would  suggest  that  if  I  were  a 
juror,  and  I  found  that  a  board  of  directors  had  paid  for  an  option 
many  times  the  value  at  which  could  be  purchased  the  property 
on  which  the  option  was  held,  it  would  create  in  my  mind  a  strong 
belief  that  the  directors  well  knew  that  the  property  purchased  was 
not  worth  the  stock  paid ;  and  this  belief  would  be  much  strength- 
ened if  I  further  found  that  this  was  done  purposely,  and  under 
legal  advice,  so  as  to  evade  the  payment  of  revenue. 
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ALEXANDER  HAMILTON. 

I  had  hoped,  when  I  accepted  the  highly  esteemed  invitation 
to  address  this  distinguished  gathering  of  gentlemen  and  lawyers, 
to  be  able  to  trace  with  you  the  career  of  the  soldier,  lawyer,  states- 
man and  philosopher  who  has,  in  my  humble  opinion,  exercised  a 
great  and  wide  influence  upon  the  Constitution,  constitutional  law 
and  the  destiny  of  the  American  Republic,  in  such  a  manner  as 
to  merit  in  some  slight  d^ree  your  approval. 

The  busy  life  of  the  ordinary  lawyer  is  inauspicious  for  such 
a  task ;  and  while  I  shall  offer  no  apology,  because  it  ought  not  to 
be  received  if  offered,  I  am  frank  to  say  that  this  address  has  not 
received  the  attention  which  courtesy  to  you  demands  or  the  mag- 
nitude of  the  subject-matter  merits. 

We  are  dealing  with  the  commencement  of  constitutional  his- 
tory ;  with  the  very  beginnings  of  free,  popular,  sovereign  govern- 
ment. We  start  with  the  very  dawn  of  the  morning  of  republican 
institutions,  the  morning  of  our  government,  and  the  morning  of 
American  statesmanship.  Go  back  with  me  to  the  commencement 
of  the  American  Revolution.  Alexander  Hamilton,  the  waif  of 
the  West  Indies,  was  there.  He  had  already  appeared  upon  the 
political  horizon,  and  had  been  a  prominent  factor  in  stimulating 
the  public  mind  to  the  resistance  of  further  British  aggression. 
This  youth  of  18  years  was  already  leading  the  American  people, 
already  preparing  American  society  for  an  independent  govern- 
ment.   He  espoused  the  cause  of  the  American  people,  he  enlisted 
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his  services  in  support  of  his  adopted  country,  and  became  *'the 
principal  and  confidential  aide"  of  Washington.  Entrusted  hy 
his  chief  with  the  execution  of  the  most  momentous  and  delicate 
plans  incident  to  the  maneuvers  of  the  Revolutionary  army,  he 
acquitted  himself  with  distinguished  honor.  Yorktown  found 
him  leading  the  forlorn  hope  to  a  brilliant  victory.  The  Revolu- 
tion marked  him  as  one  of  its  most  intrepid,  valiant  and  illus- 
trious leaders. 

With  the  close  of  the  Revolution  came  actual  independence ; 
and  independence  presented  a  question  of  government,  an  immi- 
nent,  important  and  far-reaching  question — the  possibility  of  a 
national  government;  a  free,  popular,  constitutional  government. 
The  idea  of  a  constitutional  government  was  fascinating,  unique ; 
the  product  of  creative  genius,  of  constructive  statesmanship. 
Hamilton  alone,  at  22  years  of  age,  was  thinking  "continen tally." 

Before  the  close  of  the  Revolution  the  Confederation  had 
demonstrated  its  inadequacy,  its  lack  of  authority,  and  its  inabil- 
ity to  accomplish  the  ends  of  government.  Hamilton  divined  the 
results  of  its  continuation,  and  foresaw  the  chaos  into  which  it 
must  ultimately  plunge.  In  1779  he  recommended  to  the  Con- 
federation a  plan  of  a  national  bank  as  a  restorative  of  public 
credit.  In  1780,  in  his  letter  to  Duane,  he  imfolded  a  plan  of 
government,  comprehensive,  novel,  but  competent  to  the  ends 
sought.  He  recommended  that  the  advantages  of  a  monarchy  and 
a  republic  should  be  blended,  in  a  Written  constitution;  that  the 
Congress  should  be  vested  with  powers  adequate  to  the  public  ex- 
igencies, by  a  convention  of  all  the  States  possessing  power  to  con- 
clude finally  upon  a  general  confederation;  that  Congress  should 
be  given  complete  sovereignty  in  all  matters  relating  to  war,  peace, 
finance,  foreign  affairs,  equipment  of  fleets,  regulation  of  trade, 
prohibition  of  exports  and  imports,  imposition  of  duties,  granting 
of  bounties,  institution  of  courts  of  admiralty,  coining  of  money, 
establishment  of  banks,  control  of  foreign  affairs,  including  alli- 
ances offensive  and  defensive,  and  treaties  of  commerce.  "When 
the  Confederation  comes  to  be  framed,"  he  said,  "it  ought  to  pro- 
vide for  this  by  a  fundamental  law." 
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This  master  mind,  at  that  early  age,  evolved  and  launched 
upon  the  troubled  political  sea  a  new,  novel  and  potential  idea  of 
republican  government — a  government  in  specified  matters,  vesting 
sovereignty  in  a  federal  head  and  acting  directly  upon  the  people 
of  the  several  States,  leaving  the  States  vested  with  sovereign  pow- 
ers in  all  matters  relating  to  their  respective  internal  affairs.  This 
idea  of  government, — crude,  perhaps,  if  examined  in  the  light  of 
modem  experience,  was  the  product  of  Hamilton.  This  idea  was 
original  with  him.  It  marked  the  commencement  of  an  era  of 
constitutional  history ;  it  ultimately  found  harbor  in  the  Constitu- 
tion of  the  United  States. 

Upon  the  close  of  the  Revolution  the  cohesive  influence  of 
that  struggle  ceased  to  operate  as  a  check  upon  the  disintegrating 
forces  which  gathered  strength  from  the  diversified  and  conflict- 
ing interests  of  the  various  States,  and  the  national  government 
became  practically  destitute  of  all  semblance  of  national  authority. 
The  Congress  was  powerless  to  enforce  its  action.  It  could  solicit 
from,  and  recommend  to,  the  States,  but  could  not  compel  obedi- 
ence to  its  most  insignificant  mandate. 

Political  union  ceased  to  exist  among  the  States.  The  public 
credit  had  faded  away.  Bankruptcy,  state  and  national,  spread 
its  enervating  pall  over  the  hopes,  the  energies  and  the  aspirations 
of  a  free  and  independent  people,  whose  jealousies  and  suspicions 
were  seemingly  rendering  the  union  of  the  States  impossible. 

Hamilton's  idea  of  a  union  of  the  States,  bound  together  by 
the  ties  and  guaranties  of  a  written  constitution  vesting  in  a  fed- 
eral head  all  the  necessary  powers  of  a  sovereign  government, 
cleared  and  crystallized  with  the  years. 

Struggling,  in  Congress  and  out  of  Congress,  to  sustain  and 
support  the  rapidly  declining  power  of  the  Confederacy;  recog- 
nizing that  the  existing  shadow  of  government  must  soon  disap- 
pear in  the  confusion  of  anarchy,  Hamilton  directed  his  energy, 
his  genius,  his  patriotism,  and  his  very  life  itself  to  the  creation 
of  a  government  adequate  to  the  exigencies  of  the  Union. 

The  people  were  jealous  of  national  authority,  suspicious 
that  the  sovereignty  of  the  States  would  be  subordinated  and  their 


Digitized  by  LjOOQ IC 


J 


110  ALEXANDER    HAMILTON. 

liberties  lost.  The  public  mind  was  unready  for  governmental 
innovations. 

The  years  dragged  on,  Xo  opportunities  to  institute  proceed- 
ings for  the  formation  of  a  competent  national  government  pre- 
sented themselves.  The  opportunity  must  be  created ;  the  proceed- 
ings must  be  instituted ;  the  time  arrived  when  a  government  must 
be  formed. 

Foiled  in  every  attempt  to  induce  the  calling  of  a  convention 
of  the  States  to  formulate  a  plan  of  national  government,  burdened 
with  the  cares  of  a  rapidly  increasing  practice,  he  continued,  with 
pen  and  with  the  magic  of  masterly  oratory,  to  appeal  to  the  pa- 
triotism of  the  people,  illuminating  the  necessities  of  a  federal 
union  and  the  defects  of  the  Confederation. 

Out  of  the  commercial  rivalry  of  the  States,  Hamilton  finally 
drew  the  opportunity  to  submit  his  proposition  for  the  creation 
of  a  national  government  to  the  Consideration  and  action  of  the 
people.  Virginia  called  a  convention  of  all  the  States,  to  meet 
at  Annapolis  in  September,  1786,  to  consider  a  uniform  system 
of  taxation  in  commercial  intercourse.  Hamilton  made  this  con- 
vention the  opportunity  to  initiate  proceedings  to  form  a  consti- 
tutional government.  lie  drew  the  address  of  the  Convention  to 
the  States,  urging  the  Constitutional  Convention  of  1787.  Hamil- 
ton diverted  the  Annapolis  Convention  from  its  original  purpose, 
changed  the  course  and  current  of  American  thought,  and  called 
a  halt  in  the  declension  of  the  federal  idea. 

New  York  was  the  hot-bed  of  State  sovereignty;  it  was  the 
key  to  the  new  situation.  Violently  opposed  to  any  change  in  the 
affairs  of  the  Confederacy  or  its  powers,  it  was  the  principal 
stumbling  block  in  the  way  of  an  effective  union,  because  of  its 
geographical  situation.  Hamilton  influenced  the  Legislature  of 
his  State  to  send  delegates,  of  whom  he  was  one,  to  the  Constitu- 
tional convention.  This  convention  was  the  result  of  Hamilton's 
effort;  his  resistless  energy  had  made  possible  an  American  con- 
stitutional empire. 

He  laid  before  that  convention  his  draft  of  a  constitution 
complete  in  itself,  capable  of  being  put  into  immediate  and  suc- 
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cessf ul  operation,  and  not  essentially  different  from  the  constitu- 
tion finally  adopted  by  the  convention.  He  presented  this  plan 
in  connection  with  the  single  speech  which  he  made  before  the 
convention.  That  convention  marked  a  new  era  in  national  gov- 
ernment ;  an  innovation,  startling  in  its  scope  and  character,  was 
about  to  be  introduced:  two  sovereignties,  acting  directly  upon 
the  same  individual,  at  the  same  time;  but  the  sphere  of  action 
of  each,  exclusive  of  the  other,  were  to  exist  together.  The  idea 
was  Hamilton's,  It  was  novel;  it  was  a  radical  departure  from 
established  precedent,  without  model,  sanctioned  by  no  test  in 
recorded  history ;  an  invasion  of  the  field  of  experiment,  the  prod- 
uct of  inventive  statesmanship: 

The  convention  concluded  its  labors  and  submitted  the  Con- 
stitution to  the  people  for  adoption.  The  vast  majority  of  the 
people  were  hostile  to  the  Constitution.  New  York  was  bitterly 
and  ovenvhelmingly  opposed  to  it.  Her  territory  lay  between  the 
Northern  and  Southern  States,  a  complete  barrier  to  a  successful 
union.  She  was  absolutely  essential  to  the  proposed  experiment. 
Her  refusal  to  approve  the  Constitution  portended  disaster  and 
the  ultimate  defeat  of  any  successful  national  government. 

Hamilton  was  the  leader  of  the  Federalists.  He  believed  in 
a  strong,  centralized,  representative  government;  "a  government 
of  laws,  not  of  men;"  a  government  whose  officers  were  to  be 
elected  by  the  people  and  answerable  to  the  people ;  a  government 
strong  enough  to  accomplish  the  objects  of  its  creation;  a  govern- 
ment of  checks  and  balances,  consisting  of  executive,  legislative 
and  judicial  branches,  independent  and  co-ordinate. 

A  scheme  which  embodied  all  the  essential  elements  of  his 
ideal  was  before  the  people,  for  consideration  and  adoption. 

Hamilton  was  31  years  of  age,  the  foremost  lawyer  of  the 
New  York  bar,  a  writer  of  international  reputation,  the  author 
of  a  national  banking  plan,  an  authority  on  international  law,  a 
disputant  who  had  never  left  the  arena  of  debate  vanquished,  a 
speaker  who  possessed  the  highest  attributes  of  oratorical  power, 
the  inventor  of  a  new  plan  of  government.  No  man  of  the  era 
measured  up  to  him  in  intellectual  strength  and  inventive  genius. 
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His  range  of  knowledge  of  the  science  of  government  was  as  wide 
as  recorded  history.  His  knowledge  of  the  law  as  limitless  as  the 
far-reaching,  fundamental  principles  of  the  common  law. 

Thus  equipped,  he  assumed,  gladly  and  unhesitatingly,  the 
burden  of  carrying  the  Constitution  to  the  approving  judgment 
and  affections  of  the  people.  Great,  able  and  patriotic  men  hon- 
estly differed  upon  the  proposition  submitted.  The  opposition  re- 
ferred the  question  to  the  arena  of  public  debate,  violently  at- 
tacking the  Constitution,  both  from  the  platform  and  through  the 
public  press.  Hamilton  joined  issue  upon  the  question  of  the 
hour,  and  began  the  publication  of  a  series  of  essays  in  the  public 
prints,  known  as  The  Federalist,  most  of  which  flowed  from  his 
pen.  In  this  field  HaKtilton  was  absolutely  without  a  rival.  Burr 
said  that  "any  one  who  put  himself  on  paper  with  Hamilton  was 
lost."  No  man  then  living  could  enter  the  forum  of  public  debate 
with  Hamilton,  with  hope  of  success.  He  was  alert  and  per- 
suasive, his  reasoning  as  clear  and  direct  as  an  unrefracted  ray  of 
sunlight.  Of  all  the  essays,  pamphlets  and  dissertations  by  which 
it  was  sought  to  influence  the  public  mind  upon  the  question  of  the 
adoption  of  the  Constitution,  the  Federalist  alone  remains  to  guide 
and  direct  the  investigation  of  constitutional  law.  It  is  the  com- 
plement of  the  constitution  itself. 

Without  precedent  to  guide,  with  no  such  science  as  the  law 
of  a  written  Constitution  in  existence,  but  with  a  living,  vitalizing 
idea  that  the  proposed  Constitution  afforded  the  possibility, — ^nay, 
more,  the  probability,  under  proper  construction,  of  achieving  a 
representative  government  strong  enough  to  accomplish  the  ends 
sought,  Hamilton,  snatching  moments  from  his  busy  and  burdened 
life,  entered  upon  the  most  elaborate,  forceful,  pro-found,  eloquent 
and  convincing  argument  in  support  of  the  Constitution  that  ever 
graced  the  literature  of  any  subject. 

With  a  pen  of  light,  refulgent  in  the  gloom  of  the  hour,  with 
a  logic  as  resistless  as  the  waves  of  ocean,  Hamilton  elucidated 
the  provisions  of  that  instrument, — the  most  profound,  the  most 
important,  the  most  potential  ever  conceived  by  human  mind; 
demonstrated  its  applicability  to  American  conditions  and  its  con- 
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servation  of  the  utmost  liberty  and  freedom  to  the  citizen,  and 
the  largest  possible  autonomy  and  sovereignty  to  the  States  con- 
sistent with  an  indissoluble  imion, .  supreme  and  sovereign  in  its 
own  sphere. 

The  Federalist  was  unanswered  and  unanswerable^  and  re- 
mains to-day  the  most  complete,  profound  and  erudite  treatise  on 
the  Constitution  and  constitutional  government  in  existence. 

The  Federalist  was  Hamilton's;  its  sole  aim  and  purpose 
was  the  adoption  of  the  Constitution.  It  was  the  most  powerful 
of  all  the  influences  which  were  united  in  that  behalf.  It  served 
its  purpose  when  the  Constitution  was  adopted ;  but  its  influence 
will  continue  so  long  as  constitutions  are  formed  or  may  exist; 
and  when  our  Constitution  shall  have  perished — ^which  God  forbid 
— The  Federalist  and  the  works  of  Hamilton  will  still  remain, 
revealing  the  principles  from  which  it  sprung,  and  disclosing  the 
errors  by  which  it  fell. 

When  the  future  historian,  far  removed  from  the  scene,  un- 
influenced by  political  bias  or  partisanship,  shall  come  to  write  the 
history  of  the  beginnings  of  constitutional  government,  the  works 
of  Hamilton  will  flash  forth  from  the  receding,  waning  light  of 
the  Revolution,  a  guide  and  a  beacon  to  his  goal.  There  he  will 
find  the  beginnings  of  constitutional  history,  and  the  history  itself, 
for  the  period  in  which  Hamilton  lived. 

The  Federalist  was  completed;  the  New  York  Convention 
commenced  its  labors.  Hamilton,  leading  18  members,  found 
himself  opposed  by  46  members,  under  the  leadership  of  the  ablest 
and  most  influential  men  New  York  could  furnish.  Union  of 
the  American  States  was  the  stake ;  constitutional  government  was 
in  the  balance.  New  York  must  ratify,  or  the  hope  of  constitu- 
tional empire  be  abandoned. 

With  a  zeal  that  knew  no  limitations,  wilfh  the  intensest  pa- 
triotism, forgetful  of  cost  and  anibition,  yet  self-possessed,  resolute 
and  undaunted,  Hamilton  entered  the  unequal  battle.  Day  after 
day,  week  after  week,  he  bore  the  burden  of  the  debate.  He  ran- 
sacked the  entire  range  of  history,  and  from  it  the  arguments  were 
summoned  to  sustain  his  contention  in  favor  of  a  union,  indis- 
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soluble  and  competent  to  the  ends  of  government  The  arguments 
of  the  Federalist  were  reinforced  by  the  burning  fervor,  the  divine 
action,  the  spirit  of  intense  enthusiasm,  of  the  brilliant  orator; 
arguments  unanswerable,  convincing,  and  well-nigh  irresistible. 

Still  routed  and  overwhelmed  in  every  encounter,  Clinton  and 
Smith,  leaders  of  the  opposition,  held  their  forces  together  for 
days  and  days,  after  nine  States  had  adopted  the  Constitution, 
and  finally  offered  conditional  ratification.  A  crisis  in  the  history 
of  civilization  and  human  government  was  at  hand.  The  oppor- 
tunity for  that  final,  impassioned  yet  patriotic  appeal  for  uncon- 
ditional acceptance  was  offered.  The  flood-gates  of  that  great 
heart  were  opened.  Every  chord  of  human  impulse  was  touched ; 
every  appeal  to  patriotic  action  that  the  inspiration  of  that  most 
important  hour  could  suggest  was  made,  until  the  great,  living 
idea  of  centralized  nationality,  of  which  Hamilton  was  the  author 
and  the  incarnation,  sank  down  deep  into  the  very  soul  of  Melanc- 
thon  Smith,  the  leader  of  the  opposition,  silencing  his  argument, 
convincing  his  judgment,  and  inciting  his  patriotism  to  the  sup- 
port of  the  Constitution.  Victory  was  wrested  from  defeat  by  the 
on-rushing,  irresistible  force  ()f  j)ure  reason  and  fervent,  impas- 
sioned oratorical  effort.  New  York  adopted  the  Constitution ;  the 
Union  was  a  possibility.  The  genius  and  patriotism  of  the  man 
who  had  made  it  possible  were  still  potential  for  good. 

Measured  by  results,  this  accomplishment  is  the  most  won- 
derful and  complete  that  history  records  or  tradition  treasures. 

Upon  the  organization  of  the  government,  Hamilton  became 
the  Secretary  of  the  Treasury,  at  the  earnest  solicitation  of  Wash- 
ington; and  upon  him  devolved  the  burden  of  constructing  and 
organizing  a  government  based  upon  the  Constitution,  adequate 
to  accomplish  the  "union  of  the  States  in  empire." 

A  written  framework  of  government  had  been  wrested  from 
a  reluctant  and  unwilling  people.  The  time  was  inauspicious  for 
a  speedy  and  patriotic  support  of  the  new  regime.  This  govern- 
mental experiment  and  the  safety  of  American  independence  de- 
manded the  guidance  and  leadership  of  the  master  mind  of  an 
architect  of  empire.     The  public  debt.   State  and  Confederate, 
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must  be  redeemed ;  public  credit  must  be  created ;  foreign  compli- 
cations must  be  avoided;  the  government  must  be  builded  upon 
the  Constitution,  and  the  Constitution  itself  must  be  founded  and 
established  in  the  affections  of  the  people.  The  governmental 
organism  must  be  infused  with  life. 

Hamilton  immediately  organized  the  Treasury  Department, 
upon  a  plan  so  comprehensive  and  so  practical  that  it  remains  to- 
day as  the  treasury  system  of  the  United  States.  His  famous  re- 
port to  Congress  on  the  public  credit  was  the  basis  upon  which  was 
builded  the  financial  system  of  the  country,  a  system  which  has 
placed  the  United  States  in  the  van  of  the  sovereign  nations  of  the 
earth,  and  sustains  her  as  the  creditor  nation  of  the  world.  As 
a  part  of  that  system  he  pressed  through  Congress  and  into  the 
councils  of  the  Cabinet  his  plan  for  a  national  bank.  Here  he 
met  the  powerful  and  vigorous  opposition  of  Jefferson  and  Ran- 
dolph, and  also  the  influence  of  Madison,  then  a  member  of  Con- 
gress, Washington,  confronted  with  the  written  opinions  of  these 
leading  and  influential  men,  again,  as  always,  solicited  Hamilton's 
advice.  Here  again  Hamilton  rose  to  the  full  measure  of  the  de- 
mands of  the  occasion.  His  written  opinion  in  support  of  the  con- 
stitutionality of  the  national  bank  demonstrates  the  masterly  qual- 
ities of  his  intellect.  Opposed  by  many  of  the  most  powerful  men 
of  the  country,  both  within  and  outside  the  Cabinet,  the  basis  of 
his  comprehensive  system  of  national  finance  and  the  very  founda- 
tion of  his  proposed  superstructure  of  implied  powers,  the  olDJects 
of  the  most  intense  and  relentless  opposition,  Hamilton  realized 
that  the  safety  of  the  Constitution,  and  the  very  government  itself, 
were  involved  in  the  controversy. 

In  the  acceptance  of  his  plan  for  a  national  bank  by  the  ad- 
ministration, he  saw  the  adoption  of  the  doctrine  of  implied  powers 
in  constitutional  construction  and  the  realization  of  his  dream 
of  a  republican  empire.  The  vision  animated  and  inspired  him 
to  his  utmost  effort  to  sustain  the  act,  and,  in  the  short  interval 
of  a  night,  he  produced  an  opinion  in  support  of  the  constitutional 
power  of  Congress  to  incorporate  a  national  bank  ivhich  sounded 
the  entire  learning  of  the  day  and  laid  the  foundation  and  erected 
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the  superstructure  of  the  doctrine  of  implied  constitutional  pow- 
ers from  which  the  judicial  thought  of  a  century  has  not  de- 
parted,— an  opinion  which  became  the  inspiration  of  the  most  pro- 
found and  potential  judicial  opinion  that  graces  the  literature  of 
the  American  bench.  The  great  Chief  Justice  himself  declared, 
twenty-eight  years  afterwards,  when  the  famous  case  of  McCuUoch 
V.  Maryland  was  closed,  "that  there  was  nothing  in  the  whole  field 
of  argument  which  had  not  been  brought  forward  by  Hamilton,  in 
his  letter  to  Washington;"  and  this  was  spoken  soon  after  the 
close  of  the  profound  arguments  of  the  brilliant  Pinkney  and  the 
immortal  Webster,  in  that  case. 

By  that  opinion  Hamilton  removed  from  the  organic  law  the 
curtains  of  uncertainty,  and  disclosed  the  "sleeping  giant  of  the 
Constitution."  The  power  of  the  nation,  the  cohesive  force  of 
the  government,  and  the  supreme  sovereignty  of  the  United  States 
rest  upon  that  doctrine.  Nowhere  else  can  be  found  the  cement 
of  nationality.  And  yet,  he  found  the  doctrine  among  the  princi- 
ples of  the  common  law — ^principles  that  lie  beyond  the  realm  of 
constitutions,  deep  rooted  in  the  inalienable  rights  of  the  people, 
in  whom  reposes  ultimate  sovereignty.  His  opinion  removed  the 
question  of  the  constitutionality  of  the  national  bank  from  the 
domain  of  political  discussion,  and  the  bank,  upon  the  lapse  of 
the  first  charter,  was  reincorporated  by  his  political  opponents  as 
the  essential  means  of  supporting  and  sustaining  the  public  credit. 

It  has  been  said  that  both  at  the  bar  and  upon  the  bench 
there  are  two  kinds  of  reasoning :  one  that  silences,  the  other  that 
convinces.  No  matter  in  what  field  or  upon  what  subject  Hamil- 
ton's reasoning  was  exercised,  it  both  silenced  and  convinced; 
silenced,  not  by  indirection  and  confusion,  but  silenced  because 
it  convinced. 

His  report  to  Congress  on  manufactures  disclosed  a  new 
theory  of  economics,  and  was  the  foundation  and  the  substance  of 
the  American  doctrine  of  protection — a  doctrine  which  became,  and 
still  is,  the  fundamental  principle  of  a  great  political  party,  a 
principle  which  has  been  for  an  hundred  years  the  storm  center  of 
national  political  contests.     Time,  learning,  experience  and  the 
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investigation  of  modem  economists  have  added  nothing  new  to 
this  principle  of  economics,  nor  abated  its  popularity ;  a  principle 
purely  American  and  Hamiltonian,  and  upon  which,  his  political 
followers  maintain,  American  prosperity  rests. 

The  doctrine  of  neutrality,  which  has  been  the  chart  and  com- 
pass of  the  government  in  international  affairs,  since  it  first  set 
sail,  was  the  creation  of  Hamilton ;  and  in  supporting  and  main- 
taining it,  during  the  French  Revolution,  he  laid  before  the  world 
the  principles  which  became  the  basis  and  the  body  of  the  Monroe 
doctrine. 

The  range  of  this  man's  powers  was  so  wide,  the  fields  in 
which  he  exercised  them  were  so  various  and  so  different,  the  sub- 
jects which  he  explored,  grasped  and  explained  so  many  and  so 
diverse,  that  a  passing  address  of  this  character  can  at  best  only 
suggest  a  few  of  the  accomplishments  of  his  life,  and  their  influ- 
ence on  American  institutions. 

It  has  been  truly  said  that  "the  test  of  historical  greatness  is 
great  ability,  combined  with  great  opportunity,  greatly  employed.'' 
Hamilton  created  great  opportunities  themselves,  and  greatly  em- 
ployed them,  in  the  exercise  of  the  most  masterly  creative  genius 
of  time,  to  the  great  end  of  establishing  a  comprehensive,  sovereign 
government,  commensurate  with  the  demands  of  the  ends  sought 
and  the  requirements  of  a  free  and  liberty-loving  people. 

Charged  with  being  a  monarchist,  the  voice  of  history  and 
tradition  answers  that  he  hazarded  his  life  to  secure  independence ; 
he  was  Washington's  declared  principal  and  confidential  aide;" 
he  "held  the  pen  of  the  Revolution."  He  conceived  and  carried  to 
adoption  the  organic  law  under  which  we  live,  and  builded  the 
government  itself  in  the  affections  of  the  people,  and  evolved  from 
the  Constitution,  under  the  guidance  of  the  principles  of  the  com- 
mon law,  the  powers  which  have  supported  and  sustained  the  in- 
tegrity of  that  instrument  and  the  government — nay,  more:  the 
Union  itself. 

He  was  a  lawyer.  As  a  young  man  he  met,  upon  equal  terms, 
the  leaders  of  the  bar.  His  great  capacity  for  labor,  his  intellec- 
tual power,  and  his  grasp  of  the  principles  of  the  law,  made  him 


Digitized  by  LjOOQ IC 


118  ALEXANDER    HAMILTON.     . 

the  worthy  rival  of  the  greatest  lawyers  of  his  time.  In  this  field, 
as  in  every  other,  he  was  always  enlisted  on  the  side  of  public 
order,  in  support  of  the  government  and  the  preservation  uf  the 
freedom  and  liberties  of  the  people.  He  was  a  staunch  and  reso- 
lute defender  of  trial  by  jury.  In  his  celebrated  argument  in  sup- 
port of  a  motion  for  a  new  trial  in  People  vs,  Creswell,  he  con- 
tended for  the  principles  upon  which  has  been  builded  the  doctrine 
that  truth  may  be  justification  in  actions  for  libel,  and  the  doctrine 
that  the  law  and  the  fact  are  so  blended  in  such  cases  that  the  de- 
termination of  both  falls  within  the  province  of  the  jury. 

In  the  field  of  the  law  he  was  pre-eminent  and  original,  but 
ho  never  departed  from  the  fundamental  principles  upon  which 
society  rests,  and  to  which  the  rights  and  liberties  of  the  people  are 
anchored. 

In  the  public  mind,  Hamilton's  reputation  rests  upon  his 
accomplishments  as  a  financier,  as  the  creator  of  the  public  credit, 
as  the  originator  of  the  natioi^al  bank  and  teacher  of  the  American 
doctrine  of  economics.  Any  one  of  these  achievements  is  enough 
to  secure  him  immortal  renown.  But  above  and  beyond  these,  in 
the  Pantheon  of  Fame,  will  be  written  "Hamilton,  the  Creator  of 
the  Science  of  the  Law  of  Written  Constitutions ;  the  Architect  of 
the  American  States  in  Empire." 

Let  us  not  forget  the  fact  that  this  man  wrought  in  untried 
fields ;  that  he  was  a  pioneer  in  an  undiscovered  country,  seeking 
the  way  to  the  largest  individual  freedom ;  seeking  the  unpolluted 
sources  of  a  competent,  popular  government,  republican  in  form; 
"a  government  of  laws,  not  of  men."  To  us  the  task  seems  com- 
monplace. The  complex  form  of  government  adopted,  and  so 
successfully  tested,  seems  simple.  But  the  most  complete  legal 
and  historical  knowledge  was  required,  the  most  ingenious,  far- 
seeing,  inventive  statesmanship  was  demanded  and  exercised  in 
its  conception.  Constitutional  government  was  not  a  growth;  it 
was  then  the  invention  of  legal  genius. 

Not  that  the  Constitution  was  the  product  of  any  one  man, 
or  the  theory  of  any  one  body  of  men ;  not  that  some  constitution 
might  not,  at  that  time  or  some  other  time,  have  been  adopted; 
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but,  dealing  with  the  situation  as  we  find  it,  Ilamilton  was  pre-emi- 
nent among  the  grandest  galaxy  of  great,  learned  and  able  men 
that  ny  period  of  history  furnishes,  and  his  influence  upon  the 
science  of  constitutional  law  the  most  potent  of  all  men.  He  cre- 
ated the  science  itself.  Without  the  commanding  power  of  judi- 
cial position,  unsupported  by  judicial  precedent,  he  wrought  and 
spoke  by  the  authority  of  truth  and  reason  alone. 

To  the  American  lawyer  has  been  committed  the  sacred  trust 
of  preserving  this  Constitution.  He  is  the  commissioned  guide  of 
governmental  action.  Upon  no  body  of  men  has  been  imposed 
greater  responsibilities,  greater  duties,  more  potent  authority,  than 
upon  the  lawyers  of  America.  So  long  as  American  lawyers  exer- 
cise their  efforts  to  sustain  and  support  the  Constitution,  cutting 
free  from  the  entanglements  and  allurements  of  ambition,  guided 
by  the  dictates  of  patriotic  judgment  and  not  led  by  the  seductive 
influences  of  politics  and  partisan  zeal ;  so  long  as  they  follow  in 
the  footsteps  of  the  illustrious  men  who  conceived  and  builded  a 
government  founded  in  law,  the  Constitution  will  live.  But  the 
tendency  is  evil;  the  atmosphere  is  laden  with  the  resounding 
wail  of  discontent. 

Lawyers!  in  your  ranks  and  among  those  claiming  to  be 
your  leaders  are  to  be  found  the  worst  and  the  most  contemptible 
demagogues  of  the  era;  worst,  because  they  speak  in  the  guise 
of  ministers  of  justice,  and  with  the  apparent  sanction  of  our  highj 
honorable  and  ancient  profession ;  contemptible,  because  they  vio- 
late their  oaths  of  office  and  besmirch  the  robes  of  justice.  These 
men, — self-seeking  men,  parasites  upon  the  face  of  social  order, 
preaching  sectionalism,  discontent,  and  indirectly  the  subversion 
of  the  fundamental  principles  of  the  Constitution,  and  the  de- 
struction of  the  inalienable  right  of  every  individual  in  society  to 
exercise  to  its  utmost  his  capacity  to  excel,  to  acquire  and  to  enjoy, 
upon  an  equal  footing  with  his  countrymen, — are  weakening  the 
fabric  of  our  government.  They  are  the  ministers  of  demoraliza- 
tion. They  are  the  sowers  of  the  discontent  now  so  prevalent. 
To  them  is  attributable  the  fiction  which  is  stinging  the  multitudes 
of  labor  into  the  frenzy  of  despair.     God  forbid  that  out  of  this 
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profession,  sworn  to  sustain  and  support  the  organic  law,  entrusted 
with  the  keeping  of  the  sacred  rights  of  the  people,  should  longer 
be  thrown  the  firebrands  of  disorder  and  destruction. 

Judges !  You  high  priests  of  the  bench.  Out  of  your  ranks 
comes,  too  frequently,  the  encouragement  which  incites  in  the  dis- 
contented a  contempt  for  law  and  our  institutions.  Justice  is 
blind,  but  from  the  eyes  of  the  ministers  of  the  bench  the  blind 
sometimes  falls,  and  across  the  perspective  of  ambition  float  the 
incentives  to  unsubstantial  distinction  and  distinguishment  which 
have  already  merged  precedent  in  a  vast  mass  of  inconsistent,  in- 
congruous and  contradictory  judicial  decisions,  until  the  great 
leading  principles  of  the  common  law  have  been  lost  sight  of,  and 
the  moorings  of  constitutional  law  disturbed  The  teachings  of 
dishonorable,  selfish  and  imscrupulous  men,  prompting  an  honest 
and  patriotic  people  to  the  delusive  belief  that  they  are  the  objects 
of  oppression,  the  slaves  of  a  rapacious  aristocracy  and  the  vassals 
of  organized  wealth,  are  the  stimulants  of  discontent  and  the  men- 
ace of  popular,  constitutional  government. 

Never  in  the  history  of  mankind  has  there  existed  for  man 
such  opportunities  as  the  government,  so  wisely  builded  by  the 
fathers,  now  offers.  The  opportunities  exist;  they  need  not  be 
created.  The  young  man  of  to-day  who  performs  his  duty,  grasps 
the  opportunities  offered,  no  matter  in  what  walk  of  life  he  strives, 
will  reach  the  level  of  his  capabilities  in  the  early  years  of  man- 
hood,— that  great  goal  of  individual  effort  guaranteed  by  the 
fundamental  law  of  our  land. 

f  The  misdirected  policy  of  the  discontented  is  to  tear  down,  not 
to  build  up ;  to  pull  down  to  their  own  listless  level  the  aspiring, 
ambitious,  patriotic  energies  of  the  individual,  to  render  the  com- 
ing of  a  future  Hamilton  impossible. 

The  multitude,  stimulated  by  the  insane  belief  that  favoritism 
is  rampant,  that  government  is  for  the  benefit  of  the  few,  goaded 
by  the  taunts  of  unscrupulous  men  to  the  frenzy  of  revolution, 
may  overturn  the  foundations  of  the  only  free  government  in  ex- 
istence, may  turn  back  the  tide  of  civilization  and  sink  the  spirit  of 
individual  endeavor  and  patriotic  ambition  to  the  level  of  the 
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Dead  Sea  of  inertia  and  communism;  but  the  principles  of  our 
Constitution,  the  teachings  of  our  Hamilton,  deep-rooted  in  the 
soil  of  eternal  justice,  will  fruit  again,  in  more  congenial  ground, 
nurtured  by  the  affection  of  a  saner  people. 

Hamilton  was  a  lawyer,  but  not  of  these.  He  builded  that 
liberty  might  live ;  that  "government  of  the  people,  by  the  people, 
for  the  people,  might  not  perish  from  the  earth." 

This  is  my  proposition :  From  the  bar  sprang  this  great  char- 
ter of  human  liberty.  Out  of  the  law  came  the  great  principles 
which  nourish  and  sustain  it.  To  the  bar,  the  envoys  of  justice, 
is  committed  its  sacred  keeping. 

Hamilton  was  not  without  ambition,  but  the  creation  of  an 
indissoluble  Union  was  its  goal.  Imperious,  exacting,  conscious 
of  his  power,  he  was  a  leader  of  leaders,  not  of  men.  He  moved 
in  the  sphere  of  refined  society,  but  was  always  jealous  for  the 
liberties  of  the  people.  Hamilton  was  a  patriot ;.  his  patriotism 
overshadowed  and  smothered  his  personal  ambitions  and  his  polit- 
ical hatred.  The  most  intensely  loved  of  men  and  the  most  bitterly 
hated  of  rivals,  his  patriotism,  his  love  of  the  Union,  and  his  in- 
tense desire  that  the  Constitution  might  live,  finally  compassed 
his  death.  When  Jefferson,  his  bitterest  enemy,  stood  face  to  face 
with  Burr,  upon  unequal  terms  in  their  struggle  for  the  chief  execu- 
tive office  of  the  nation,  Hamilton,  forsaking  the  political  party 
which  he  had  created  and  controlled,  burning  with  the  fires  of  the 
intensest  zeal  to  maintain  the  American  States  in  imion,  incited 
by  the  fear  that  Burr's  unscrupulous  ambition  would  subvert  the 
Government,  and  hopeful  that  Jefferson's  indecision  would  result 
in  the  continuation  of  the  existing  theory  of  government,  flung 
aside  ambition,  the  hope  of  political  preferment  and  his  allegiance 
to  party,  and  raised  to  the  highest  pinnacle  of  national  authority 
his  most  bitter  opponent  and  def  amer.  Search  the  fields  of  fiction, 
scan  the  annals  of  history,  recall  the  stories  of  tradition,  and  no- 
where can  you  find  a  parallel  of  this  magnanimous  act,  prompted 
only  by  the  forgiving  generosity  of  a  great,  nation-loving  heart. 

Ninety-seven  years  ago  to-morrow  morning,  Hamilton  foil  a 
victim  to  the  brutal  malice  of  the  disappointed  demagogue,  Burr. 
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Patriotism  led  him  as  an  offering  to  the  spirit  of  constitutional 
liberty  and  constitutional  empire. 

I  fancy  that  on  that  July  morning,  as  that  great  life  was 
ebbing  away,  as  the  spirit  of  his  patriotic  ambition  prompted  the 
spirit  of  divination,  down  the  vistas  of  the  future  he  caught  the 
vision  of  this  Republic,  an  indissoluble  union  of  the  States  in 
empire,  its  full  complement  of  sovereign  powers,  in  equipoise,  un- 
der the  guidance  of  wise  and  patriotic  men,  leader  of  the  nations 
of  the  earth,  the  incense  of  contentment  rising  from  her  altars, 
moving  onward  and  upward,  with  the  flight  of  years,  in  the  course 
of  human  liberty  and  beneficent  government,  working  out  the  de- 
liverance of  the  enthralled  of  the  earth,  carrying  the  light  of 
civilization  into  the  dark  places  of  the  world,  until  the  quarrels  of 
the  nations  should  be  stilled,  the  principles  of  free  popular  gov- 
ernment enthroned  and  established  in  the  affections  of  the  peoples 
of  the  universe,  guided  by  one  hope,  one  aspiration  and  one  God, 
all  the  nations  of  the  earth,  listening  to  the  music  of  American 
progress  and  American  freedom,  should  march  together  into  the 
dawn  of  universal  liberty  and  universal  peace.  This  was  the 
dream,  the  hope  and  the  prayer  of  the  foremost  of  American 
statesmen. 
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OF 

LITTLS  BOCK,  ARKANSAS. 


THE  CASE  BETWEEN  JEFFERSON  AND  MARSHALL. 

Mr.  President  and  Gentlemen  of  the  Colorado  Bar  Association: 

The  longevity  of  the  fathers  of  the  Eepublie  was  somewhat 
remarkable.  Jefferson  died  at  83,  Marshall  at  80,  Franklin  at 
84,  Madison  at  85,  Samuel  Adams  at  81,  and  John  Adams  at  91. 
Washington  died  at  67,  but  his  death  seems  to  have  been  due  to  a 
prevailing  delusion  in  medical  science  rather  than  to  disease. 
Seventy  was  the  average  age  of  the  signers  of  the  Declaration  of 
Independence.  Having  the  same  ends  in  view,  most  of  these  vet- 
erans lived  and  died  apparently  in  peace  and  harmony  with  each 
other.  Washington,  with  his  sublime  patience,  occupying  posi- 
tions giving  rise  to  the  greatest  amount  of  friction,  and  exposing 
him  to  every  kind  of  criticism,  managed  in  some  strange  way  to 
remain  at  peace  with  all  of  them  through  all  sorts  of  vicissitudes. 
He  had  enemies,  bitter  and  vociferous;  but  they  belonged  to  a 
smaller  race  of  men. 

The  rule  of  universal  harmony  among  the  leaders  that  helped 
to  launch  the  Republic,  and  to  pilot  it  through  the  first  stormy 
seas,  was  violated  in  the  case  of  Jefferson,  Hamilton  and  Mar- 
shall ;  and  I  propose,  confiding  in  your  indulgence,  to  consider  in 
a  cursory  way,  what,  in  legal  phraseology',  I  may  call  the  case 
between  Jefferson  and  Marshall. 
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It  is  well  known  that  these  two  great  Virginians  were  anti- 
pathetic toward  each  other,  and  that  they  differed  essentially  as 
to  the  theory  and  practice  of  our  government ;  and  now,  since  they 
have  both  been  so  long  ago  received  into  the  Pantheon  of  history, 
and  the  debt  of  gratitude  that  we  owe  to  each  is  universally  ac- 
knowledged, we  may,  I  trust,  venture  to  examine  impartially  the 
grounds  of  their  mutual  estrangement,  without  any  feelings  of 
irreverence  for  either! 

In  the  stirring  times  beginning  with  the  first  aggressions  of 
Great  Britain  on  the  rights  of  the  colonies,  extending  onward  to 
the  death  of  Jefferson  in  1826,  there  were  many  occasions  for 
discord  in  the  discussion  of  the  most  momentous  questions  that 
ever  agitated  the  minds  of  men. 

There  was  but  little  community  of  feeling  between  the  orig- 
inal colonies.  The  trade  of  each  was  almost  wholly  with  England ; 
they  differed  in  matters  of  religion,  habits  and  customs ;  all  most 
potent  in  young  communities  and  in  that  age.  It  was  the  con- 
straining force  of  foreign  oppression  that  formed  ties  of  union 
that  rendered  resistance  possible.  With  the  advent  of  peace  the 
colonies  gradually  drifted  apart,  and  it  was  nothing  but  the  dis- 
astrous experience  of  lamentable  years  that  led  them  to  consider 
the  means  of  forming  a  more  perfect  Union.  The  Articles  of  Con- 
federation had  proved  to  be  a  delusion  and  a  snare.  A  government 
that  depended  solely  on  moral  suasion  was  too  ideal  for  practical 
life.  What  was  called  the  central  government  could  only  recom- 
mend. When  it  needed  money — as  it  always  did — all  that  it  could 
do  was  to  pass  the  hat  around  among  reluctant  states  for  contribu- 
tions; and,  as  in  the  ease  of  the  solicitations  of  the  blind  Beli- 
sarius,  the  quest  was  often  unavailing.  A  phantom  shorn  of  power 
inspired  neither  fear,  respect  nor  affection.  A  lax  feeling  of  de- 
spondency crept  over  the  country.  The  movement  that  sent  dele- 
gates to  Philadelphia  to  form  a  Constitution  for  the  United  States 
was  the  most  languid  that  ever  gave  birth  to  a  great  event.  When 
the  Constitution  was  finished  and  published  it  excited  no  general 
enthusiasm.  It  was  the  work  of  a  few  men  living  intellectual  lives 
and  entertaining  hopes  not  easily  apprehended  by  the  multitude. 
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Nothing  like  it  had  ever  been  seen;  wheels  within  wheels,  impe- 
rium  in  imperio.  History  was  ransacked  for  analogies;  but  all 
resemblances  were  illusive.  The  Constitution,  though  made  of 
old  materials,  was  substantially  new.  To  many  its  novelty  was 
disturbing,  perplexing,  incomprehensible.  .  In  Virginia  it  was 
carried  by  ten  votes,  in  New  York  by  three  votes.  As  New  York, 
by  reason  of  its  geographical  position,  was  indispensable  to  the 
Union,  it  only  required  a  change  of  two  votes  to  defeat  the  whole 
scheme. 

We  of  the  legal  profession  may  have  somewhat  definite  ideas 
of  the  meaning  of  the  Constitution ;  but  we  have  got  our  ideas  at 
second  hand.  We  have  sat  at  the  feet  of  Gamaliel.  Left  to  our- 
selves we  do  not  know  where  we  should  have  landed ;  and  it  is  diffi- 
cult now  for  us  to  put  ourselves  in  the  place  of  the  men  who  saw 
it  for  the  first  time. 

One  of  the  arguments  urged  against  the  adoption  of  the  Con- 
stitution was  that  though  it  looked  well  enough  as  a  scheme  on 
paper,  yet  that  it  could  not  be  made  to  work.  To  many  it  was  a 
curious  puzzle,  like  a  solemn  creed  but  dimly  understood;  or  like 
a-  game  of  chess  as  described  in  a  book ;  a  thing  which  you  may 
read  about,  but  concerning  which  you  know  almost  nothing  until 
you  see  it  actually  played,  or  play  it  yourself ;  or  like  dramas  that 
are  interesting  and  instructive  when  read  in  the  closet,  but  which 
for  some  reason  prove  to  be  unsuited  for  representation  on  the 
stage.  There  have  been  many  constitutions  having  such  defects, 
plausible,  giving  evidence  of  profoimd  thought,  but  not  serving 
the  practical  ends  of  government ;  machinery  attractive  and  beau- 
tiful in  repose,  in  action  self-impeding.  Many  accepted  the  Con- 
stitution submitted  to  the  people  of  the  United  States  simply  as  a 
sanctuary  and  place  of  refuge  from  present  evils,  leaving  the  final 
result  to  time  and  chance.  Many  thought  it  merely  an  experi- 
ment ;  and  that  if  imsuccessf ul  it  might  be  revoked  with  but  small 
inconvenience  or  discomfort.  Doubts  were  certainly  permissible 
when  the  delegates  who  framed  the  Constitution  did  not  agree  as 
to  its  meaning.  It  is  hardly  too  much  to  say  that  the  ability  dis- 
played in  producing  anything  faintly  approaching  harmony  out  of 
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the  chaos  of  conflicting  opinions  concerning  the  scope  and  meaning 
of  the  various  parts  of  that  instrument  was  not  inferior  to  that 
required  for  its  creation. 

The  first  great  separation  of  our  people  into  political  parties 
had  its  origin  in  the  different  theories  of  government  and  the  per- 
sonal animosities  of  Hamilton  and  Jefferson.  Washington  during 
the  long  struggle  of  the  Kevolutionarj  War  had  the  most  ample 
and  painful  experience  of  what  a  government  should  not  be. 
Afterwards  he  presided  over  the  convention  that  framed  the  Fed- 
eral Constitution,  where  he  heard  all  theories  pertaining  to  the 
science  of  government  discussed  by  men  of  the  most  distinguished 
talents.  It  was  not  only  a  sense  of  gratitude  for  past  services,  but 
also  an  abiding  confidence  in  his  ability  to  perform  in  a  competent 
manner  and  with  sound  discretion  the  duties  of  the  place  that  re- 
sulted in  his  call  to  preside  over  the  new  government  that  he  had 
helped  to  form. 

Though  Washington  had  a  modest  distrust  of  his  own  qualifi- 
cations, yet  he  possessed  that  firmness,  fortitude  and  sound  judg- 
ment which  are  necessary  to  success  in  matters  demanding  execu- 
tive action;'  and  after  deliberate  investigation  he  never  shirked 
responsibility.  Desiring  to  secure  the  services  of  the  ablest  coun- 
sellors that  the  country  could  afford,  his  choice  naturally  fell  on 
Hamilton  and  Jefferson.  Washington  did  not  at  that  time  know 
how  irreconcilable  were  the  differences  between  these  chosen  ad- 
visers; but  probably  his  choice  would  have  been  the  same  in  any 
event,  as  he  wished  to  hear  both  sides  of  every  important  question 
before  taking  decisive  action.  It  has  been  said  that  if  there  bad 
been  no  other  evidence  of  Washington's  greatness  it  would  be  es- 
tablished by  the  fact  that  he  was  able  to  carry  on  an  administra- 
tion with  two  such  men  in  his  cabinet  as  Jefferson  and  Hamilton. 
Indeed  the  differences  between  his  Secretary  of  the  Treasury  and 
his  Secretary  of  State  were  radical  and  uncompromising.  Hamil- 
ton was  the  apostle  of  law  and  order.  Jefferson  was  the  apostle  of 
personal  liberty.  Hamilton  had  no  faith  in  the  people.  Jefferson 
had  no  faith  in  governments.  Wherever  Hamilton  looked  he  saw 
the  spectre  of  anarchy.  Wherever  Jefferson  looked  he  saw  the 
spectre  of  despotism. 
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It  would  be  difficult  to  overrate  the  ability  of  Hamilton.  His 
fame  will  always  be  commensurate  with  the  glory  of  the  Republic 
in  the  formation  of  which  he  took  a  leading  part.  All  who  came  in 
contact  with  him  were  impressed  with  the  amplitude  of  his  re- 
sources and  the  dominating  force  of  his  intellect.  Talleyrand,  who 
knew  nearly  all  of  the  great  men  of  his  time,  and  who,  whatever 
else  may  be  said  of  him,  was  certainly  no  mean  judge  of  character, 
said:  **The  three  greatest  men  that  I  have  ever  kno\vh  were  Na- 
poleon, Fox  and  Hamilton ;  and  I  should  not  hesitate  to  say  that 
Hamilton  was  the  greatest  of  the  three." 

Hamilton  while  in  the  convention  that  framed  the  Federal 
Constitution  declared  himself  opposed  to  a  republican*  form  of 
government,  and  proclaimed  his  preference  for  a  limited  mon- 
archy similar  to  that  of  Great  Britain.  Finding  that  these  views 
would  not  be  entertained  he  then  favored  a  system  in  which  the 
President  and  members  of  the  Senate  should  hold  office  for  life 
or  during  good  behavior.  Failing  here  also,  he  did  not'  imitate  his 
colleagues,  Yates  and  Lansing  of  New  York,  who  deserted  the  Con- 
vention before  the  Constitution  was  formed.  He  remained  and 
signed  it,  pledging  himself  to  do  all  that  he  could  to  make  the  gov- 
ernment a  success ;  and  he  consistently  kept  his  promise. 

Returning  from  France,  full  of  admiration  for  the  French 
people  and  of  hope  for  their  future,  and  hostile  toward  England, 
Jefferson  was  at  once  offered  by  Washington  the  position  of  Sec- 
retary of  State ;  and,  having  accepted  it,  he  came  into  close  contact 
with  Hamilton,  a  bom  Englishman  who  detested  France,  who  re- 
garded the  English  government' with  unmixed  admiration,  and 
believed  the  country  would  find  its  greatest  good  in  an  alliance 
with  the  land  of  his  birth.  It  is  needless  to  trace  the  course  of  the 
quarrel  between  these  two  men  who  were  equally  honest  and  pa- 
triotic, but  who  differed  so  widely  in  their  views  of  public  policy. 
It  is  rather  curious  to  note  that  the  cabinet  of  Washington  was 
rent  by  the  hereditary  animosity  between  France  and  England 
that,  outliving  many  centuries,  had  its  origin  before  the  days  of 
Crecy  and  Agincourt;  and  that  the  hatred  of  Hamilton  towards 
everything  French  was  ominous  of  pathetic  and  tragic  events  in 
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his  own  history.  The  French  officers  who  came  over  to  help  us 
fight  the  battles  of  the  Revolution  unfortunately  introduced  the 
national  custom  of  duelling.  As  the  result  of  a  political  quarrel 
the  son  of  Hamilton  was  killed  in  a  duel  at  Weehawken.  Three 
years  later  Hamilton,  in  a  fit  of  despondency,  accepted  the  chal- 
lenge of  Burr,  and  fell  wounded  unto  death  nearly  on  the  same 
spot. 

As  to  the  character  of  Jefferson  the  widest  differences  of 
opinion  have  been  manifested.  His  name  has  been  a  rallying  cry 
and  a  rock  of  obstruction  for  opposing  political  parties  for  more 
than  a  century.  No  one  has  ever  doubted  the  greatness  of  his 
talents;  but  some  have  denied  his  sincerity,  and  many  have  de- 
nounced his  theories. 

We  probably  know  more  about  Jefferson  than  about  any  man 
in  history.  Washington  never  wrote  or  talked  about  himself. 
Even  in  his  old  age  he  did  not  refer  to  the  events  of  his  childhood ; 
and  so  Weems  and  other  impostors  resorted  to  myths  to  illustrate 
that  period  of  his  career.  Washington  did  not  wear  his  heart  on 
his  sleeve  for  daws  to  peck  at.  He  left  behind  him  many  letters ; 
but  they  are  all  business  letters,  absolutely  wanting  in  the  personal 
element.    He  was  as  impersonal  as  Shakespeare. 

With  Jefferson  the  case  was  wholly  different.  He  needed  no 
Boswell,  for  he  was  his  own  Boswell.  He  left  behind  him  26,000 
letters  that  he  had  received,  and  11,000  copies  of  letters  written 
by  himself ;  and  yet  these  were  only  a  part  of  his  correspondence. 
Ho  was  not  a  vain  man;  but  being  of  Celtic  origin  he  had  that 
emotional  nature  that  goes  with  the  Celtic  blood.  Every  letter  is 
a  transcript  of  his  thoughts  and  feelings  for  the  moment;  and 
they  sometimes  reveal  discrepancies  and  counter  currents  of 
thought;  hence  his  critics  have  had  no  difficulty  in  showing  that 
he  was  not  always  consistent.  He  walked  through  life  pencil  in 
hand,  noting  down  everything  that  he  heard,  or  saw,  together  with 
his  views  on  every  scene  of  the  panorama  of  life  as  it  was  unfolded 
before  him.  With  such  self-revelation  perfect  consistency  was 
ou.  f  the  question;  and  those  who  seek  to  reduce  all  of  his  utter- 
UTices  to  a  comn^on  factor  find  themselves  confronted  with  a  mathe- 
matical problem  of  considerable  difficulty. 
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It  would  be  hard  to  find  a  character  in  all  history  who  came 
in  contact  with  so  many  minds  both  of  the  living  and  the  dead  as 
JeflFerson.  He  was  an  omniverous  reader  of  books  of  all  sorts  in 
English,  French,  Italian,  Latin  and  Greek,  Like  Bacon  he  took 
all  knowledge  for  his  province,  and  knew  a  great  deal  about  almost 
everything.  He  spent  five  years  in  France  at  the  most  interesting 
period  of  her  history,  the  period  of  transition  inmiediately  pre- 
ceding the  Kevolution,  and  ending  just  after  the  fall  of  the  Bas- 
tile.  He  traveled  extensively  on  the  European  continent,  and 
had  a  very  general  acquaintance  with  the  most  distinguished  men 
of  the  old  world. 

Though  Jefferson  was  a  great  reader  of  books  he  was  by  no 
means  a  mere  student  or  bookworm.  Among  "the  men  of  his  day 
he  was  one  of  the  closest  observers,  the  most  diligent  of  inquirers, 
the  most  fascinating  in  conversation.  Not  one  of  your  prosy 
talkers  that  gets  hold  of  a  subject,  and  will  never  leave  off  until 
he  has  exhausted  it  to  the  last  shred.  His  talk  was  rambling  and 
discursive,  but  always  full  of  interest  and  instruction.  Having  a 
natural  gift  that  way,  he  had  cultivated  it  for  five  years  in  France 
in  the  best  school  in  the  world.  He  did  not  confine  his  discourse 
to  scholars,  or  to  cultivated  men;  but,  mingling  with  all  classes, 
he  found  eager  listeners  everywhere,  even  among  the  ignorant  and 
the  unrefined. 

No  man  was  ever  so  idolized  in  a  foreign  country  as  was 
Benjamin  Franklin  in  France.  At  the  court,  in  literary  and 
artistic  circles,  in  the  fashionable  salons,  in  reunions  of  men  of 
science,  of  statesmen,  diplomats,  philosophers,  or  scholars,  he  al- 
ways held  a  place  of  honor  as  a  welcome  guest ;  and  on  the  streets 
and  in  the  market  place  the  populace  followed  with  admiring 
glance  the  footsteps  of  le  bonhomme  Richard,  as  they  called  him. 

To  take  the  place  of  a  man  so  universally  approved  was  a 
trying  ordeal ;  but  Jefferson  came  out  of  it  remarkably  well.  As 
the  author  of  the  Declaration  of  Independence  and  the  friend  of 
Lafayette  he  was  received  with  the  effusiveness  peculiar  to  the 
Gallic  temperament;  and  he  soon  made  friends  with  that  highlj 
intellectual  but  visionary  class  that  thought  that  they  perceived  in 
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America  the  operation  of  principles  that  could  easily  be  domiciled 
in  their  own  country,  and  that  would  secure  to  its  people  the  greatr 
est  happiness  within  their  reach;  an  ideal  happiness  equally  ex- 
alted and  inaccessible. 

If  Jefferson  had  revolted  against  the  tyranny  of  George  III. 
he  received  in  France  a  new  lesson  in  despotism  which  intensified 
his  hostility  to  arbitrary  power  until  it  became  an  ever  present 
and  an  ever  besetting  thought.  He  beheld  with  sympathetic  eyes 
the  France  that  was  so  faithfully  described  by  Arthur  Young;  a 
country  where  a  privileged  class,  many  of  them  living  on  pensions, 
and  all  largely  exempt  from  taxes,  revelled  in  luxury  and  indulged 
in  reckless  dissipation,  while  the  great  body  of  the  people  had  been 
reduced  by  the  oppression  of  centuries  to  the  last  stage  of  degrada- 
tion, ignorance,  poverty  and  wretchedness.  This  lesson  sank  deep 
into  his  heart ;  in  future  years  it  colored  all  of  his  thoughts,  and 
gave  birth  to  a  profound  conviction  that  the  world  had  been  too 
much  governed,  and  that  paternalism  leaves  its  blight  on  every- 
thing that  it  touches. 

Jefferson  always  retained  a  pleasing  recollection  of  his  so- 
journ in  France ;  and  even  the  excesses  of  the  French  Revolution 
failed  to  dissolve  the  attachment  which  he  had  formed  for  that 
country.  Above  ail  things  he  always  retained  a  keen  sense  of  grat- 
itude towards  France  for  the  invaluable  aid  rendered  by  her  in 
the  darkest  hour  of  the  struggle  of  the  Colonies  for  independ- 
ence. He  had  visited  England,  and  had  been  coldly  received. 
When  he  was  presented  to  George  III.  that  monarch  rudely  turned 
his  back  on  the  author  of  the  Declaration  of  Independence ;  a  doc- 
ument that  had  brought  home  to  him  a  sense  of  profoimd  humilia- 
tion, and  had  given  rise  to  many  bitter  reflections.  It  is  not  sur- 
prising that  under  these  circumstances  feelings  of  aversion  on  the 
part  of  Jefferson  towards  England,  nurtured  during  the  long  strug- 
gle of  America  with  the  mother  country,  should  remain  unallevi- 
ated. 

Xo  man  in  the  history  of  our  coimtry  ever  had  so  many  and 
such  uncompromising  enemies  as  Jefferson.  They  often  indulged 
in  feelings  of  exasperation  and  hostility  that  amounted  to  frenzy. 
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When  imagination,  invention  and  language  failed,  resort  was  had 
to  caricature.  His  enemies  anticipated  what  long  afterwards  were 
called  spirit  photographs.  Atrocious  pictures  of  Jefferson,  which 
never  failed  to  show  that  he  was  attended  by  the  devil,  with  horns, 
hoofs  and  tail,  armed  with  the  legendary  pitchfork,  were  scattered 
over  the  coimtry.  Sometimes  the  devil  seemed  to  be  leading  the 
way  to  the  perpetration  of  some  act  of  infamy;  sometimes  he 
lagged  in  the  rear ;  and  sometimes  he  was  represented  as  weeping 
over  the  surprising  and  unparalleled  wickedness  of  his  favorite 
disciple.  The  most  revolting  and  scandalous  stories,  giving  details 
with  infinite  minuteness,  were  hatched  out  for  his  political  over- 
throw. But  on  the  intended  victim  these  attacks  made  no  visible 
impression.  His  revilers  might  as  well  have  wasted  their  am- 
munition on  the  Sphynx.  Their  intellectual  feebleness  and  their 
ignoble  methods  were  quite  impotent  to  ruflBe  the  serenity  of  the 
man  who  had  hurled  his  defiance  at  the  throne  of  George  III. 
He  never  drew  his  sword  save  for  some  foeman  worthy  of  his  steel. 
For  the  great  mob  of  inferior  characters  that  followed  him  through 
life,  poisoning  the  air  with  falsehoods  and  detraction,  and  pelting 
him  with  mud,  he  had  never  a  word.  His  serene  indifference, 
more  galling  than  any  words  of  scorn  could  be,  constantly  goaded 
them  to  new  displays  of  the  most  venomous  rancor. 

But  when  Jefferson  entered  upon  a  real  combat  he  became 
remarkably  blind  to  the  virtues  of  his  antagonist,  and  was  too 
ready  to  credit  any  story  to  his  disadvantage.  Thus  he  permitted 
himself  to  believe  that  Hamilton,  at  the  head  of  a  formidable 
party,  was  scheming  to  overthrow  the  republic  and  to  establish  a 
monarchy  on  its  ruins.  Having  stated  this  conviction  to  Wash- 
ington one  day,  the  latter,  with  his  usual  good  sense,  said  that  he 
did  not  think  that  there  were  ten  men  in  the  country  that  enter- 
tained such  a  wish.  The  faith  of  Jefferson  in  the.  depravity  of 
Hamilton  was,  however,  not  shaken.  He  was  afterwards  told  and 
believed  that  at  a  banquet  in  New  York  Hamilton  had  drunk  the 
health  of  George  III.,  and  that  he  was  in  the  pay  of  that  monarch. 
He  believed  that  Hamilton  was  corrupt,  and  that  he  employed  the 
public  funds  to  corrupt  Congress.  We  cannot  doubt  that  Jefferson 
was  sincere  in  these  delusions,  which  he  noted  down  in  private 
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memoranda  that  were  not  seen  by  any  one  else  until  after  his 
death  ;*  but  we  know  that  they  had  no  foundation  in  fact. 

Besides  Hamilton  and  Marshall  it  does  not  seem  that  Jeffer- 
son ever  regarded  any  one  as  an  enemy  seriously  worthy  of  his 
attention.  Undoubtedly  he  prosecuted  Burr  with  vigor;  but  he 
probably  looked  on  him  simply  as  a  malefactor,  meriting  legal 
punishment  and  infinite  contempt 

It  speaks  well  for  Marshall  that  Jefferson  never  accused  him 
of  corruption  as  he  accused  Hamilton,  and  that  he  never  assailed 
the  private  character  of  the  chief  justice. 

If  Jefferson  was  always  pursued  by  unrelenting  enemies,  on 
the  other  hand  he  had  in  his  life  time  a  vast  army  of  admirers 
and  defenders,  who  twice  elevated  him  to  the  highest  position 
within  the  gift  of  the  people,  and  who  would  probably  have  elected 
him  the  third  time  if  he  had  consented  to  gratify  their  wishes. 
As  a  political  leader  he  has  never  had  his  equal  in  this  country; 
and  in  all  likelihood  he  never  had  a  superior  anywhere.  Since 
his  death  some  of  the  warmest  eulogies  bestowed  on  him  have 
emanated  from  men  differing  with  him  most  radically  in  political 
opinions.  His  biographers  have  almost  universally  fallen  in  love 
with  him.  Mr.  Morse  is  at  times  somewhat  caustic,  but  on 
the  whole  not  unjust;  and  it  must  be  said  that  he  is  eminently 
suggestive.  It  has  been  often  charged  that  Jefferson  was  a  dema- 
gogue; but  it  could  be  easily  shown  that  no  successful  statesman 
in  this  country  ever  braved  public  opinion  so  fearlessly.  It  was 
his  frankness  that  made  him  both  friends  and  enemies,  and  that 
supplied  his  foes  with  the  strongest  weapons  of  attack.  His  meth- 
ods have  been  discredited  by  shallow  and  designing  oflSce-seekers 
of  all  political  parties ;  but  the  fact  that  there  are  hypocrites  does 
not  disprove  that  there  have  been  true  believers.  From  beginning 
to  end  his  whole  life  shows  that  he  had  an  abiding  sympathy  with 
the  vast  and  toiling  multitude  upon  whom  the  burdens  of  life, 
so  widely  distributed,  must  largely  rest;  and  that  he  felt  what  so 
many  since  his  time  have  feigned. 


•  See  Jefferson's  Anas. 
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It  is  needless  to  say  that  in  a  contest  with  Marshall  as  to  the 
construction  of  the  Constitution  Jefferson  labored  under  many  dis- 
advantages. He  had  practiced  law  for  a  few  years,  after  which 
he  abandoned  the  profession  absolutely,  and  never  took  any  inter- 
est in  it  afterwards.  Important  and  worthy  of  consideration  in 
the  highest  degree  as  his  opinions  on  the  science  of  government 
undoubtedly  are,  he  was  completely  overshadowed  when  it  came 
to  questions  of  constitutional  construction,  and  when  he  was  con- 
fronted by  one  of  the  ablest  and  most  thoroughly  trained  jurists 
that  ever  lived. 

Before  an  assemblage  of  lawyers  familiar  with  the  life  and 
writings  of  Chief  Justice  Marshall  it  is  needless  to  dwell  on  his 
character ;  indeed,  the  subject  has  been  recently  exhausted.  I  will 
only  mention  one  misconception  that  has  sometimes  prevailed. 

The  term  Federalist  was  at  first  applied  to  all  persons  who 
favored  the  adoption  of  the  Federal  Constitution.  In  this  sense 
Washington,  Hamilton,  Jefferson  and  Marshall  were  all  Federal- 
ists, During  the  administration  of  John  Adams  the  word  came 
to  be  used  in  a  party  sense  to  denote  those  who  favored  a  very 
liberal  and  centralizing  interpretation  of  the  powers  of  the  Fed- 
eral government.  It  is  often  inferred  from  the  fact  that  Marshall 
was  a  member  of  the  cabinet  of  Adams  that  he  was  in  full  accord 
with  the  party  of  which  Adams  was  the  leader;  and  this  notion 
has  to  some  extent  affected  his  reputation  as  a  jurist.  Many  per- 
sons have  hastily  made  up  their  minds  that  Marshall  was  so  com- 
pletely an  ultra  Federalist  as  to  be  no  better  than  a  partisan  judge. 
A  very  slight  acquaintance  with  the  history  of  the  times  would 
serve  to  correct  that  erroneous  opinion.  In  the  early  days  of  the 
Republic  the  President  did  not  deem  it  necessary  to  appoint  to 
positions  in  the  cabinet  men  holding  political  views  similar  to  his 
own.  When  Monroe  was  elected  President,  Andrew  Jackson  in 
a  letter  gave  him  the  following  advice : 

"Now  is  the  time  to  exterminate  that  monster  called  party 
spirit.  By  selecting  (for  cabinet  officers)  characters  most  con- 
spicuous for  their  probity,  virtue,  capacity  and  firmness,  without 
regard  to  party,  you  will  go  far  to,  if  not  entirely,  eradicate  those 
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feelings  which,  on  former  occasions,  threw  so  many  obstacles  in 
the  way  of  government.  The  chief  magistrate  of  a  great  and  pow- 
erful nation  should  never  indulge  in  party  feelings.  His  condi- 
tion should  be  liberal  and  disinterested;  always  bearing  in  mind 
that  he  acts  for  the  whole  and  not  a  part  of  the  community." 

Such  was  Jackson's  opinion,  though  it  seems  afterwards  to 
have  undergone  a  slight  change. 

That  Marshall  was  in  no  sense  a  political  partisan  is  shown 
by  his  connection  with  Judge  Story,  who  was  a  life  long  Jeffer- 
sonian  Democrat.  On  the  appointment  of  Story  by  Madison  in 
1811  to  a  place  on  the  bench  it  was  predicted  by  many  that  there 
would  be  a  clash  between  him  and  the  chief  justice  on  many  points 
of  constitutional  law.  That  conflict  never  came.  As  to  the  prin- 
ciples of  constitutional  law  the  opinions  of  Marshall  and  Story 
were  in  perfect  harmony.  The  truth  would  seem  to  be  that  the 
political  views  of  Marshall  were  always  much  the  same  as  those 
adopted  by  the  Whig  party  as  maintained  by  Clay  and  Webster. 

That  he  was  not  in  full  accord  with  President  Adams  is 
shown  by  the  fact  that  he  did  not  favor  the  Alien  and  Sedition 
Laws,  which  were  the  party  shibboleths  of  advanced  Federalism. 

Jefferson'  was  nearly  twelve  years  older  than  Marshall.  They 
both  belonged  to  that  middle  class  in  Virginia  that  furnished  so 
many  great  men  to  the  country  in  that  era.  It  would  have  seemed 
that  these  two  men  were  made  to  be  friends.  They  had  many 
.  things  in  common ;  they  were  both  tolerant,  amicable  and  con- 
ciliatory; in  private  life  highly  esteemed  and  much  beloved. 
Moreover  they  were  related  in  blood,  though  distantly ;  for  Thomas 
Jefferson,  John  Marshall,  Edmund  Randolph,  John  Randolph  and 
Robert  E.  Lee  had  for  a  common  ancestor  William  Randolph, 
^^ate  of  Warwickshire  in  England,"  who  emigrated  to  Virginia  in 
1684,  and  there  settled  and  bought  extensive  tracts  of  land. 

But  nothing  is  more  certain  than  that  when  Marshall 
administered  the  oath  of  office  to  Jefferson  as  President  of 
the  United  States  on  the  steps  of  the  capitol  on  the  4th  day 
of  March,  1801,  each  could  have  wished  that  the  other  had  been 
far  away;  and  that  their  mutual  aversion  continued  until  their 
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connection  was  severed  by  death.  They  were  bom  not  very 
far  apart,  and  they  must  have  known  each  other  long  before 
Marshall  entered  upon  public  life.  Jefferson,  like  Washington 
and  Madison^  had  occasion  to  reflect  on  the  saying  that  ^^the  course 
of  true  love  never  did  run  smooth."  His  first  flame  was  Miss 
Eebecca  Burwell,  whom  he  met  at  Williamsburgh  when  he  was 
attending  college  there,  and  whom  he  called  Belinda,  a  name 
which  he  doubtless  borrowed  from  the  heroine  of  Pope's  "Eape  of 
the  Lock."  Jefferson,  it  would  seem  from  his  letters,  was  a  very 
ardent  lover;  but  when  he  asked  the  fair  Belinda  the  final  question 
on  which  his  hopes  depended  she  respectfully  declined  to  be  his 
C(Hnpanion  for  life.  Soon  afterwards  she  was  married  to  Jac- 
quelin  Ambler,  and  it  was  their  daughter  that  became  the  wife  of 
Marshall. 

What  Jefferson  thought  of  Belinda  after  she  jilted  him  does 
BO*  appear;  nor  do  we  find  out  whether  Marshall  and  Jefferson 
had.  any  private  groimds  for  estrangement,  or  whether  their 
mutual  dislike  was  wholly  due  to  political  differences.  As  early  as 
1792  we  find  that  Jefferson  had  a  distinct  recognition  of  the  abili- 
ties of  Marshall,  accompanied  with  aversion,  for  he  then  wrote 
to  Madison  saying  that  he  had  learned  that  Hamilton  had  solicited 
Marshall  to  come  to  Congress,  adding :  "I  conclude  that  Hamil- 
ton has  plied  him  well  with  flattery  and  solicitation,  &  I  think 
nothing  better  could  be  done  than  to  make  him  a  judge."  * 

Jefferson  contemplated  shelving  Marshall  by  making  him  a 
judge  most  probably  of  the  State  Supreme  Court.  Strange  irony 
of  fate  I  Marshall  was  one  day  to  be  a  judge,  and  to  be  a  thorn 
in  Jefferson's  side  as  long  as  he  lived. 

Jeffetson  underrated  the  ability  of  Marshall  no  more  than  he 
did  that  of  Hamilton.  In  1810  he  wrote,  "It  would  be  difficult 
to  find  a  character  of  firmness  enough  to  preserve  his  independ- 
ence on  the  same  bench  with  Marshall."  f 

The  only  written  expression  of  opinion  by  Marshall  as  to  the 
character  of  Jefferson  that  remains  is  in  answer  to  a  letter  from 


•  Ford.  Writings  of  Jefferson,  Vol.  VI.,  p.  45. 
t  Ford,  Vol.  DC.,  p.  275. 
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Hamilton,  written  when  the  election  for  the  presidency  in  1800 
had  been  thrown  into  the  House  of  Eepresentatives.  Hamilton 
had  written  to  Marshall  to  say  that  Burr  was  a  man  without  prin- 
ciples, to  whom  he  thought  Jefferson  should  be  preferred.  Mar- 
shall responded  by  saying: 

"To  Mr.  Jefferson,  whose  political  character  is  better  known 
than  that  of  Burr,  I  have  felt  almost  insuperable  objections.  His 
foreign  prejudices  seem  to  me  totally  to  unfit  him  for  the  chief 
magistracy  of  a  nation  which  cannot  indulge  those  prejudices 
without  sustaining  deep  and  permanent  injury.  In  addition  to 
this  solid  and  immovable  objection  Mr.  Jefferson  appears  to  be  a 
man  who  will  embody  himself  with  the  House  of  Kepresentatives, 
and  by  weakening  the  office  of  President  he  will  increase  his  per- 
sonal power.  He  will  diminish  his  personal  responsibility,  sap 
the  fundamental  principles  of  the  government,  and  become  the 
leader  of  that  party  which  is  about  to  constitute  the  majority  of 
the  legislature." 

The  writer  concluded  by  saying  that,  being  no  longer  in  Con- 
gress, he  would  not  take  any  part  in  the  contest.  His  fears  were 
not  realized.  Jefferson,  through  the  influence  of  his  old  enemy 
Hamilton,'  strange  to  say,  became  President ;  but  he  did  not  "sap 
the  fundamental  principles  of  government."  He  made  a  conserv- 
ative and  a  safe  President,  did  not  turn  out  the  Federalist  office 
holders,  as  was  apprehended ;  he  looked  after  the  best  interests  of 
the  country  with  fidelity,  made  good  appointments,  enforced  the 
laws  with  firmness,  and  disappointed  nobody  except  his  enemies. 

Towards  the  close  of  the  administration  of  John  Adams,  Con- 
gress having  created  a  number  of  new  offices,  the  President  hast- 
ened to  fill  them,  and  to  get  them  confirmed  by  the  Senate.  Mar- 
shall was  appointed  Chief  Justice  of  the  Supreme  Court  on  the 
31st  day  of  January,  1801,  and  took  his  seat  on  the  bench  on  the 
4th  day  of  the  next  month ;  though  he  did  not  deliver  any  opinions 
until  the  following  August  term.  At  the  time  of  this  appointment 
Marshall  was  Secretary  of  State ;  and  he  continued  to  act  as  such 
until  the  close  of  the  presidential  term  of  Adams  on  the  4th  day 
of  March.     Such  a  cumulation  of  offices  in  the  same  person  would 
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raise  a  great  outcry  at  the  present  time ;  but  we  were  then  so  near 
to  the  English  precedents  that  the  circumstance  called  forth  no 
criticism.  The  confirmation  of  the  last  appointments  by  Adams 
were  made  so  late  that  it  was  not  possible  to  get  the  commissions 
all  signed,  sealed  and  sent  out  before  the  close  of  his  term,  though 
every  effort  was  made  to  do  so.  The  Democrats,  then  called  Re- 
publicans, afterwards  told  a  story  that  Levi  Lincoln,  the  new  Sec- 
retary  of  State  of  Jefferson,  walking  into  his  office  at  midnight  on 
the  3rd  of  March,  found  his  predecessor  Marshall  hastily  attesting 
commissions  for  the  lately  appointed  officers ;  to  which  proceeding 
he  put  a  stop  by  announcing  that  it  was  midnight  by  the  new  Pres- 
ident's watch  which  he  held  in  his  hand,  upon  which  Marshall  re- 
tired, taking  with  him  nothing  but  his  hat.  The  story  has  too 
many  dramatic  elements  to  be  true.  Jefferson  repeatedly  said  that 
Marshall  was  sealing  commissions  until  nine  o'clock  at  night, 
though  hostile  politicians  afterwards  long  referred  to  them  as  the 
"Midnight  Commissions."  *  If  such  a  thing  should  happen  now 
it  would  probably  excite  but  little  or  no  comment.  As  long  as 
Adams  was  President  he  had  a  right  to  perform  all  of  the  func- 
tions of  his  office,  even  down  to  his  last  hour.  Jefferson  did  not 
take  this  view  of  the  matter,  but  was  deeply  incensed.  He  and 
Adams  had  been  friends  in  youth,  but  they  now  became  estranged 
from  each  other,  and  so  remained  for  many  years. 

It  was  out  of  this  incident  of  the  belated  commissions  that  a 
controversy  arose  leading  up  to  the  vital  question  whether  the 
Supreme  Court  could  pronounce  an  act  of  Congress  void  as  being 
in  violation  of  the  Federal  Constitution ;  a  question  involving  the 
most  fundamental  principles  of  our  government.  The  problem 
when  thus  presented  in  the  Supreme  Court  was  not  altogether  new, 
for  the  same  question,  as  arising  upon  the  State  Constitutions,  had 
been  previously  decided  in  the  affirmative  in  New  Jersey,  fol- 
lowed by  Virginia,  South  Carolina  and  Rhode  Island,  f 

Patrick  Henry,  the  life-long  friend  of  Jefferson,  in  his  great 
speech  in  opposition  to  the  adoption  of  the  Federal  Constitution 


♦  Id..  Vol.  VIII.,  pp.  32,  37,  44.  46. 

t  Dillon.    Law  and  Jurisprudence  of  England  and  America,  p.  200, 
1. 
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delivered  in  the  Virginia  convention,  expressed  a  fear  that  the 
Supreme  Court  of  the  United  States  would  not  have  the  courage 
to  curb  the  usurpations  of  the  other  branches  of  the  government. 
He  said : 

"Yes,  sir;  our  judges  opposed  the  act  of  the  l^islature.  We 
have  this  landmark  to  guide  us.  They  had  the  fortitude  to  decree 
that  they  were  the  judiciary,  and  they  oppose  unconstitutional 
acts.  Are  you  sure  that  your  Federal  judiciary  will  act  thus? 
Is  tJuit  judiciary  so  well  constituted  and  so  independent  of  other 
branches  as  our  State  judiciary?  Where  are  your  landmarks  in 
this  government  ?  I  will  be  bold  to  say  that  you  cannot  find  any. 
I  take  it  as  the  highest  encomium  on  this  country  that  the  acts  of 
the  legislature,  if  unconstitutional,  are  liable  to  be  opposed  by  the 
judiciary.'' 

Jefferson  contended,  however,  that  each  department  was  the 
sole  judge  as  to  whether  its  acts  infringed  upon  the  Constitution 
or  not;  and  that  the  claim  of  the  Supreme  Court  that  it  had  juris- 
diction to  declare  any  act  of  Congress  or  of  the  executive  depart- 
ment void  as  being  in  violation  of  the  Constitution  was  unwar- 
rantable usurpation.  He  said:  "My  construction  of  the  Con- 
stitution is,  that  each  department  is  truly  independent  of  the 
others,  and  has  an  equal  right  to  decide  for  itself  what  is  the  mean- 
ing of  the  Constitution  in  the  cases  submitted  to  its  action;"  an 
opinion  which  he  repeated  many  times.* 

Among  the  undelivered  commissions  signed  and  sealed  by 
President  Adams  was  one  purporting  to  show  the  appointment  of 
William  Marbury  as  a  justice  of  the  peace  of  the  District  of  Co- 
lumbia. Marbury,  having  demanded  the  delivery  of  his  commis* 
sion,  and  having  been  met  with  a  refusal,  filed  his  petition  in  the 
Supreme  Court  of  the  United  States  at  its  December  term,  1801, 
asking  for  a  rule  on  Madison,  as  Secretary  of  State,  commanding 
him  to  show  cause  why  a  writ  of  mandamus  should  not  issue  to 
compel  a  delivery  of  the  commission;  his  motion  being  based  on 
the  13th  section  of  the  Judiciary  Act  of  1789  authorizing  the  Su- 


♦  Ford,  Vol.  X..  pp.  141,  185,  199,  190;  Vol.  IX.,  p.  53. 
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preme  Court  to  issue  "writs  of  mandamus  in  cases  warranted  by 
the  principles  and  usages  of  law  to  any  courts  appointed  by,  or 
persons  holding  office  under,  the  authority  of  the  United  States." 

This  proceeding  was  exceedingly  embarrassing  to  the  admin- 
istration. The  clause  of  the  statute  on  which  it  was  based  was  of 
doubtful  validity;  and,  as  it  enlarged  the  jurisdiction  of  the  Su- 
preme Court,  Mr.  Jefferson  would  have  been  glad  to  see  it  erased 
from  the  statute  book.  But  on  the  other  hand,  if  he  should  sug- 
gest that  the  act  was  unconstitutional  he  would  thereby  place  him- 
self in  the  attitude  of  saying  that  the  Federal  courts  had  the 
power  to  annul  an  act  of  Congress  on  the  ground  that  it  was  an 
infringement  of  the  Constitution.  Placed  between  these  two  fires, 
the  administration  resolved  to  do  nothing,  and  to  let  the  case  take 
its  course. 

Counsel  for  petitioner,  Mr.  Charles  Lee,  formerly  Attorney 
General  of  the  United  States,  summoned  Mr.  Levi  Lincoln,  the 
then  present  incumbent  of  that  office,  as  a  witness,  and  asked  him 
various  questions  as  to  matters  set  up  in  the  petition.  Mr.  Lincoln 
begged  for  time  to  consider  whether  he  would  answer  the  questions 
thus  propounded,  saying  that  on  the  one  hand  he  respected  the 
jurisdiction  of.  the  court,  and,  on  the  other,  he  felt  himself  bound 
to  maintain  the  rights  of  the  executive.  He  was  acting,  he  said, 
as  Secretary  of  State  when  this  transaction  happened.  He  was  of 
opinion — and  his  opinion  was  supported  by  that  of  others  whom 
he  highly  respected  (meaning  of  course  Mr.  Madison  and  Mr. 
Jefferson) — that  he  was  not  bound,  and  ought  not  to  answer  as 
to  any  facts  which  came  officially  to  his  knowledge  while  acting 
in  that  capacity. 

Time  was  accordingly  given  to  the  witness  until  the  next  day, 
when  he  answered  all  of  the  questions  except  one  which  demanded 
of  him  to  say  what  had  been  done  with  Marbury's  commission; 
the  objection  to  this  being  sustained  on  the  ground  that  for  the 
purposes  of  the  pending  inquiry  it  did  not  matter  what  had  been 
done  with  it. 

On  the  24th  day  of  February,  1803,  Chief  Justice  Marshall 
delivered  the  unanimous  opinion  of  the  court,  holding  that  as  the 
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appointment  of  Marbury  had  been  approved  by  the  Senate,  and 
the  oflScer  appointed  was  one  that  could  not  be  removed  by  the 
President,  the  appointment  was  complete  when  the  presidential 
signature  was  affixed  to  the  commission ;  and  that  as  the  law  made 
it  the  duty  of  the  Secretary  of  State  to  annex  his  seal  to  the  instru- 
ment, and  to  record  it  in  his  office,  and  as  its  delivery  was  purely 
a  ministerial  act,  it  might  be  enforced  in  accordance  with  the  stat- 
ute giving  the  court  power  to  issue  writs  of  mandamus,  provided 
the  statute  was  constitutional.  The  court  then  proceeded  to  ex- 
amine that  question,  and  to  hold  that  it  was  the  duty  of  the  Fed- 
eral courts  to  disregard  any  act  of  Congress  which  should  be  found 
to  be  in  excess  of  its  constitutional  powers;  and  that  as  the  act 
in  question  purported  to  extend  the  jurisdiction  of  the  Supreme 
Court  beyond  the  limits  prescribed  by  the  Constitution,  it  was 
null  and  void.  The  rule  for  the  mandamus  was  therefore  dis- 
charged.* 

To  Mr.  Jefferson  this  opinion  was  exasperating  in  the  last 
degree,  and  he  often  referred  to  it  with  extreme  reprehension. 
On  one  occasion  he  wrote:  "The  practice  of  Judge  Marshall  in 
traveling  out  of  his  case  to  prescribe  what  the  law  would  be  in 
a  moot  case  not  before  the  court  is  very  irregular,  and  very  cen- 
surable." Then,  referring  to  the  case  of  Marbury  vs.  Madison,  he 
added:  "The  court  determined  at  once  that,  being  an  original 
process,  they  had  no  cognizance  of  it;  and  therefore  the  question 
before  them  was  ended;  but  the  chief  justice  went  on  to  lay  down 
what  the  law  would  be  had  they  jurisdiction  of  the  case,  to-wit: 
that  they  should  command  the  delivery.  The  object  was  clearly 
to  instruct  any  other  court  having  the  jurisdiction  what  they 
should  do  if  Marbury  should  apply  to  them.  *  *  *  Yet  this 
case  is  continually  cited  by  bench  and  bar  as  if  it  were  settled  law, 
without  animadversion  on  its  being  an  obiter  dissertation  of  the 
Chief  Justice." 

If  it  is  true  that  this  part  of  the  opinion  in  Marbury  vs.  Madi- 
son is  a  mere  dictum,  then  the  case  now  under  consideration  must 


*  Marbury  vs.  Madison.  1  Cranch.  137. 
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be  decided  against  Marshall  at  once.  If  he  went  outside  of  the 
record  in  order  to  place  the  President  in  a  bad  light,,  his  conduct, 
inexcusable  in  any  case,  is  only  aggravated  by  the  fact  that  the 
President  was  his  personal  enemy.  A  judge  who  will  avail  him- 
self of  his  position  on  the  bench  to  vent  his  ill-will  on  persons  not 
before  the  court  simply  because  he  is  not  on  friendly  terms  with 
them,  merits  the  severest  censure.  But  I  venture  to  think  that 
that  part  of  the  opinion  in  the  Marbury  case  which  Mr.  Jefferson 
regarded,  no  doubt  sincerely,  as  obiter,  was  not  such  in  point  of 
fact;  and  that  according  to  all  judicial  precedents  the  court  was 
constrained  to  pass  on  the  question  as  to  the  sufficiency  of  the 
facts  presented  to  make  out  a  case  under  the  statute,  though  the 
statute  was  held  to  be  unconstitutional. 

In  the  absence  of  a  demurrer  the  court  was  compelled  to  ex- 
amine the  facts  as  alleged  and  proved  in  order  to  see  whether  they 
brought  the  case  Avithin  the  meaning  of  the  statute ;  for  the  courts 
cannot  pronounce  a  statute  unconstitutional  where  the  facts,  either 
as  admitted  or  proved,  fail  to  show  that  the  question  of  its  validity 
is  directly  and  necessarily  involved  in  the  case  presented.  In  the 
Marbury  case  if  the  petition  and  the  evidence  had  not  shown  that, 
according  to  the  terms  of  the  statute,  the  petitioner  was  entitled 
to  the  relief  sought,  it  would  have  been  the  duty  of  the  court  to 
deny  the  relief  on  that  ground  alone.     Mr.  Cooley  says : 

"In  any  case  where  a  constitutional  question  is  raised,  though 
it  may  be  legitimately  presented  by  the  record,  yet  if  the  record 
also  presents  some  other  and  clear  ground  upon  which  the  court 
may  rest  its  judgment,  and  thereby  render  the  constitutional  ques- 
tion immaterial  to  the  case,  that  course  will  be  adopted,  and  the 
question  of  constitutional  power  will  be  left  for  consideration  until 
a  case  arises  which  cannot  be  disposed  of  without  considering  it, 
and  when  consequently  a  decision  upon  such  question  will  be  un- 
avoidable." * 

With  this  statement  of  the  law,  which  will  hardly  be  ques- 
tioned, it  cannot  with  any  propriety  be  asserted  that  that  part  of 


*  Const.  Llm„  p.  296,  Liverpool  Co.  vs.  Commissioners,  113  TJ.  S. 
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the  opinion  of  Marshall  which  is  based  on  the  facts  of  the  case  is 
made  up  of  mere  dicta;  by  which  is  meant,  as  Bouvier  tells  us, 
^'opinions  expressed  by  the  judges  on  points  that  do  not  necessarily 
arise." 

But  this  was  not  the  only  objection  made  by  Jefferson  to  the 
opinion  of  Marshall.  He  also  said :  "  *  *  *  If  there  is  a  prin- 
ciple of  law  never  yet  contradicted  it  is  that  delivery  is  one  of  the 
essentials  to  the  validity  of  a  deed.  Although  signed  and  sealed, 
yet  as  long  as  it  remains  in  the  hands  of  the  party  himself  it  is 
in  fieri  only ;  it  is  not  a  deed,  and  can  be  made  so  only  by  its  de- 
livery. In  the  hands  of  a  third  person  it  may  be  made  an  escrow. 
But  whatever  is  in  the  hands  of  the  executive  officers  is  certainly 
deemed  to  be  in  the  hands  of  the  President." 

This  reasoning  is  entirely  fallacious.  There  is  no  real  anal- 
ogy between  an  appointment  to  an  office  and  a  deed.  The  law  is 
well  settled  that  a  delivery  of  a  commission  is  not  necessary  to 
complete  the  appointment.*  Neither  is  delivery  necessary  to 
the  validity  of  letters  patent  or  of  patents  for  lands.f  An 
escrow  is  a  conditional  delivery  of  a  deed  to  a  stranger  until  cer- 
tain conditions  shall  be  performed,  when  it  is  to  be  delivered  to 
the  grantee.  President  Adams  had  not  delivered  the  commission 
of  Marbury  to  the  Secretary  of  State  upon  any  condition.  Kor 
was  it  correct  to  say  that  any  document  in  the  hands  of  the  Secre- 
tary of  State  is  in  the  hands  of  the  President.  The  office  of  Sec- 
retary of  State  is  as  distinct  as  that  of  Postmaster-General,  and  the 
duties  of  the  Secretary  are  defined  by  law. 

As  Mr.  Jefferson  treated  the  ruling  in  Marbury  vs.  Madison 
as  not  binding  on  account  of  the  want  of  jurisdiction  in  the  court 
that  rendered  it,  Mr.  Marbury,  though  he  attained  to  immortality 
by  having  his  name  connected  with  one  of  the  most  important  de- 
cisions ever  rendered  by  any  court,  never  got  liis  commission  as 
justice  of  the  peace.  Jefferson  thought  that  in  passing  on  the 
right  of  the  petitioner  to  the  commission  signed  by  President 
Adams  the  intention  of  Marsliall  was  to  instruct  some  other  court 


♦  Mechem,  Public  Offices,  Sec.  114. 

1 19  Enc.  Law,  p.  350;  U.  S.  vs.  Schurz,  102  U.  S.  378. 
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having  jurisdiction  how  to  proceed  in  finally  settling  the  contro- 
versy ;  but  as  at  that  time  no  one  perceived  that  any  other  court 
possessed  the  jurisdiction  that  Congress  had  vainly  attempted  to 
confer  on  the  Supreme  Court,  nothing  further  was  done.  There 
was  a  way  in  which  the  commission  could  have  been  obtained,  but 
it  was  so  obscure  that  it  took  thirty-five  years  to  find  it  out. 

The  Supreme  Court  of  the  United  States  in  Kendall  vs.  U.  S., 
12  Pet  524,  held  that  the  Circuit  Court  of  the  District  of  Columbia 
had  jurisdiction  to  issue  writs  of  mandamus  to  the  heads  of  de- 
partments by  virtue  of  the  act  of  Congress  of  February  27,  1801, 
extending  the  laws  of  Maryland  over  that  part  of  the  District  of 
Columbia  ceded  by  that  State  to  the  United  States.  The  court  in- 
ferred that  as  the  courts  of  Maryland  had  jurisdiction  by  common 
law  to  issue  writs  of  mandamus,  the  same  jurisdiction  was  trans- 
ferred by  the  act  of  Congress  just  mentioned  to  the  Circuit  Court 
of  the  District  of  Columbia.  The  conclusion  of  the  court  was  so 
far  from  being  obvious  that  Chief  Justice  Taney  and  two  other 
judges  filed  vigorous  dissenting  opinions;  but  the  principle  an- 
nounced by  the  majority  has  since  been  frequently  affirmed.* 

Before  Marshall  went  on  the  bench  there  had  been  only  one 
important  decision  on  constitutional  law  made  by  the  Supreme 
Court,  and  that  was  in  the  case  of  Chisholm  vs.  Stat€  of  Georgia, 
decided  in  1793,  in  which  it  was  held  that  under  the  constitutional 
provision  conferring  on  the  Federal  courts  jurisdiction  of  suits 
in  "cases  between  a  State  and  citizens  of  another  State"  the  Su- 
preme Court  had  jurisdiction  of  a  suit  brought  against  a  State  by 
a  citizen  of  another  State.  Chief  Justice  Marshall  before  he  was 
appointed  to  a  place  on  the  bench  was  of  the  opinion  that  this 
doctrine  was  wrong,  and  that  it  was  only  intended  by  the  Constitu- 
tion to  confer  jurisdiction  of  suits  brought  by  a  State  against  a 
citizen  of  another  State,  and  not  to  allow  a  State  to  be  sued  in 
the  Federal  courts  by  any  private  citizen.  Hamilton  had  previ- 
ously expressed  the  same  opinion ;  an  opinion  which  would  now  be 
sustained  probably  by  a  large  majority  of  the  bar.     The  court  con- 


•  U.  S.  vs.  Schurz,  102  U.  S.  393. 
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strued  the  words  literally ;  but  it  could  hardly  have  been  intended 
that  the  States  should  be  sued  without  their  consent;  for  if  so  it 
would  be  possible  to  issue  writs  of  mandamus  or  other  proper  writs 
against  governors,  members  of  the  legislature  and  other  State  offi- 
cers for  the  enforcement  of  any  judgments  that  might  be  rendered 
against  States.  It  does  not  seem  probable  that  the  convention  that 
framed  the  Constitution  meant  to  place  the  States  in  such  a  sub- 
ordinate position. 

The  evils  apprehended  from  this  decision  led  to  the  adoption 
of  the  11th  amendment  to  the  Constitution,  declaring  that  the 
Federal  jurisdiction  shall  not  extend  to  suits  brought  against  any 
State  by  citizens  of  another  State,  or  by  citizens  or  subjects  of  any 
foreign  State. 

This  amendment  gave  rise  to  the  case  of  Cohens  vs.  Virginia, 
6  Wheaton,  264,  decided  in  1821.  It  was  contended  that  as  the 
State  of  Virginia  was  a  party  to  the  suit,  a  writ  of  error  would  not 
lie  to  the  State  court  of  last  resort,  although  a  Federal  question 
was  involved,  because  this  was  a  suit  against  a  State  within  the 
meaning  of  the  11th  amendment;  but  the  court  held  that  it  had 
jurisdiction  under  the  clause  extending  the  judicial  power  to  all 
cases  '^arising  under  the  Constitution,  the  laws  of  the  United 
States  and  treaties  made  under  their  authority;"  and  that  a  writ 
of  error  is  not  a  suit,  but  is  merely  the  continuation  of  a  suit  al- 
ready brought. 

Mr.  Jefferson  often  referred  to  this  decision  as  being  a  usur- 
pation, and  as  trenching  on  the  reserved  rights  of  the  States ;  but 
no  plausible  answer  has  ever  been  made  to  the  able  opinion  deliv- 
ered by  Marshall.  Had  the  case  been  decided  otherwise  our  sys- 
tem of  laws  would  have  become  destitute  of  uniformity,  and  every 
State  might  have  adopted  distinct  principles  of  construction  of 
the  Federal  Constitution.  Mr.  Tucker,  in  his  work  on  the  Con- 
stitution of  the  United  States  (Vol.  II.,  Sec.  367),  in  speaking 
of  this  case,  says :  "It  is  unnecessary  to  discuss  the  merits  of  this 
celebrated  controversy ;  for  the  State  courts  throughout  the  Union, 
in  Virginia  as  well  as  in  the  other  States,  have  recognized  the 
finality  of  the  decision  of  the  Supreme  Court;  and  for  nearly 
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eighty  years  this  has  been  established  in  all  of  the  courts  as  a 
settled  construction." 

Jefferson  often  reasserted  that  the  Supreme  Court  had  no 
power  to  disregard  any  act  of  Congress  or  of  the  executive  as  void 
because  in  violation  of  constitutional  provisions. 

Writing  to  Jarvis  September  28,  1820,  he  says :  "You  seem 
to  consider  the  judges  as  the  ultimate  arbiters  of  all  constitutional 
questions ;  a  very  dangerous  doctrine  indeed,  and  one  which  would 
place  us  under  the  despotism  of  an  oligarchy.  *  *  *  *  The 
Constitution  has  erected  no  such  single  tribunal,  knowing  that  to 
whatever  hands  confided,  with  the  corruption  of  time  and  party 
its  members  would  become  despots.  It  has  more  wisely  made  all 
the  departments  co-equal  and  co-sovereign  with  themselves."  * 

Jefferson  was  so  suspicious  of  the  Supreme  Court  that  he 
wished  to  have  the  judges  polled  as  juries  are  sometimes.  He 
said:  "An  opinion  of  the  court  is  huddled  up  in  conclave,  per- 
haps by  a  majority  of  one,  delivered  as  unanimous,  and  with  the 
silent  acquiescence  of  lax  or  timid  associates,  by  a  crafty  chief 
judge  who  sophisticates  the  law  to  his  own  mind  by  the  turn  of  his 
own  reasoning."  He  adds  that  the  Attorney-General  once  intro- 
duced a  bill  in  Congress  requiring  the  judges  to  deliver  seriatim 
opinions. 

Again  he  said:  "The  very  idea  of  cooking  up  opinions  in 
conclave  begets  suspicions  that  something  passes  which  fears  the 
public  ear." 

Jefferson  often  repeated  the  objections  that  the  opinions  of 
the  Supreme  Court  were  made  up  in  secret,  and  that  the  judges 
did  not  deliver  seriatim  opinions,  as  was  often  done  in  England. 
It  is  difficult  to  see  how  the  judges  could  consult  in  public,  though 
there  was  a  law  enacted  in  France  during  the  Keign  of  Terror  re- 
quiring the  judges  to  do  so;  the  real  object  being  to  keep  them 
always  in  the  presence  of  the  mob,  and  under  its  control ;  indeed, 
to  keep  4;hem  from  consulting  at  all.  Jefferson  was  never  on  the 
bench ;  but  he  had  been  on  many  legislative  committees,  notably  on 


*  Ford,  Writings  of  Jefferson,  Vol.  X.,  p.  160. 
10 
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that  appointed  to  draft  the  Declaration  of  Independence,  which 
sat  hehind  closed  doors. 

As  the  judges  in  England  gave  their  opinions  orally,  some- 
times two  or  more  judges  would  express  their  views  separately; 
but  the  practice  involved  no  principle ;  and  when  opinions  came  to 
be  written  out,  and  were,  after  due  deliberation,  agreed  to  by  all 
of  the  judges,  seriatim  opinions  usually  became  superfluous.  If 
Jefferson's  plan  had  been  adopted  our  law  books  would  have  been 
greatly  increased  in  nimiber ;  and  now  when  we  look  at  our  groan- 
ing shelves  and  waning  space  we  easily  reconcile  ourselves  to  the 
fact  that  his  recommendations  were  not  adopted.  His  objections 
are  principally  interesting  as  showing  his  appreciation  of  the  abil- 
ities of  Marshall,  whom  he  evidently  regarded  as  the  autocrat  of 
the  bench. 

Jefferson  seems  to  have  been  deeply  imbued  with  the  senti- 
ments expressed  by  Mason,  Henry  and  Grayson  in  the  Virginia 
convention.  They  objected  to  almost  every  grant  of  power  con- 
tained in  the  proposed  Constitution  of  the  United  States  on  the 
ground  that  it  might  be  abused.  According  to  that  view  the  Ar- 
ticles of  Confederation,  which  gave  to  Congress  the  mere  right  of 
solicitation,  furnished  the  most  perfect  system  of  government  ever 
devised. 

One  of  the  methods  proposed  by  Mr.  Jefferson  for  correction 
of  the  errors  of  the  Supreme  Court  was  "by  a  strong  protestation 
of  both  houses  of  Congress  that  such  doctrines  advanced  by  the  Su- 
preme Court  are  contrary  lo  the  Constitution;  and  if  afterwards 
they  relapse  into  the  same  heresies,  impeach  and  set  the  whole 
adrift."  * 

Another  plan  proposed  by  Jefferson  was  that  the  judges 
should  be  appointed  for  six  years,  subject  to  re-appointment  by  the 
President,  with  the  approval  of  both  houses,  f 

Again  he  said : 

"I  deem  it  indispensable  to  the  continuation  of  this  govern- 
ment that  they  (the  judges)  should  be  submitted  to  some  practical 


•  Id.,  Vol.  X.,  pp.  192,  199,  198. 
t  Id..  Vol.  X.,  p.  198. 


Digitized  by  VjOOQ IC 


ADDRESS    OF    U.    M.    ROSE. 


147 


and  impartial  control ;  and  that  this,  to  he  impartial,  must  he  com- 
pounded of  a  mixture  of  state  and  federal  authorities."  ^ 

If  such  a  commission  could  he  raised  it  is  not  clear  how  the 
impartiality  of  its  members  could  be  guaranteed.  As  politics  are 
managed  at  present  the  prospect  would  he  dark  indeed. 

Jefferson  never  accused  the  judges  of  corruption ;  but  at  one 
time  he  seems  to  have  thought  them  insane.     He  said : 

"I  repeat  that  I  do  not  charge  the  judges  with  wilful  and  in- 
tentional error,  but  honest  error  must  be  arrested  where  its  tolera- 
tion leads  to  public  ruin.  As  for  the  safety  of  society  we  commit 
honest  maniacs  to  Bedlam,  so  judges  should  be  withdrawn  from 
their  bench  whose  erroneous  biases  are  leading  us  to  dissolution."* 

On  one  occasion  he  frankly  admitted  their  honesty.     He  said: 

"Our  judges  are  as  honest  as  other  men,  and  not  more  so. 
They  have,  with  others,  the  same  passions  for  party,  for  power  and 
the  privileges  of  their  corps.  Their  maxim  is  boni  judicis  est 
ampliare  jurisdictionem ;  and  their  power  is  the  more  dangerous 
as  they  are  in  office  for  life,  and  not  responsible,  as  the  other  func- 
tionaries are,  to  the  elective  control."  f 

The  so-called  maxim  that  it  is  the  duty  of  a  good  judge  to  in- 
crease his  jurisdiction  is  most  likely  the  solemn  jest  of  some  an- 
cient and  irreverent  wag  made  at  the  tavern  after  the  adjournment 
of  the  court  By  increasing  their  jurisdiction  judges  increase 
their  labors  without  increasing  their  salaries;  and,  as  our  judges 
are  usually  greatly  overworked  and  pitifully  underpaid,  they  are 
natui^ally  not  greatly  inclined  to  usurpation  of  unconceded  juris- 
diction. Jefferson  might  have  remembered  that  in  the  case  of 
Marbury  vs.  Madison,  which  gave  him  so  much  offense,  the  court 
declined  an  extensive  jurisdiction  expressly  conferred  by  Congress. 
Within  our  own  time  the  jurisdiction  of  the  Federal  courts  has 
been  greatly  increased,  notably  by  the  XIV.  amendment;  but  the 
evil  of  usurpation  of  jurisdiction  without  legislative  authority,  or 
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in  defiance  of  law,  as  apprehended  by  Jefferson,  has  not  been 
manifested. 

Jefferson  easily  foresaw  that  the  Supreme  Court  might  not 
always  be  right,  and  he  sought  for  some  method  of  correcting  any 
errors  that  it  might  commit;  some  tribunal  which  he  called  "im- 
peccable," for  final  supervision.  Alas,  the  impeccable  tribunal 
has  never  existed  in  this  world.  Compared  with  a  search  for  it 
the  search  for  the  philosopher's  stone  was  reasonable  and  encour- 
aging. Among  a  race  where  such  an  ideal  body  might  be  created 
probably  no  tribunals  of  any  kind  would  be  needed.  The  days  of 
miracles — as  well  as  the  days  of  chivalry — are  over. 

It  is  impossible  to  escape  from  the  maze  of  himian  error.  We 
should  all  agree  that  the  Supreme  Court  has  not  always  been  right ; 
though  we  could  not  agree  on  the  proofs.  Its  opinions,  tried  as 
by  fire,  are  put  to  the  severest  of  tests  hundreds  of  times  every 
day.  Its  judgments  are  always  in  evidence,  and  are  examined 
with  microscopical  analysis;  whereas  the  acts  and  aberrations  of 
the  other  departments,  exacting  but  little  consistency,  often  pass 
almost  unnoticed,  or  are  soon  forgotten.  The  founders  did  not 
expect  infallibility;  they  only  made  a  choice  between  evils.  The 
court  does  not  claim  infallibility.  In  the  tropical  luxuriance  of 
modern  life  new  vistas  open  continually,  and  the  law  must  change 
to  meet  new  emergencies.  Old  principles  must  be  expanded  or 
contracted,  or  abandoned,  as  need  may  require.  Law  and  gov- 
ernment contain  too  many  speculative  elements  to  admit  of  sta- 
.  bility  or  of  ideal  accuracy ;  and  there  is  no  standard  of  highest  ex- 
cellence. Our  conceptions  of  the  law  fluctuate;  and  the  ablest 
jurists  entertain  a  wholesome  fear  of  rigid  definitions  and  of  exact 
formulas.  It  is  only  the  impostor  that  is  always  right.  The  Su- 
preme Court  has  often  admitted  its  own  errors,  and  has  retraced 
its  steps;  and  this  is  the  highest  achievement  which  our  destiny 
admits — the  correction  of  inevitable  mistakes — and  it  is  in  the 
willingness  of  the  court,  not  only  to  examine,  but  to  re-examine,, 
that  we  must  largely  rest  our  hopes.  Of  course  in  extreme  cases 
the  Supreme  Court  can  always  be  turned  do\vn  by  constitutional 
amendment 
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Judge  Chase  had  shown  on  the  bench  a  party  spirit  that 
seemed  to  be  wholly  inconsistent  with  that  impartiality  which  is 
necessary  for  the  proper  administration  of  justice;  but  his  im- 
peachment failed  because  two-thirds  of  the  members  of  the  Senate 
could  not  be  mustered  to  support  a  conviction.  Jefferson  favored 
such  a  change  in  the  constitution  as  would  allow  a  conviction  on 
the  vote  of  a  mere  majority  of  both  houses  of  Congress;  and  he 
contended  that  errors  of  opinion  should  constitute  ground  for  re- 
moval. *  This  would  in  effect  have  given  an  appeal  on  all 
legal  questions  from  the  Supreme  Court  to  Congress,  complicated 
with  proceedings  for  the  removal  of  offending  judges.  As  Con- 
gress is  not  necessarily  made  up  of  men  learned  in  the  law,  and 
professes  to  be  no  more  than  a  political  body,  changing  its  com- 
plexion with  partisan  vicissitudes,  it  seems  quite  evident  that  this 
proposed  device,  if  adopted,  could  only  lead  to  confusion  and 
disaster. 

It  is  obvious  that  Jefferson  had  transferred  to  the  Supreme 
Court  a  part  of  the  animosity  that  he  entertained  towards 
its  chief  justice,  and  that  his  theories  were  not  consistent.  He 
declared  that  each  of  the  departments  of  government  should  be  in- 
dependent; and  yet  he  favored  plans  that  would  have  made  the 
judiciary  entirely  dependent  on  the  legislative  department.  But 
the  proper  corrective,  as  Jefferson  thought,  lay  in  the  fact  that 
members  of  Congress  are  elected  for  fixed  periods;  and  that  the 
fear  of  popular  condemnation  is  always  suspended  over  them  like 
the  sword  of  Damocles.  But  popular  verdicts  are  not  always 
right;  as  any  one  who  has  run  for  office  and  has  been  defeated  will 
testify.  Popular  sentiment  is  proverbially  variable,  and  is  sub- 
ject to  sudden  alterations.  To-day  the  multitude  cry  "Hosannah," 
and  to-morrow  "Crucify  him !"  Congress  and  the  President  are 
the  outcome  of  popular  elections,  and  if  they  were  infallible  the 
restraining  influence  of  the  Supreme  Court  would  not  be  needed. 

It  is  clear  enough  that  Jefferson's  theories,  if  carried  out, 
would  have  destroyed  the  independence  of  the  judiciary;  and,  if 
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there  is  anything  disclosed  in  the  lessons  of  Anglo-Saxon  history  it 
is  equally  clear  that  an  independent  judiciary,  finally  established 
in  England  by  the  act  of  III.  William  and  Mary,  is  the  firmest 
support  of  law  and  of  personal  freedom. 

Mr.  Jefferson  frequently  expressed  the  fear  that  the  liberties 
of  the  country  were  endangered  by  the  Federal  judiciary.  He 
said: 

"The  great  object  of  my  fear  is  the  Federal  judiciary.  That 
body,  like  gravity,  ever  acting  with  noiseless  foot,  and  imalarming 
advance,  gaining  ground  step  by  step,  and  holding  what  it  gains, 
is  ingulfing  insidiously  the  special  governments  into  the  jaws  of 
that  which  feeds  them."  * 

Sentiments  of  this  kind  have  been  so  often  repeated  that  many 
persons  really  suppose  that  our  liberties  may  be  endangered  by  the 
Supreme  Court.  But  that  tribunal  cannot  take  the  initiative  in 
anything.  Its  influence  is  purely  negative.  It  may  restrain;  it 
cannot  accelerate.  It  is  a  shield  and  not  a  sword.  At  the  worst 
it  can  only  condone  illegal  acts  of  others ;  but  if  it  prevented  the 
perpetration  of  unconstitutional  acts  by  the  other  departments  or 
by  the  States  only  one  time  out  of  ten  it  would  still  have  its  reason 
for  being.  Whatever  it  improperly  permits  would  be  done  if  the 
court  did  not  exist.  Experience  has  demonstrated  that  it  is  much 
less  apt  to  encroach  on  the  States  than  Congress  or  the  Executive. 
No  revolution  has  ever  been  begun  by  the  judiciary.  Judges  are 
naturally  conservative  because  the  law  is  so ;  and  they  have  noth- 
ing to  gain  and  everything  to  lose  by  civil  strife,  or  by  rash  exper- 
iments. 

The  necessity  for  the  rule  laid  down  in  Marbury  vs.  Madison 
has  been  amply  confirmed.  It  was  the  boast  of  Chatham  that 
though  the  rain  and  the  wind  might  enter  the  hovel  of  the  English 
peasant,  the  King  could  not  enter ;  nevertheless  every  British  sub- 
ject holds  life,  liberty  and  property  in  absolute  subjection  to  the 
will  of  Parliament.  With  us  the  government  is  one  of  limited 
powers.     There  is  a  vast  area  inaccessible  to  its  exactions;  and 
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the  humblest  suitor  may  at  any  time  challenge  the  authority  of 
President  or  CoDgrefis^  or  both  combined. 

Under  all  forms  of  government  we  must  sooner  or  later  reach 
a  finality.  If  not  the  king,  it  must  be  somebody  else ;  and  the  Su- 
preme Court,  composed  of  learned  men,  quite  excluded  from  the 
pale  of  actual  or  practical  politics,  having  control  neither  of  the 
sword  nor  of  the  purse,  has  as  many  chances  in  favor  of  ability  and 
impartiality  as  any  ultimate  tribunal  that  has  ever  been  devised. 
It  can  only  act  within  a  limited  sphere ;  and  by  the  framework  of 
our  institutions  aggression  on  its  part  is  impossible.  What  acts 
did  Jefferson  refer  to  as  constituting  the  "urialarming  advance  ?" 
The  decisions  in  Marbury  vs.  Madison  and  Cohens  vs.  Virginia; 
and  yet  neither  of  these  has  seriously  "engulphed"  public  liberty, 
or  deprived  the  States  of  any  valuable  right. 

It  must,  however,  be  said  that  Jefferson's  objections  to  the 
jurisdiction  of  the  Supreme  Court  to  annul  the  acts  of  the  other 
departments  as  being  in  violation  of  the  Constitution  were  not  so 
plainly  erroneous  as  they  seem  to  us  now.  He  was  not  alone  in 
his  opinions,  but  was  sustained  by  intelligent  statesmen  in  all  of 
the  States.  There  were  only  a  few  State  precedents  for  the  exer- 
cise of  such  an  imposing  jurisdiction.  English  precedents  were 
all  against  it.  The  Constitution  conferred  no  such  expressed 
power,  and  hence  for  the  strict  constructionist  it  did  not  exist. 

In  Marbury  vs.  Madison  the  court  base  the  decision  on  the 
ground  that  when  an  act  of  Congress  conflicts  with  the  Constitu- 
tion, the  latter  being  the  fundamental  and  higher  law,  must  pre- 
vail. But  in  Luther  vs.  Borden,  7  How.  1,  it  was  held  that  there 
were  various  political  acts  of  the  President  which  the  courts  had 
no  right  to  review.  The  court  say :  ^^It  is  said  that  this  power  in 
the  President  is  dangerous  to  liberty,  and  may  be  abused.  All 
power  may  be  abused  if  placed  in  unworthy  hands.  But  it  would 
be  diflScult,  we  think,  to  point  out  any  other  hands  in  which  the 
power  would  be  more  safe,  and  at  the  same  time  equally  effectual.'' 

If  this  doctrine  was  expanded  a  little,  and  should  be  extended 
to  Congress,  it  would  overthrow  the  rule  prescribed  in  Marbury  vs. 
Madison. 
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"No  doubt  at  first  it  must  have  appeared  most  singular  to  see 
seven  judges  in  their  black  robes  sitting  in  a  room  in  the  basement 
of  the  capitol,  which  John  Randolph  called  "the  cave  of  Tropho- 
nius,"  passing  on  the  validity  of  laws  enacted  by  Congress  in  the 
full  enjoyment  of  its  high  prestige  and  authority  as  representa- 
tives of  the  people. 

It  is  needless  to  pursue  the  subject  farther.  Next  to  the 
formation  of  our  government  the  decision  in  Marbury  vs.  Madison 
is  perhaps  the  most  important  event  in  our  history.  It  estab- 
lished the  only  distinctively  original  principle  in  our  institutions. 
It  did  not  erect  an  infallible  tribunal,  because  that  is  impossible ; 
but  it  provided  for  a  peaceable  settlement  of  questions  of  the  most 
disturbing  character,  and  smoothed  the  way  for  harmonious  in- 
tellectual and  economical  development.  Slavery  was  by  the  terms 
of  the  Constitution  excluded  from  national  control,  and  the  result 
was  a  civil  war  of  unparalleled  proportions  and  ruinous  results. 
Time  has  amply  vindicated  the  irresistible  logic  of  Marshall, 
against  which  the  tremendous  influence  of  JeflFerson  could  make 
no  impression,  and  which  nothing  else  has  been  able  to  shake. 
Since  the  rule  was  established  we  have  had  nearly  a  hundred  State 
conventions  that  have  formed  State  Constitutions,  but  not  one  has 
departed  from  the  principle  asserted  in  this  great  case  decided  a 
century  ago,  or  has  in  the  least  impaired  the  power  of  the  courts  of 
last  resort  to  define  the  exact  constitutional  limits  beyond  which 
legislative  and  executive  power  cannot  go.  Such  unanimity  in 
public  sentiment  is  probably  without  historic  parallel. 

Had  the  case  been  decided  otherwise  our  Constitutions,  State 
and  Federal,  would  have  been  mere  ropes  of  sand.  Every  depart- 
ment of  each  might  have  had  its  own  code  of  constitutional  law,  all 
equally  authoritative.  With  our  forty-five  States  this  would  be 
confusion  worse  confounded.  We  should  have  neither  unity,  har- 
mony nor  perpetuity;  for  a  house  that  is  divided  against  itself 
cannot  stand.  Anarchy  and  the  South  American  system  of  pro- 
nunciamentos  must  have  been  the  result.  Very  recently  the  Aus- 
tralian Confederation  has  given  its  sanction  to  the  principle  an- 
nounced in  the  Marbury  case. 
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The  bar  may  look  back  upon  this  important  piece  of  history 
with  a  sentiment  of  honest  and  unmixed  pride.  It  is  required 
that  all  the  judges  of  the  courts  of  last  resort  shall  be  men  learned 
in  the  law.  Hence  they  are  all  men  belonging  to  the  legal  profes- 
sion ;  and  to  them  has  been  thus  solely  entrusted  for  a  century  the 
most  responsible  duty  of  guarding  in  their  last  sanctuary  the  lives, 
reputation,  liberty  and  property  of  every  citizen  by  enforcing  con- 
stitutional restraints  solemnly  devised  for  their  protection.  Never 
has  there  been  any  secular  duty  so  delicate,  so  high  or  so  holy ;  the 
confidence  thus  reposed  in  our  profession,  surpassing  anything 
previously  known,  should  awaken  feelings  of  gratitude ;  and  should 
stimulate  us  to  endci^vor  to  render  it  in  every  way  worthy  of  the 
honor  thus  confidingly  and  generously  conferred.  It  may  be  that 
the  victories  of  peace  are  usually  less  renowned  than  those  of  war, 
but  they  are  also  far  less  costly  and  less  cruel.  Many  questions 
that  have  divided  the  minds  of  patriots  and  of  statesmen,  and  that 
have  distracted  the  country,  have  been  quietly  adjusted  by  the 
courts  without  a  drumbeat,  without  a  march  of  a  battalion,  or  the 
shedding  of  a  drop  of  blood.  Such  victories  as  these  are  at  least 
beyond  the  reach  of  disparagement.  To  the  bar  and  to  its  repre- 
sentatives is  assigned  this  most  far-reaching  task,  requiring  for  its 
performance  great  abilities,  with  profound  learning,  a  keen  sense 
of  justice,  perfect  uprightness,  accomplished  statesmanship,  and  a 
vision  undinmied  by  passion  or  prejudice;  examples  such  as  the 
best  training  and  discipline  of  the  bar  can  alone  supply.  A  good 
bench  is  the  emanation  of  a  good  bar;  and  hence  the  responsibil- 
ities of  the  bar  even  in  matters  solely  relating  to  good  government 
are  weighty  and  incalculable. 

Finally  there  was  some  collision  between  Jefferson  and  Mar- 
shall, growing  out  of  the  trial  of  Aaron  Burr.  In  1800  Jefferson 
and  Burr  ran  on  the  same  ticket  for  President  and  Vice-President. 
As  the  law  stood  at  that  time  the  candidate  receiving  the  highest 
number  of  votes  became  President,  and  the  candidate  receiving 
the  next  highest  number  became  Vice-President.  As  Jefferson 
and  Burr  received  an  equal  number  of  votes  the  election  was  thrown 
into  the  House  of  Representatives,  where  the  Federalists  held  tlie 
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balance  of  power.  Burr  had  only  been  placed  on  the  ticket  on 
account  of  his  local  influence,  no  one  intending  that  he  should  be 
made  President ;  but  he  secretly  intrigued  with  the  Federalists  to 
supplant  his  leader.  In  this  proceeding  he  was  thwarted  by  Ham- 
ilton, who  favored  his  old  enemy  Jefferson,  whom  he  knew  to  be 
honest,  rather  than  Burr,  whom  he  knew  to  be  dishonest. 

Long  before  Burr  engaged  in  his  wild  undertaking  to  re- 
enact  the  part  of  Napoleon  on  the  Western  Continent  by  making 
himself  emperor  of  Mexico,  Jefferson  had  learned  of  his  intrigues 
against  him  in  the  presidential  election  of  1800.  Whether  this 
circumstance  had  any  influence  on  the  conduct  of  the  trial  is  only 
a  matter  of  conjecture.  All  that  we  can  say  is  that  Jefferson  urged 
the  prosecution  with  the  utmost  vigor.  He  no  doubt  regarded 
Burr  as  a  very  dangerous  man.  In  a  special  message  sent  to  Con- 
gress on  the  subject  he  included  an  extract  from  a  letter  from  Gen- 
eral Wilkinson.  During  the  course  of  the  trial  Burr  applied  to 
the  court  for  a  subpoena  duces  tecum,  directed  to  Jefferson,  com- 
manding him  to  bring  the  letter  into  court,  stating  that  he  had  de- 
manded a  copy  of  it  in  vain.  C.  J.  Marshall,  presiding  in  the 
court  with  the  district  judge,  Griffin,  granted  the  prayer  of  the  de- 
fendant. Jefferson  complained  of  this  act  of  the  court  bitterly. 
He  wrote  to  Hay,  the  district  attorney,  that  his  business  as  Presi- 
dent required  his  presence  at  Washington,  and  that  he  could  not 
be  forced  to  go  to  parts  of  the  country  as  distant  as  Richmond  to 
testify  in  the  courts. 

I  have  lately  seen  an  address  by  a  distinguished  speaker  laud- 
atory of  Judge  Marshall,  treating  this  decision  as  clearly  errone- 
ous. In  this  conclusion  I  am  unable  to  agree.  The  court  only 
gave  an  order  for  the  production  of  the  paper,  and  did  not  require 
the  attendance  of  the  President.  The  letter  did  not  purport  to  be 
a  public  document ;  and  the  refusal  to  give  a  copy  tended  to  show 
that  it  was  not  public.  The  order  made  was  extremely  well 
guarded,  leaving  the  way  open  for  any  objections  or  reservations 
that  the  President  might  make.  No  one  in  this  country  is  above 
the  law;  and  it  is  an  alarming  doctrine  that  if  a  private  paper  hap- 
pens to  get  into  the  custody  of  the  President  a  person  accused  of 
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crime  may  be  hanged  because  it  is  inaccessible  to  him  and  to  the 
courts. 

The  result  of  the  proceeding  was  that  the  letter  was  sent  to 
the  district  attorney,  to  be  held  subject  to  the  order  of  the  court 
It  was  then  that  Burr  discovered  that  he  did  not  want  it. 

Partisans  endeavored  to  cast  blame  on  Manball  for  the  ac- 
quittal of  Burr ;  but  the  prosecution  for  treason  broke  down  com- 
pletely. However  reckless  and  wicked  the  enterprise  of  Burr  may 
have  been,  there  was  no  pretense  that  there  was  any  proof  of  an 
overt  act  of  treason  against  the  United  States.  If  he  bad  been  con- 
victed he  would  have  been  a  martyr ;  and  he  fell  far  short  of  de- 
serving such  an  honor.  He  was  reserved  for  a  worse  fate. 
Though  acquitted,  the  trial  showed  him  to  be  so  worthless  and  un- 
principled, so  made  up  of  duplicity,  that  this  man  who  had  come 
within  one  vote  uf  filling  the  seat  lately  occupied  by  Washington, 
became  a  wanderer  and  an  outcast. 

Though  I  think  that  in  his  contest  with  Marshall  and  the 
Supreme  Court  Jefferson  was  quite  in  the  wrong,  yet  that  fact 
hardly  detracts  from  the  commanding  position  that  he  holds  in 
American  history.  He  failed  in  other  things  that  were  worthy  of 
success.  What  misfortunes  ^^ould  not  have  been  averted  if  he  had 
succeeded  in  his  efforts  to  stifle  African  slavery  in  its  infancy! 
He  was  a  man  far  and  away  ahead  of  his  age.  He  alone  of  the 
men  of  his  time  perceived  the  true  value  of  popular  education,  and 
for  that  he  labored  unceasingly.  He  devised  as  an  inscription  for 
his  tomb:  "Here  was  buried  Thomas  Jefferson,  author  of  the  Dec- 
laration of  Independence,  of  the  Statute  of  Virginia  for  Religious 
Freedom,  and  Father  of  the  University  of  Virginia."  These  were 
titles  enough  for  fame.  Nothing  was  said  about  his  having  been 
twice  elected  to  the  highest  office  in  the  gift  of  the  people.  Noth- 
ing about  the  Louisiana  purchase,  which  doubled  the  extent  of  the 
territory  of  his  native  land;  nothing  about  the  exploring  expedi- 
tions by  which  he  laid  the  foundation  for  the  acquisition  of  the 
Oregon  Territory,  and  ojDened  the  gateway  to  the  Pacific.  He 
failed  in  trying  to  establish  a  decimal  system  of  weights  and  meas- 
ures, but  his  hand  is  seen  in  our  monetary  system  and  in  the  sur- 
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veys  of  the  public  lands,  as  well  as  in  many  other  things.  If  these 
achievements  may  count  for  anything  he  was  one  of  the  greatest 
benefactors,  one  of  the  most  successful  promoters  of  civilization 
that  the  world  has  ever  seen.  Men  will  perhaps  always  differ 
about  his  political  opinions,  but  our  contemporary  historians  who 
seek  to  blacken  his  character  by  repeating  the  campaign  lies  of 
1800  and  1804,  the  most  virulent  period  of  our  political  history, 
underrate  the  intelligence  of  the  American  people,  the  bulk  of 
whom  have  not  yet  ceased  to  venerate  the  great  founders  of  the 
Republic,  who  conceived,  planned  and  carried  into  successful  exe- 
cution the  most  colossal  enterprise  recorded  in  the  annals  of  man- 
kind. 

After  the  lapse  of  so  many  years,  now  that  the  smoke  of  the 
conflict  has  been  blown  aside,  we  can  see  that  Marshall  and  Jeffer- 
son labored  along  converging  lines  for  the  upbuilding  of  our  coun- 
try, and  for  that  advance  of  civilization  which  marked  pre-emi- 
nently that  illustrious  century,  the  close  of  which  we  have  been 
permitted  to  behold.  The  builders  may  not  entirely  agree,  but 
the  rising  temple  reveals  in  its  magnificent  proportions  the  plan  of 
the  Architect     So  may  it  ever  be. 
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COMMITTEE  ON  LAW  REFORM. 


Denver,  Colo.,  December  26,  1900. 

To  The  Hon.  Moses  Hallett,  President,  and  to  The  Colorado  Bar 
Association : 

The  Committee  on  Law  Eeform  herewith  reports  for  con- 
sideration a  bill  for  submitting  to  the  electors  of  the  State, 
amendments  to  Article  VI.  of  the  Constitution,  relating  to  the 
Supreme  Court.     We  recommend  the  adoption  of  this  bill. 

This  committee  has  considered,  and  the  members  individ- 
ually favor,  a  bill  for  holding  elections  of  judicial  officers  at 
times  other  than  at  general  elections,  but  in  view  of  the  financial 
condition  of  the  State,  the  heavy  expense  of  such  additional  elec- 
tions, and  the  importance  of  securing  the  adoption  of  the  bill 
herewith  presented,  the  committee  has  considered  it  best  not  to 
recommend  a  bill  for  separate  elections  of  judicial  officers  at 
present. 

Kespectf  uUy  submitted, 

JULIUS  C.  GUNTER, 

Chairman. 

A  bill  for  an  act  to  submit  to  the  qualified  electors  of  the 
State  of  Colorado  amendments  to  Article  VI.  of  the  Constitution 
of  Colorado. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Colorado : 

Section  1.  There  shall  be  submitted  to  the  qualified  electors 
of  the  State  of  Colorado  at  the  next  general  election  for  mem- 
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bers  of  the  general  assembly,  for  their  approval  or  rejection,  the 
following  amendments  to  the  constitution  of  the  State  of  Colo- 
rado, which,  when  ratified  by  a  majority  of  those  voting  thereon 
shall  be  valid  as  a  part  of  the  constitution.  That  is  to  say.  Sec- 
tion 5  of  Article  VI.  of  the  constitution  of  the  State  of  Colorado 
shall  be  amended  so  as  to  read  as  follows : 

Sec.  5.     The  Supreme  Court  shall  consist  of  seven  judges 
who  may  sit  in  banc  or  in  two  or  more  departments  as  the  court 
may,  from  time  to  time,  determine.     In  case  said  court  shall  sit 
in  departments  each  of  said  departments  shall  have  the  full  power 
and  authority  of  said  court  in  the  determination  of  causes,  the 
issuing  of  writs  and  the  exercise  of  all  powers  authorized  by  this 
constitution,  or  provided  by  law,  subject  to  the  general  control  of 
the  court  sitting  in  banc,  and  such  rules  and  regulations  as  the 
court  may  make,  but  no  decision  of  any  department  shall  become 
the  judgment  of  the  court  unless  concurred  in  by  at  least  three 
judges,  and  no  case  involving  a  construction  of  the  constitution 
of  this  state  or  of  the  United  States,  shall  be  decided  except  by 
the  court  in  banc. 

Sec.  2.  Section  6  of  Article  VI.  of  the  constitution  of  the 
State  of  Colorado  shall  be  amended  to  read  as  follows : 

Sec.  6.  The  judges  of  the  Supreme  Court,  except  as  herein 
provided,  shall  be  elected  by  the  electors  of  the  state  at  large. 

Sec.  3.  Section  7  of  Article  VI.  of  the  constitution  of  the 
State  of  Colorado  shall  be  amended  so  as  to  read  as  follows : 

Sec.  7.  The  term  of  office  of  the  judges  of  the  Supreme 
Court,  hereafter  elected,  except  as  in  this  article  otherwise  pro- 
vided, shall  be  fourteen  years. 

Sec.  4.  Section  8  of  Article  VI.  of  the  constitution  of  the 
State  of  Colorado  shall  be  amended  so  as  to  read  as  follows: 

Sec.  8.  On  the  last  day  of  January  next  after  the  adoption 
of  this  amendment,  the  Court  of  Appeals  shall  cease  to  exist,  and 
the  then  judges  of  said  court  shall  be  judges  of  the  Supreme 
Court.  All  causes  pending  before  the  Court  of  Appeals  shall 
then  stand  transferred  to  and  be  pending  in  the  Supreme  Court, 
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and  no  bond  or  obligation  given  in  any  of  said  causes  shall  be 
aflFected  by  said  transfer.     The  term  of  office  of  that  judge  of  the 
Supreme  Court  whose  term  expires  in  1904  is  extended  to  such 
date  in  1905  as  is  or  may  be  by  law  fixed  for  the  expiration  of 
terms  of  office  of  judges  of  the   Supreme  Court;   the  term  of 
office  of  that  judge  transferred  from  the  Court  of  Appeals  whose 
term  would  expire  in   1903  shall  be  extended  to  such  date  as 
above  in  1905 ;  the  term  of  office  of  that  judge  transferred  from 
the  Court  of  Appeals  whose  term  would  expire  in  1905  shall  ex- 
pire at  such  date  as  above  in  1905;  and  the  term  of  that  judge 
transferred  from  the  Court  of  Appeals    whose  term  would  expire 
in  1907  shall  expire  at  such  date  as  above  in  1907.     The  governor 
shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the 
senate,  appoint  one  judge  whose  term  of  office  shall  expire  at 
such  date  as  above  in  1905.     In  1904  there  shall  be  elected  four 
judges  of  the  Supreme  Court,  one  of  whom  shall  hold  office  for 
the  term  of  six  years;  one  for  the  term  of  eight  years;  one  for 
the  term  of  ten  years  and  one  for  the  term  of  twelve  years.     In 
1906  there   shall  be  elected  one  judge  for  the  term  of  twelve  years 
and  one  judge  for  the  term  of  fourteen  years.    In  1909  there  shall 
be  elected  one  judge  for  the  term  of  thirteen  years.     In   1910 
and  in  every  alternate  year  thereafter,  there  shall  be  elected  one 
judge  for  the  term  of  fourteen  years.     The  judge  having  the  short- 
est term  to  serve,  not  holding  his  office  by  appointment  or  elec- 
tion to  fill  a  vacancy,  shall  be  the  Chief  Justice.     In  case  the 
terms  of  office  of  two  or  more  judges  expire  at  the  same  time, 
said  judges  shall  determine  by  lot  who  shall  be  the  Chief  Justice. 
The  Chief  Justice  shall  preside  at  all  sessions  of  the  court 
in  banc,  and,  in  case  of  his  absence,  then  the  judge  present  who 
would  next  be  entitled  to  become  Chief  Justice  shall   preside. 
Until  otherwise  provided  by  law  the  Supreme  Court  shall  have 
power  to  review  the  judgments  and  proceedings  of  inferior  courts, 
in  such  instances  and  in  such  manner  as  was  provided  by  law 
previous  to  the  act  establishing  the  Court  of  Appeals. 
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July  9,  1901. 
To  The  Colorado  Bar  Association : 

Your  Committee  on  Grievances  respectfully  reports  that  dur- 
ing the  past  year  it  has  held  seven  meetings  for  investigation  of 
charges  of  misconduct  of  attorneys. 

The  work  of  the  committee  cannot  be  understood  unless  its 
work  from  the  organization  of  the  Association  to  the  present  time 
is  reviewed. 

It  is  the  practice  of  the  committee,  upon  ordering  a  prosecu- 
tion for  disbarment  to  be  instituted,  to  request  some  member  of 
the  Association  to  act  as  its  attorney  and  take  charge  of  the  prose- 
cution, and  it  is  to  be  said  to  the  credit  of  the  members  of  the 
Association  that  in  all  cases  this  work  has  been  cheerfully  under- 
taken unless  something  made  it  impossible.  Too  much  credit 
cannot  be  given  these  gentlemen  for  the  efficient  and  laborious 
duties  they  have  thus  performed.  That  proper  credit  may  be 
given,  the  names  of  these  attorneys  will  be  given  in  the  summary 
which  follows. 

The  following  summary  is  given  of  the  work  of  the  commit- 
tee during  the  period  of  1897  to  1901 : 

Cases  investigated 50 

Prosecutions  ordered 27 

Prosecutions  refused 12 

Parties  dying  during  investigation 2 

Xow  pending  before  the  committee 

and  under  investigation 9 

50 
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In  addition  to  the  above,  the  committee  investigated  three 
eases  at  the  request  of  the  Supreme  Court.  In  one,  the  committee 
reoommended  that  the  rule  to  show  cause  issue;  in  another  the  com- 
mittee recommended  that  no  rule  issue;  and  in  the  third  it  declined 
to  act. 

Of  the  twenty-seven  prosecutions  ordered,  the  following  table 
indicates  their  present  status : 

Attorneys  disbarred 11 

Died  during  pendency  of  case  in  court 1 

Left  the  state  before  service  of  process 3 

Cases  not  yet  filed  by  the  Association's  attorneys ....   6 
Pending  in  court 7 


27 

During  the  year  1900-1901  the  following  sunmiarizes  the  work 
of  the  committee: 

Attorneys  disbarred 5 

New  prosecutions  authorized 6 

Prosecutions  refused 5 

Died  during  investigation 1 

Declined  to  investigate 1 

Prosecution  previously  ordered,   but  order  reversed 
on  account  of  a  decision  of  the  matter  in  a  civil 

case  between  the  parties 1 

The  following  is  a  sunmiary  of"  all  cases  for  disbarment  begun 
in  the  Supreme  Court  from  1897  to  1901,  and  the  name  of  the  at- 
torney representing  the  Association  in  the  prosecution,  and  the 
present  condition  of  the  case : 

Matthew  8.  Adams. 

Prosecution  ordered  December  17,  1898 ;  Lucius  W.  Hoyt,  at- 
torney for  Association.  Disbarred  September  18,  1899.  People 
vs.  Adams,  68  Pac,  603 ;  26  Colo.,  412. 

11 
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Joseph  N.  Baxter. 

Prosecution  ordered  March  29,  1901;  Lewis  S.  Young,  at- 
torney for  Association.    Pending  in  court. 

Frederick  W.  Betts. 

Prosecution  ordered  March  4,  1898 ;  A.  J.  Fowler,  attorney 
for  Association.  Disbarred  October  16,  1899.  People  vs.  Betts, 
68  Pac,  1091;  26  Colo.,  521. 

Joseph  W.  Farrell. 

Prosecution  ordered  April  13,  1901 ;  Edward  Kent,  attorney 
for  Association.    Pending  in  court 

Lyman  H.  Hays. 

Prosecution  ordered  December  17,  1898 ;  Henry  F.  May,  at- 
torney for  Association.  Disbarred  November  19,  1900.  People 
vs.  Hays,  62  Pac,  832. 

James  Hoffmire, 

Prosecution  ordered  September  24,  1900 ;  K.  G.  Withers,  a^ 
tomey  for  Association.    Pending  in  court. 

John  C.  Keegan. 

Prosecution  ordered  October  9,  1900;  Carlton  M.  Bliss,  attor- 
ney for  Association.     Pending  in  court. 

W.  D.  Kelsey. 

Prosecution  ordered  April  24,  1899 ;  F.  E.  Gove  and  George 
P.  Steele,  attorneys  for  Association.     Pending  in  court 

Arnold  Mann. 

Prosecution  ordered  October  20,  1899;  Harry  C.  Davis,  at- 
torney for  Association.  Disbarred  Xovember  19,  1900.  People 
vs.  Mann,  62  Pac,  840. 

Charles  D.  May, 

Prosecution  ordered  August  23,  1899;  George  L.  Hodges,  at- 
torney for  Association.  Mr.  May  died  March  2,  1900,  while  the 
case  was  pending  in  court,  and  it  was  therefore  dismissed. 
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C.  7.  Mead. 

Prosecution  ordered  December  29,  1899 ;  Thomas  H.  Hood, 
attorney  for  Association.     Pending  in  court 

John  F,  Monroe. 

Prosecution  ordered  December  17,  1898 ;  Lucius  W.  Hoyt,  at- 
torney for  Association.  Disbarred  April  17,  1899.  People  vs. 
Monroe,  26  Colo.,  232 ;  57  Pac,  696. 

Willard  Rinkle. 

Prosecution  ordered  March  4,  1898 ;  A.  J.  Fowler,  attorney 
for  Association.  Disbarred  October  16,  1899.  People  vs.  Rinkle, 
58  Pac,  1091;  26  Colo.  521. 

A.  W.  Sindlinger. 

Prosecution  ordered  October  20,  1899 ;  C.  W.  Everett,  attor- 
ney for  Association.  Disbarred  February  4,  1901.  People  vs. 
Sindlinger,  64  Pac,  191. 

George  Vamum, 

Prosecution  ordered  December  17,  1898 ;  E.  L.  Johnson  and 
John  D.  Fleming,  attorneys  for  Association.  Disbarred  March 
4,  1901.    People  vs.  Vamum,  64  Pac,  202. 

Michael  B.  Waidron. 

Prosecution  ordered  October  20,  1899 ;  George  Z.  Dimmitt, 
attorney  for  Association.  Disbarred  February  4,  1901.  People 
vs.  Waidron,  64  Pac,  186. 

Arthur  H.  Walkey. 

Prosecution  ordered  March  4,  1898 ;  Caldwell  Yeaman  and 
Piatt  Kogers,  attorneys  for  Association.  Service  held  sufficient 
March  6, 1899.  In  re  Walkey,  56  Pac,  576 ;  26  Colo.,  161.  Dis- 
barred October  2,  1899.  People  vs.  Walkey,  58  Pac,  591 ;  26 
Colo.,  483. 

Frank  B.  Webster. 

Prosecution  ordered  October  20,  1899;  Thomas  H.  Hard- 
castle,  attorney  for  Association.  Motion  for  judgment  on  pleadings 
denied  February  4,  1901.    64  Pac,  207.    Pending  in  court. 
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William  J.  Weeber. 

Prosecution  ordered  December  17,  1898 ;  Lucius  W.  Hoyt,  at- 
torney for  Association.  Disbarred  April  17,  1899.  People  vs. 
Weeber,  57  Pac,  1079 ;  26  Colo.,  229.  Re-instatement  refused 
March  5,  1900.  Second  petition  for  re-instatement  pending  in 
court 

Respectfully  submitted, 

PLATT  ROGERS, 

Chairman. 
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COMMITTEE  ON  LAW  REFCM^M. 


To  The  Colorado  Bar  Association : 


July  9,  3  901. 


This  Association,  at  its  December  meeting  of  last  year,  recom- 
mended to  the  legislature  a  bill  for  the  consolidation  of  the  court 
of  Appeals  and  the  Supreme  Court.  The  bill  was  presented  to  the 
l^slature  by  this  committee ;  it  failed  of  passage  in  the  senate. 
We  suggest  an  endorsement  of  this  bill,  and  that  the  Association 
take  such  steps  as  may  appear  to  it  wise  for  the  passage  of  the  bilL 
We  believe  that  the  bill  can  be  passed  in  substantially  the  form 
drafted  by  this  Association,  if  reasonable  and  timely  effort  be  made 
in  its  behalf. 

The  exhaustive  and  satisfactory  address  of  our  President  re- 
moves the  necessity  of  enlarging  our  report. 

JULIUS  C.  GUNTER, 

Chairman. 
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July  9,  1901. 
To  The  Colorado  Bar  Association : 

Your  Committee  on  I>egal  Education  herewith  presents  its 
annual  report: 

The  number  of  attorneys  to  the  population  is  considerably 
greater  in  Colorado  than  in  most  states  of  the  Union,  and  through- 
out the  United  States  the  number  of  lawyers  is  in  excess  of  what  is 
needed  for  the  work  to  be  done. 

This  condition  of  things  in  Colorado  tempts  members  of  the 
bar,  in  the  strife  for  business,  to  do  unprofessional  and  dishonest 
things. 

Such  conduct  is  prejudicial  to  laymen  and  to  the  good  name 
of  the  profession. 

It  has  therefore  been  the  policy  of  your  committee  to  reduce 
the  number  of  attorneys  by  raising  the  requirements  for  admission 
to  the  bar,  and  to  investigate  more  carefully  as  to  the  character  of 
those  actually  admitted.  It  was  observed  also  that  the  number  ad- 
mitted on  motion  from  other  states  formerly  was  large,  and  that 
the  investigations  of  the  Grievance  Committee  as  to  unprofessional 
and  dishonest  conduct  were  very  largely  regarding  the  actions  of 
those  so  admitted. 

The  Committee  on  Legal  Education,  therefore,  during  the 
year  1900-1901,  recommended  to  the  Supreme  Court  the  raising  of 
the  required  time  of  study  from  two  to  three  years  and  the  limiting 
very  much  the  right  of  attorneys  to  be  admitted  on  motion. 

Carrying  out  this  recommendation,  the  Supreme  Court  in 
September,  1900,  raised  the  time  of  study  from  two  to  three  years. 
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and  provided  that  attorneys  from  other  states  might  be  admitted  on 
motion  if  they  had  practiced  in  that  state  for  five  years,  and  its  re- 
quirepaents  were  equal  to  those  of  this  state ;  and  if  its  requirements 
were  not  equal  to  ours  that  the  attorney  should  have  practiced  in 
that  state  for  ten  years ;  and  required  the  law  examiners  to  hold  the 
application  for  sixty  days  within  which  time  the  investigation  could 
be  made  as  to  their  character. 

It  has  been  the  practice  of  the  Secretary  of  the  Law  Exam- 
iners to  inform  the  Secretary  of  the  Association  of  the  application, 
and  the  Secretary  of  the  Association  has  communicated  with  the 
Bar  Association  of  the  locality  from  which  the  applicant  came  as 
to  his  character. 

As  a  result  of  the  rule  regarding  the  admission  of  attorneys 
from  other  states  it  is  significant  that  the  number  so  admitted  has 
been  reduced  from  about  twenty  per  month  to  two  per  month. 

This  result,  it  seems  to  your  committee,  is  gratifying. 

OHAS.  E.  GAST, 

Chairman. 
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The  undersigned,  members  of  the  bar  of  Colorado,  believing 
that  the  organized  action  and  influence  of  our  profession,  properly 
exerted,  would  lead  to  the  creation  of  more  intimate  relations  be- 
tween its  members  than  now  exist,  and  would,  at  the  same  time,  sus- 
tain the  profession  in  its  proper  position  in  the  community  and 
thereby  enable  it,  in  many  ways,  to  promote  the  interests  of  the 
public,  do  hereby  agree  to  unite  in  forming  a  state  association  for 
such  purposes. 

And  we  do  hereby  appoint  Hugh  Butler,  Edward  L.  Johnson 
and  Lucius  W.  Hoyt,  a  coromittee  to  call  a  meeting  of  the  subscrib- 
ers at  such  time  and  place  as  may  be  designated  by  said  committee, 
at  which  meeting  measures  will  be  taken  for  the  organization  of  the 
proposed  association. 

July,  1897. 


Hugh  Butler. 
A.  E.  Pattison. 
J.  C.  Helm. 
A.  J.  Rising. 
J.  F.  Vaile. 
Westbrook  S.  Decker. 
Caldwell  Yeaman. 
A.  C.  Phelps. 
Sylvester  Q.  Williams. 
R.  J.  Pitkin. 
Edward  L.  Johnson. 
Oscar  Renter. 
W.  C.  Kingsley. 


Piatt  Rogers. 
E.  T.  Wells. 
Henry  T.  Rogers. 
Lewis  B.  France. 
James  H.  Blood. 
Henry  C.  Charpiot. 
*Henry  W.  Hobson. 
Ralph  Talbot. 
Wm.  P.  Hillhouse. 
Morton  S.  Bailey. 
Chas.  Cavender. 
Samuel  P.  Dale. 
A.  H.  De  France. 
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Thos.  II.  Devine. 
Henry  A.  Dubbs. 
John  A.  Ewing. 
W.  H.  Gabbert. 
D.  V.  Bums. 
Charles  H.  Toll. 
Lucius  W.  Hoyt 
R.  S.  Morrison. 
Wm.  A.  Moore. 
Orland  S.  IsbelL 
Henry  V.  Johnson. 
George  C.  Manly. 
John  H.  Denison. 
John  L.- Jerome. 
John  D.  Fleming. 
G.  C.  Bartels. 
Charles  J.  Hughes,  Jr. 
Tyson  S.  Dines. 
A.  J.  Fowler. 


Earl  M.  Cranston. 
Thos.  li.  Hood. 
Cbas.  E.  Gast. 
S.  A.  Giffin. 
*0.  F.  A.  Greene. 
A.  T.  Gunnell. 
J.  C.  Gunter. 
G.  K.  Hartenstein. 
Harry  N.  Haynes. 
Edward  C.  Mason. 
Jos.  H.  Maupin. 
William  L.  Murfree. 
Jesse  G.  Northcutt. 
John  T.  Shumate. 
Ed.  T.  Taylor. 
C.  A.  Wilkin. 
Robert  G.  Withers. 
R.  H.  Whiteley. 


*Deceased. 
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CERTIFICATE 

OF 

INCORPORATION 


FILED  JANUARY  8,  J898. 


State  of  Colorado,  County  of  Arapahoe,  ss. 

We,  the  undersigned,  being  citizens  of  the  United  States,  and 
of  the  state  of  Colorado,  and  desiring  to  form  an  association  not 
for  pecuniary  profit,  pursuant  to  the  statutes  of  the  state  of  Colo- 
rado, providing  for  the  organization  of  corporations  other  than  for 
pecuniary  profit,  do  hereby  certify  that  the  following  is  a  true 
statement  of  the  name  or  title  by  which  such  association  shall  be 
known  in  law ;  the  particular  business  and  the  objects  for  which  it 
is  formed ;  the  number  of  its  trustees,  and  the  names  of  those  se- 
lected for  the  first  year  of  its  existence,  viz. : 

1.  Name  or  Title:    The  Colorado  Bar  Association. 

2.  Particular  Business  and  Objects :  To  advance  the  science 
of  jurisprudence;  to  promote  the  administration  of  justice;  to 
secure  proper  legislation ;  to  encourage  a  thorough  legal  education ; 
to  uphold  the  honor  and  dignity  of  the  bar;  to  cultivate  cordial 
intercourse  among  the  lawyers  of  Colorado ;  to  perpetuate  a  history 
of  the  profession  and  the  memory  of  its  members ;  to  acquire,  own 
and  hold  real  and  personal  property,  including  a  law  library,  club 
house,  etc.,  in  furtherance  of  said  business  and  objects. 

3.  Number  of  Trustees:   Seven  (7). 

4.  Names  of  the  Trustees  Selected  for  the  First  Year :  Hugh 
Butler,  Westbrook  S.  Decker,  Edward  L.  Johnson,  Caldwell  Yea- 
man,  Lucius  W.  Hoyt,  Piatt  Eogers,  W.  C.  Kingsley. 
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CERTIFICATE  OF  INCORPORATION.  17 1 

5.  Principal  Place  of  Business  of  the  Association :  City  of 
Denver,  in  the  county  of  Arapahoe. 

Witness  our  hands  this  4:th  day  of  October,  1897. 

CALDWELL  YEAMAN,  JAMES  H.  BLOOD, 

E.  T.  WELLS,  T.  H.  HOOD, 

A.  E.  PATTISON,  WILLIAM  L.  MUKFKEE, 

HEXRY  T.  EOGEBS,  JOHN  H.  DENISON, 

EARL  M.  CRANSTON,  CHAS,  CAVENDER, 

GUSTAVE  C.  BARTELS,  EDWARD  C.  MASON, 

EDWARD  L.  JOHNSON,  A.  J.  FOWLER, 

CHAS.  E.  GAST,  ED.  T.  TAYLOR, 

PLATT  ROGERS,  LUCIUS  W.  HOYT. 

State  of  Colorado,  County  of  Arapahoe,  ss. 

I,  George  C.  Manly,  a  notary  public  within  and  for  said 
county;  in  the  state  aforesaid,  do  hereby  certify  that  Caldwell  Yea- 
man,  A.  E.  Pattison,  Henry  T.  Rogers,  Earl  M.  Cranston,  Gus- 
tave  C.  Bartels,  Edward  L.  Johnson,  Chas.  E.  Gast,  Piatt  Rogers, 
James  IL  Blood,  T.  H.  Hood,  William  L.  Murf  ree,  John  H.  Den- 
ison,  Chas.  Cavender,  Edward  C.  Mason,  A.  J.  Fowler,  Ed.  T. 
Taylor  and  Lucius  W^.  Hoyt,  who  are  personally  known  to  me  to 
be  the  persons  who  subscribed  the  above  and  foregoing  instrument 
of  writing,  appeared  before  me  this  day  in  person,  and  acknowl- 
edged that  they  signed,  sealed  and  delivered  the  said  instrument 
of  writing  as  their  free  and  voluntary  act  for  the  uses  and  purposes 
therein  set  forth.- 

Given  under  my  hand  and  notarial  seal  this  4th  day  of  Octo- 
ber, A.  D.  1897. 

My  commission  expires  October  2,  1899. 

Georoe  C.  Manly,  Xotary  Public. 
(Notarial  Seal.) 
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FORMER  PRESIDENTS. 


HUGH  BUTLER. 
1897-I89ft. 


CHARLES  E.  CAST. 


CALDTELL  YEABIAN* 
J899-I90a 


MOSES  HALLETT. 
1900-190^ 
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OFFICERS 

AND 

STANDING  COMMITTEES- 

19014902. 


OFFICERS. 

PBEsiDEirr. 
Piatt  Eogers,  Denver. 

FIEST    VICE-PRESIDENT, 

Harry  N.  Haynes,  Greeley. 

SECOND   VICE-PEESIDENT, 

Henry  A.  Dubbs,  Pueblo. 

SECBETABT  AND  TBEASUBES, 

Lucius  W.  Hoyt,  Denver. 

EXECUTIVE  COMMITTEE, 

Piatt  Kogers,  Henry  F.  May, 

Lucius  W.  Hoyt,  Joel  F.  Vaile, 

Julius  C.  Gunter,  Moses  Hallett, 

Charles  E.  Gast. 


STANDING  COMMITTEES. 

COMMITTEE    ON    ADMISSIONS. 

Julius  C.  Gunter,  John  S.  Macbeth, 

Tyson  S.  Dines,  G.  C.  Bartels, 

Henry  McAllister,  Jr.,  Harry  C.  Davis, 

Earl  M.  Cranston,  Thos.  H.  Devine, 

E.  E.  Whitted. 
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174  STANDING  AND  SPECIAL  COMMITTEES. 

COMMITTEE   ON   GRIEVAITCES. 

Henry  F.  May,  Lucius  W.  Hoyt, 

A.  J.  Fowler,  John  D.  Fleming, 

John  H.  Denison,  Thos.  H.  Hardcastle, 

Frank  E.  Gove,  Charles  W.  Waterman, 

William  L.  Dayton. 

COMMITTEE  ON  LAW  EEFOKM. 

Joel  F,  Vaile,  W.  H.  Bryant, 

Harvey  Eiddell,  Calvin  E.  Reed, 

Henry  A.  Dubbs,  John  R.  Smith, 

Horace  G.  Lunt. 

COMMITTEE    ON    LEGAL   EDUCATION. 

Moses  Hallett,  Ralph  Talbot, 

Henry  C.  Charpiot,  .    Robert  J.  Pitkin, 

S.  S.  Downer. 

COMMITTEE   ON   LEGAL   BIOGRAPHY. 

Charles  E.  Gast,  Willard  Teller, 

H.  M.  Orahood,  Adair  Wilson, 

Frank  C.  Goudy. 


SPEC3AL  COMMITTEES, 

COMMITTEE  ON  MEETING  OF  AMERICAN  BAR  ASSOCIATION. 

L.  M.  Cuthbert,  A.  T.  Gunnell, 

J.  H.  Voorhees,  E.  C.  Stimson, 

R.  H.  Whiteley,  Jos.  H.  Maupin, 

John  A.  Ewing. 


DELEGATES  TO  AMERICAN  BAR  ASSOC3ATION. 

Julius  C.  Gunter,  James  W.  McCreery, 

Willard  Teller. 
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ROLL  OF  MEMBERS. 

JULY,  J90J. 


ALPHABETICAL  LIST. 

Annis,  Frank  J Fort  Collins  1899 

Babbitt,  K.  K Colorado  Springs  1899 

Bailey,  Morton  S Caiion  City  1897 

BartelSj  G.   C Denver  1897 

Bissell,  Julius  B Denver  1897 

Blair,  Jesse  H .Denver  1900 

Bliss,  Carlton  M ^ Denver  1900 

Blood,  James  H Denver  1897 

Bonynge,  Robert  W Denver  1898 

Brooks,  Franklin  E Colorado  Springs  1899 

Bryant,  W.  H Denver  1899 

Burns,  D.  V Denver  1897 

Butler,  Calvin  P Denver  1899 

Butler,  Hugh Denver  1897 

Campbell,  N.  M Colorado  Springs  1900 

Catlin,  F.  D Montrose  1899 

Cavender,   Charles    Leadville  1897 

Charpiot,  Henry  C Denver  1897 

Clatk,  Henry  H Cripple  Creek  1900 

Collier,  Eobert Denver  1899 

Cranston,   Earl   M Denver  1897 

Curtis,  Leonard  E Colorado  Springs  1899 

Cuthbert,  Lucius  M Denver  1897 

Davis,  Harry  C Denver  1897 

Davis,  Walter  W Leadville  1900 

Dawson,  Clyde  C Canon  City  1897 
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176  ROLX.  OF  MEMBERS. 

Dayton,  W.  L Denver  1899 

Decker,  Westbrook  S Denver  1897 

Denison,  John  H Denver  1897 

Devine,  Thomas  H Pueblo  1897 

Dinunitt,  George  Z ^ Denver  1899 

Dines,  Tyson  S Denver  1897 

Dorsey,  Clayton  C Denver  1901 

Doud,  A.  L Denver  1897 

Downer,  Sylvester  S Boulder  1897 

Dubbs,  Henry  A Pueblo  1897 

Everett,  Charles  W Denver  1:899 

Ewing,  John  A Leadville  1897 

Fillius,  Jacob Denver  1899 

Fleming,  John  D Denver  1897 

Fowler,  A.  J Denver  1897 

Gabbert,  W.  H Denver  1897 

Gandy,  Newton  S Colorado  Springs  1901 

Gast,  Charles  E Pueblo  1897 

Giffin,  S.  A Boulder  1897 

Goodale,  C.  C Lamar  1899 

Gove,  Frank  E Denver  1897 

Goudy,  Frank  C Denver  1899 

Gregg,  Frank  E Denver  1900 

Grier,  Albert  E Denver  1900 

Grozier,  Joshua Denver  1898 

Gunnell,  A.  T. . Colorado  Springs  1897 

Gunter,  Julius  C Trinidad  1897 

Haines,  Charles  W Colorado  Springs  1898 

Hall,  Henry  C Colorado  Springs  1899 

Hallett,  Moses Denver  1897 

Hamlin,  C.  C Colorado  Springs  1899 

Hardcastle,   Thomas  H Denver  1897 

Hartzell,  Charles Denver  1900 

Hawkins,  Horace  N". Denver  1901 

Haynes,  Harry  N" Greeley  1897 

Henry,  F.  T Denver  1898 
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Herrington,  Cass  E Denver  1900 

Hodges,  George  L Denver  1899 

Hood,  Thomas  H Denver  1897 

Hoyt,  Lucius  W Denver  1897 

Hughes,  Charles  J.,  Jr Denver  1897 

Hunt,  John  S Colorado  Springs  1900 

Jerome,  John  L Denver  1897 

Johnson,  Edward  L Denver  1897 

Johnson,  Henry  V Denver  1897 

Johnson,  Otis  S Colorado  Springs  1897 

Kent,  Edward Denver  1900 

Kilgore,  George  A La  Junta  1899 

Killian,  James  R Denver  1899 

Kingsley,  W.  C Denver  1897 

Laing,  II.  G Colorado  Springs  1899 

Large,  Samuel  S Denver  1899 

Lienau,  Frederick  W Denver  1900 

Lindsley,   Henry  A Denver  1900 

Lunt,  Horace  G Colorado  Springs  1897 

Macbeth,  John  S Denver  1900 

Maxwell,  John  M LeadviUe  1900 

McAllister,  Henry,  Jr Colorado  Springs  1899 

McCreery,  James  W Greeley  1898 

McDonough,  Frank , Denver  1899 

McMulHn,  S.  G Grand  Junction  1898 

Manly,  George. C Denver  1897 

Mason,  Edward  C Boulder  1897 

Maupin,  Joseph  H Canon  City  1897 

May,  Henry  F Denver  1897 

Merriman,  Charles  A. . Alamosa  1898 

Miller,  Marion  F La  Jimta  1901 

Moore,  William  A Denver  1897 

Morgan,  W.  B . Trinidad  1899 

Morrison,  R.  S. ., .Denver  1897 

Murfree,  William  L ,,,,., Boulder  1897 

Murray,  John  C .Denver  "IgQ^ 

12 
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178  BOLL  OF  MEMBEBS. 

Xorthcutt,  Jesse  G Trinidad  1897 

Orahood,  Harper  M Denver  1897 

Palmer,  Peter  L Denver  1899 

Park,  Edwin  H Denver  1899 

Perkins,  Charles  J Cripple  Creek  1899 

Perry,  John  A Denver  1900 

Pitkin,  Kobert  J Denver  1697 

Randall,   Frederick  H Denver  1899 

Reed,  Albert  A Boulder  1897 

Reed,  Calvin  E Denver  1899 

Regennitter,  E.  L Idaho  Springs  1899 

Riddell,  Harvey Denver  1900 

Rising,  Amos  J Denver  1897 

Ritter,  Halsted  L Denver  1897 

Rogers,  Henry  T Denver  1897 

Rogers,  Piatt : Denver  1897 

Scott,  Walter Colorado  Springs  1900 

Shattuck,  Hubert  L Denver  1898 

Sherman,  Sterling  S Montrose  1899 

Shumate,  John  T Aspen  1897 

Shwayder,  Solomon Denver  1901 

Smith,  John  R Denver  1900 

Steele,  George  P Denver  1899 

Stevens,  Ralph  E Denver  1900 

Stimson,  Edward  C Cripple  Creek  1899 

Talbot,  Ralph Denver  1897 

Taylor,  Ed.  T Glenwood  Springs  1897 

Tebbetts,  W.  B Denver  1899 

Teller,  Henry  M Central  City  1897 

Teller,  Willard Denver  1897 

Thayer,  R.  C Colorado  Springs  1899 

Thomson,  Charles  I Denver  1897 

Toll,  Charles  H Denver  1897 

Twitchell,  L.  F Denver  1900 

Vaile,  Joel  F Denver  1897 

Vates,  William  B Pueblo  1897 
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Vidal,  Henry  C Denver  1899 

Voorhees,  John  H Pueblo  1899 

Warner,  Stanley  C. . Denver  1900 

Waterman,  Charles.  W Denver  1901 

Watters,  Thomas  E, Denver  1901 

White,  S.  Harrison Pueblo  1899 

Whitted,  Elmer  E Denver  1897 

Wilkin,  Charles  A Fairplay  1897 

Wilson,  Adair Denver  1899 

Wilson,  C.  S Colorado  Springs  1897 

Whiteley,  Richard  H Boulder  1897 

Withers,  Robert  G Cripple  Creek  1897 

Worrell,  Edward  S.,  Jr Denver  1898 

Yeaman,  Caldwell   ; Denver  1897 

Young,  Lewis  S , Boulder  1900 

Total  membership,  149. 
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ROLL  OF  MEMBERS. 

JULY,  1901. 


LIST  BY  LOCALITIES. 

ALAMOSA. 

Merriman,  Charles  A. 

ASPEN. 

Shumate,  John  T. 

BOULDEK. 

Downer,  Sylvester  S.  Murfree,  William  L. 

Giflin,  S.  A.  Keed,  Albert  A. 

Mason,  Edward  C.  Young,  Lewis  S. 

Whiteley,  R.  H. 

CANON   CITY. 

Bailey,  Morton  S.  Dawson,  Clyde  C. 

Maupin,  Jos.  H. 

CENTRAL  CITY. 

Teller,  Henry  M. 

COLORADO  SPRINGS. 

Babbitt,  K.  E.  Hunt,  John  S. 

Brooks,  Franklin  E.  Johnson,  Otis  S. 

Campbell,  K  M.  Laing,  H.  G. 

Curtis,  Leonard  E.  Limt,  Horace  G. 

Gandy,  Newton  S.  !JrcAlHster,  Henry,  Jr. 

Gunnell,  A.  T.  Seott,  Walter. 

Haines,  Charles  W.  Stimson,  Edward  C. 

Hall,  Henry  C.  Thayer,  R.  C. 

Hamlin,  C.  C.  Wilson,  C.  S. 
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CBIPPLE  CEEEK. 

Clark,  Henry  IL  Perkins,  Charles  J. 

Withers,  Robert  G. 


DENVER. 


Bartels,  G.  C. 
Bissell,  Julius  B. 
Blair,  Jesse  H. 
Bliss,  Carlton  M. 
Blood,  James  H. 
Bonynge,  Robert  W. 
Bryant,  W.  H, 
Bums,  D.  V. 
Butler,  Calvin  P. 
Butler,  Hugh. 
Charpiot,  Henry  C. 
Collier,  Robert. 
Cranston,  Earl  M. 
Cuthbert,  Lucius  M. 
Davis,  Harry  C. 
Dayton,  Wm.  L. 
Decker,  Westbrook  S. 
Denison,  John  H. 
Dimmitt,  George  Z. 
Dines,  Tyson  S. 
Dorsey,  Clayton  C. 
Doud,  A.  L. 
Everett,  Charles  W. 
Fillius,  Jacob. 
Eleming,  John  D. 
Eowler,  A.  J. 
Gabbert,  W.  H. 
Goudy,  Prank  C. 
Gove,  Frank  E. 
Gregg,  Prank  E. 
Grier,  Albert  E. 
Grozier,  Joshua. 


Hallett,  Moses. 
Hardcastle,  Thomas  H. 
Hartzell,  Charles. 
Hawkins,  Horace  N. 
Henry,  P.  T. 
Herrington,  Cass  E. 
Hodges,  George  L. 
Hood,  Thos.  H. 
Hoyt,  Lucius  W. 
Hughes,  Charles  J.,  Jr. 
Jerome,  John  L. 
Johnson,  Edward  L. 
Johnson,  Henry  V. 
Kent,  Edward. 
Killian,  James  R. 
Kingsley,  W.  C. 
Large,  Samuel  S. 
Lienau,  Prederick  W. 
Lindsley,  Henry  A. 
Macbeth,  John  S. 
McDonough,  Prank. 
Manly,  George  C. 
May,  Henry  P. 
Moore,  Wm.  A. 
Morrison,  R.  S. 
Murray,  John  C. 
Orahood,  Harper  M. 
Palmer,  Peter  L. 
Park,  Edwin  H. 
Perry,  John  A. 
Pitkin,  R.  J. 
Randall,  Frederick  H. 
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DENVER CONTINUED. 

Eeed,  Calvin  E.  Teller,  Willard. 

Riddell,  Harvey.  Thomson,  Charles  I. 

Rising,  A.  J.  Toll,  Charles  H. 

Eitter,  Halsted  L.  Twitchell,  L.  F. 

Rogers,  Henry  T.  Vaile,  J.  F. 

Rogers,  Piatt.  Vidal,  Henry  C. 

Shattuck,  Hubert  L.  Warner,  Stanley  C. 

Shwayder,  Solomon.  Waterman,  Charles  W. 

Smith,  John  R.  Watters,  Thomas  E. 

Steele,  George  P.  Whitted,  Elmer  E. 

Stevens,  Ralph  E.  Wilson,  Adair. 

Talbot,  Ralph.  Worrell,  Edward  S.,  Jr. 

Tebbetts,  W.  B.  Yeaman,  Caldwell. 

FAIRPLAY. 

Wilkin,  Charles  A. 

FORT  COLLINS. 

Annis,  Frank  J. 

GLENWOOD  SPRINGS. 

Taylor,  Ed.  T. 

GRAND  JUNCTION. 

McMullin,  S.  G. 

GREELEY. 

Haynes,  Harry  N.  McCreery,  James  W. 

LA  JUNTA. 

Kilgore,  George  A.  Miller,  Marion  F. 

IDAHO  SPRINGS. 

Regennitter,  E.  L. 

LAMAR. 

Goodale,  C.  C. 
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LEADVILLE.  ! 

Cayender,  Chas.  Ewing,  John  A. 

Davis,  Walter  W.  Maxwell,  John  M. 

MONTROSE. 

Catlin,  F.  D.  Sherman,  Sterling  S 

PUEBLO. 

Devine,  Thomas  H.  Vates,  William  B. 

Dubbs,  Henry  A.  Voorhees,  John  H. 

Gast,  Chas.  E.  White,  S.  Harrison. 

TRINIDAD. 

Gunter,  Julius  C.  Morgan,  W.  B. 

Northcutt,  Jesse  G. 
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ANNUAL  ADDRESSES. 


Year.  Name.  Subject. 

1898  John  F.  Philips '*The    Lawyer— What    of    His    Fu- 

ture?" 

1899  Adlai  E.  Stevenson.  .  ^'The  Lawyer  in  Politics." 

1900  John  L.  Webster "Has  the  United   States  Outgrown 

the  Constitution  ?" 

1901  U.  M.  Rose "The   Case   Between   Jefferson   and 

Marshall." 


ADDRESSES  AND  PAPERS- 


Year.  Name.  Subject. 

1898     W.  H.  Gabbert "Relations  and  Duties  of  Bench  and 

Bar." 
1898     David  J.  Brewer "Growth  af  the  Judicial  Function." 

1898  Charles  E.  Gast "The   Colorado  Doctrine  of  Ripar- 

ian  Rights   and    Some    Unsettled 
Questions." 

1899  Harry  N.  Haynes.  .  ."The  Superintending  Control  of  the 

Supreme     Court     Over     Inferior 
Courts." 
1899     William  L.  Murfree."Two  Problems  in  Legal  Education." 
1899     Edward  L.  Johnson .  "Have  We  an  Unwritten  Constitu- 
tion ?" 

1899  Moses  Hallett "The  Private  Corporation  in  Sociol- 

ogy." 

1900  R.  S.  Morrison "The  Relation  of  the  Bar  Association 

to  the  Bench." 
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li)00     K.  K.  Babbitt 'The  Law  Side  of  the  Puerto  Rican 

Question." 

1900  Henry  F.  May 'The  Office  of  Attorney  at  Law." 

1901  Charles  N.  Potter.  .  .'"Private  Life  and  Character  of  John 

Marshall." 
1901     Julius  C.  Gunter ''The  Judicial  and  Other  Public  Ser- 
vices of  John  Marshall." 
1901     Sylvester  S.  Downer .  '*The  Manner  of  the  Romans." 
1901     Robert  G.  Withers.  .'Some  Kinks  of  the  Law." 
1901     Charles  W.Waterman.^Alexander  Hamilton." 
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BY-LAWS. 


I.       NAME    AND    OBJECTS. 

Section  1.  This  Association  shall  be  known  as  "The  Colo- 
rado Bar  Association,"  and  is  formed  to  advance  the  science  of 
jurisprudence;  to  promote  the  administration  of  justice;  to  se- 
cure proper  legislation;  to  encourage  a  thorough  legal  educa- 
tion; to  uphold  the  honor  and  dignity  of  the  bar;  to  cultivate 
cordial  intercourse  among  the  lawyers  of  Colorado;  and  to  per- 
petuate the  history  of  the  profession  and  the  mjemory  of  its 
members. 

Sec.  2.  It  shall  not  take  any  partisan  political  action,  nor 
endorse  or  recommend  any  person  for  any  official  position. 

II.      MEMBERS. 

Sec.  3.  Those  members  of  the  bar  who  signed  the  call  for 
the  meeting  at  which  this  Association  was  formed,  and  who  shall 
prior  to  January  1,  1898,  pay  the  admission  fee  and  sign  or 
cause  to  be  signed  a  roll  containing  these  By-Laws,  are  hereby  de- 
clared to  be  active  members  of  this  Association. 

Sec.  4.  Any  member  of  the  bar  of  the  Supreme  Court  of 
Colorado  residing  and  practicing  in  this  state,  and  who  has  prac- 
ticed herein  for  the  period  of  one  year;  any  state  or  federal  judge 
residing  in  this  state,  and  any  professor  in  a  regularly  organized 
law  school  in  this  state,  who  shall  comply  with  the  requirements 
hereinafter  set  forth,  may  become  an  active  member  upon  ap- 
proval by  two-thirds  of  the  Committee  on  Admissions,  and  a  fa- 
vorable vote  by  ballot  of  four-fifths  of  those  present  at  the  meet- 
ing of  the  Association. 
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Sec.  5.  All  applications  fop  membership  must  be  in  writing, 
signed  by  the  applicant,  stating,  inter  alia,  his  name,  age,  resi- 
dence and  date  of  admission  to  practice  in  the  Supreme  Court, 
conunission  to  the  bench,  or  appointment  as  professor  in  a  regu- 
larly organized  law  school  in  the  state,  and  endorsed  by  three  or 
more  members  of  the  Association,  not  members  of  the  Committee 
on  Admissions,  and  must  be  accompanied  by  the  usual  admission 
fee. 

Sec.  6.  Persons  elected  to  membership  must,  within  three 
months  after  notification  of  their  election,  sign,  or  cause  to  be 
signed  for  them,  a  roll  containing  the  Charter  and  By-Laws,  or 
such  election  shall  become  void. 

Sec.  7.  No  application  shall  be  considered  at  any  meeting 
unless  filed  with  the  Secretary  forty  days  prior  thereto. 

Sec.  8.  A  list  of  all  applications  filed  as  aforesaid,  and 
approved  by  the  Committee  on  Admissions,  shall  be  included  in 
the  next  call  for  a  meeting,  and  shall  be  reported  to  said  meet- 
ing. 

Sec.  9.  Rejected  applicants  shall  not  be  again  proposed 
within  one  year  after  their  rejection. 

Sec.  10.  Distinguished  non-resident  lawyers  may  be  elected 
honorary  members  by  a  vote  of  the  Association,  and  shall  have 
a  voice,  but  no  vote,  at  the  meetings  of  the  Association. 

in.       OFFICERS. 

Sec.  11.  The  officers  shall  be  a  President,  a  First  and  Sec- 
ond Vice-President,  a  Secretary  and  a  Treasurer.  The  offices  of 
Secretary  and  Treasurer  may  be  held  by  one  person. 

Sec.  12.  The  President  shall  preside  at  all  meetings  of  the 
Association,  and  shall  deliver  at  the  annual  meeting  an  appropri- 
ate address,  with  particular  reference  to  any  statutory  changes 
in  the  state  of  public  interest,  and  any  needed  changes  suggested 
by  judicial  decisions  during  the  year. 

Sec.  13.  The  Vice-Presidents,  according  to  number,  shall 
act  when  required  in  the  place  of  the  President. 
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Sec.  14.  The  Secretary  shall  keep  a  record  of  the  proceed- 
ings of  the  Association,  and  of  such  other  matters  as  may  be  di- 
rected to  be  placed  on  the  files  of  the  Association;  he  shall  keep 
an  accurate  roll  of  the  officers  and  members,  and  notify  them  of 
their  election  or  appointment  on  committees;  he  shall  issue  no- 
tices of  all  meetings;  furnish  the  Treasurer  with  the  names  and 
addresses  of  persons  elected  members;  conduct  the  correspond- 
ence of  the  Association  and  keep  its  seal.  He  shall  report  to  the 
Executive  Comjnittee,  prior  to  the  annual  meeting,  a  summary 
of  his  transactions  during  the  year,  and  shall  perform  such  other 
duties  as  may  be  required  of  him  by  the  Association,  the  Presi- 
dent or  the  Executive  Committee.  His  books  and  papers  shall 
at  all  times  be  open  to  the  inspection  of  the  Executive  Conmut- 
tee,  and  he  shall  receive  such  compensation  as  shall  be  allowed 
by  that  committee. 

Sec.  15.  The  Treasurer  shall  keep  an  accurate  roll  of  the 
active  members  of  the  Association;  notify  members  of  their  elec- 
tion to  memberslfip;  collect,  keep  careful  and  regular  book  ac- 
counts of,  and  expend,  under  direction  of  the  Association  or  the 
Executive  Committee,  all  moneys  of  the  Association,  and  shall 
exhibit  at  the  annual  meeting,  and  when  directed  by  the  Associa- 
tion or  the  Executive  Committee,  detailed  statements  of  the  mon- 
eys received  and  expended,  the  amounts,  due  to  and  by  the  Asso- 
ciation, and  an  estimate  of  the  resources  and  expenditures  for 
the  ensuing  year.  His  books  and  accounts  shall  at  all  times  be 
subject  to  examination  and  audit  by  the  Executive  Committee,  or 
by  any  special  committee  appointed  for  that  purpose. 

Sec.  16.  Vacancies  in  the  offices  of  the  Association  shall  be 
filled  by  the  Executive  Committee,  but  no  appointment  shall  be 
made  to  the  office  of  President  while  any  Vice-President  is  able 
and  willing  to  serve. 

IV.      ELECTION'S. 

Sec.  17.  The  officers  of  the  Association  shall  be  elected  by 
ballot  at  the  annual  meeting,  to  serve  for  one  year  and  until  their 
successors  are  chosen. 
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Sec.  18.  No  member  shall  be  elected  President  for  two  suc- 
cessive terms. 

V.       MEETINGS. 

Sec.  19.  The  first  annual  meeting  of  this  Association  shall 
be  held  at  Colorado  Springs,  Colo.,  upon  the  6th  day  of  July, 
1898,  and  thereafter  the  annual  meetings  shall  be  held  at  such 
time  and  place  as  the  Association  shall  select.  In  default  of  such 
selection,  it  shall  meet  at  the  same  time  and  place  as  the  last  pre- 
ceding annual  meeting. 

Sec.  20.  Adjourned  meetings  shall  be  held  at  such  time  and 
place  as  the  Association  shall  determine. 

Sec.  21.  Special  meetings  shall  be  called  by  the  Secretary, 
when  requested  in  writing  by  the  President,  the  Executive  Com- 
mittee, or  twenty  members  of  the  Association.  Such  request  shall 
specify  the  purpose  of  the  meeting.  At  special  meetings  no  busi- 
ness shall  be  transacted  except  that  stated  in  the  call,  unless  by 
consent  of  four-fifths  of  the  members  present  and  voting. 

Sec.  22.  At  all  meetings  fifteen  members  shall  constitute  a 
quorum  for  the  transaction  of  business. 

Sec.  23.  At  least  one  month's  notice  shall  be  given  of  the 
annual  meeting,  and  ten  days'  notice  of  adjourned  or  special 
meetings,  by  letter  mailed  to  the  last  known  address  of  each 
member. 

Sec.  24.  The  Executive  Committee  shall  arrange  for  the 
reading  of  appropriate  papers  at  the  annual  meeting,  and  for 
the  opening  of  a  discussion  thereupon;  and  notice  thereof  shall 
be  given  to  the  members  in  the  call  for  the  meeting. 

Sec.  25.  At  the  annual  and  adjourned  meetings  the  order  of 
business,  unless  otherwise  directed  by  a  majority  of  members  vot- 
ing, shall  be  as  follows : 

1.  Reading  of  the  minutes  of  the  preceding  meeting. 

2.  President's  address. 

3.  Report  of  the  Committee  on  Admissions. 

4.  Election  of  members. 
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5.  Report  of  Executive  Committee. 

6.  Report  of  Treasurer. 

7.  Reports  of  other  standing  committees. 

8.  Reports  of  special  committees. 

9.  Special  orders. 

10.  Unfinished  business. 

11.  Nomination  of  officers. 

12.  New  business. 

13.  Election  of  officers. 

Sec.  2(5.  Except  as  herein  otherwise  provided,  the  meetings 
shall  be  conducted  according  to  the  usual  parliamentary  rules, 
Cushing's  Manual  governing;  but,  without  leave  of  the  Associa- 
tion, no  member  shall  be  permitted  to  speak  more  than  ten  min- 
utes at  anv  one  time,  or  more  than  twice  on  the  same  subject. 

Sec.  27.  Except  by  leave  of  the  Association  or  the  Executive 
Committee,  no  one  not  a  member  shall  be  allowed  on  the  floor 
while  the  meetings  are  in  progress. 

Sec.  28.  Xo  complimentary  resolution  shall  be  entertained 
relative  to  the  reading  of  any  paper  by,  or  to  the  performance  of 
any  act  or  duty  by  any  officer  or  member  of  the  Association. 

Sec.  29.  A  stenographer  shall  be  selected  by  the  Executive 
Committee  to  report  the  proceedings  of  each  meeting;  and  those 
proceedings,  together  with  any  papers  read  at  the  meeting,  shall 
be  printed,  and  a  copy  thereof  sent  to  each  member.  If  desired, 
twenty  additional  copies  shall  be  sent  to  each  member  reading  a 
paper  by  request.  Copies  shall  also  be  sent  to  every  law  library  in 
the  state,  to  every  other  State  Bar  Association  extending  a  like 
courtesy  to  this  Association,  and  to  every  National  Bar  Associa- 
tion. 

VI.      COMMITTEES. 

Sec.  30.  The  standing  committees  shall  be  an  Executive 
Committee,  a  Committee  on  Admissions,  a  Committee  on  Griev- 
ances, a  Committee  on  Law  Reform,  a  Committee  on  Legal  Edu- 
cation, and  a  Committee  on  Legal  Biography. 
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Sec.  31.  The  Executive  Committee  shall  consist  of  seven 
members.  The  President  and  Secretary  of  the  Association,  and 
the  chairman  of  each  of  the  other  standing  committees,  shall  con- 
stitute the  committee.  They  shall  have  general  management  of 
the  affairs  of  the  Association,  make  arrangements  for  meetings, 
including,  as  far  as  may  be,  the  obtaining  of  reasonable  accom- 
modations at,  and  of  reasonable  transportation  to  and  from,  the 
place  of  meeting;  shall  order  the  disbursement  of  the  funds  of 
the  Association,  audit  the  accounts,  and  have  such  other  powers 
as  may  be  conferred  on  them  by  these  By-Laws  or  by  a  vote  of 
the  Association. 

Sec.  32.  The  Committee  on  Admissions  shall  consist  of  nine 
members.  All  applications  for  membership  shall  be  referred  to 
this  committee.  They  shall  report  to  the  Association  the  names 
of  such  persons  as  they  deem  suitable  for  membership,  and  shall 
seek  to  bring  in  all  the  lawyers  of  the  state  fitted  to  become 
members.  What  occurs  at  the  meetings  of  this  committee  shall 
be  considered  confidential,  except  such  matters  as  shall  be  pub- 
licly reported  to  the  Association.  Any  ten  members  may  appeal, 
in  writing,  to  the  Association  from  the  failure  or  refusal  of  this 
committee  to  report  favorably  any  application  for  membership. 
Sec.  33.  The  Committeee  on  Grievances  shall  consist  of  nine 
members.  They  shall  hear  all  complaints  preferred  by  one  mem- 
ber against  another  for  misconduct  in  his  relations  to  the  profes- 
sion or  to  this  Association,  provided  the  same  be  in  writing,  par- 
ticularly stating  the  matters  complained  of,  and  signed  by  the 
complainant.  They  may  also  hear  any  specific  complaints  made 
by  any  member,  affecting  the  interest  of  the  profession,  the  prac- 
tice of  law  or  the  administration  of  justice;  and  may  rejK)rt 
thereon  to  the  Association,  with  such  recommendations  as  they 
deem  advisable.  No  report  shall  be  made  adversely  to  any  mem- 
ber until  after  notice  to  him,  with  full  opportunity  to  defend  and 
to  meet  his  accusers  and  witnesses  face  to  face.  The  adverse 
action  of  this  committee  must  be  approved  by  a  vote  of  not  less 
than  two-thirds  of  the  members  present  and  voting.  It  shall  also 
be  the  duty  of  this  committee  to  institute  and  carry  forward  all 
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measures  necessary  for  the  maintenance  of  a  high  standard  of 
professional  integrity  and  honor,  by  opposing  the  admission  to 
the  bar  of  incompetent,  dishonest  and  immoral  persons,  and  by 
instituting  proceedings  for  the  expulsion  from  the  bar  of  mem- 
bers thereof,  guilty  of  improper,  immoral  or  dishonest  conduct. 
What  occurs  at  the  meetings  of  this  committee  shall  be  consid- 
ered confidential,  excepting  such  matters  as  shall  be  publicly  re- 
ported to  the  Association. 

Sec.  34.  The  Committee  on  Law  Reform  shall  consist  of 
seven  members.  They  shall  consider  and  report  to  the  Associa- 
tion such  amendments  of  the  law  as  they  shall  deem  beneficial, 
oppose  such  as  they  shall  deem  injurious,  observe  the  practical 
working  of  the  judicial  system  of  the  state,  and  recommend  from 
time  to  time  such  action  as  they  shall  deem  best. 

Sec.  35.  The  Committee  on  Legal  Education  shall  consist  of 
five  members.  They  shall  report  from  time  to  time  such  changes 
as  they  shall  deem  it  expedient  to  make  in  the  system  of  legal 
education  and  of  admission  to  the  practice  of  law  in  the  state. 

Sec.  36.  The  Committee  on  Legal  Biography  shall  consist 
of  five  members.  They  shall  provide  for  the  preservation,  among 
the  records  of  the  Association,  of  such  facts  relating  to  the  his- 
tory of  the  profession  as  may  be  of  interest,  and  of  suitable 
memorials  of  the  lives  and  characters  of  deceased  members  of 
the  Association. 

Sec.  37.  All  standing  committees  and  vacancies  therein  shall 
be  filled  by  appointment  of  the  President,  he  designating  the 
chairman,  to  serve  until  the  expiration  of  the  next  annual  meet- 
ing and  the  appointment  of  their  successors.  They  shall  make 
rules  for  their  government,  keep  minutes  of  their  proceedings, 
and  make  annual  reports  to  the  Association.  They  may  provide, 
by  rule,  that  formal  matters  requiring  attention  between  meetings 
may  be  voted  on  by  letter,  and  that  a  failure  of  any  member  to 
attend  three  successive  meetings  shall  cause  his  membership  in 
the  committee  to  become  vacant.  The  rules  adopted  by  one  com- 
mittee shall  govern  the  succeeding  committees  until  altered. 

Sec.  38.  Such  other  committees  may  be  appointed  or  elected 
from  time  to  time  as  shall  be  deemed  expedient ;  but,  except  by  a 
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vote  of  the  Assoeiation^  no  matter  shall  be  refen'ed  to  ^  special 
committee  which  is  within  the  province  of  any  of  the  standing 
committees- 
Sec.  39.  A  majority  of  any  committee  shall  constitute  a 
quotum.  In  case  of  necessity,  the  annual  report  of  the  standing 
oonamittees  may  be  prepared  and  adopted  by  less  than  a  quorum 
(the  necessity  therefor  being  shown,  however,  by  the  report). 

VII.    nuES. 

Sec.  40.  The  current  year  of  the  Association  shall  com- 
mence on  the  first  day  of  July,  and  the  annual  dues  shall  be  pay- 
able on  that  date.  Active  members  shall  pay  five  dollars  per 
year.  The  admission  fee  shall  be  five  dollars,  and  shall  include 
the  first  year's  dues.  Honorary  members  shall  pay  no  admission 
fee  or  dues.  Active  members  who  become  non-resident  of  Colo- 
rado shall  thereafter  pay  no  dues. 

Sec.  41.  The  Treasurer  shall,  after  diligently  seeking  to 
collect  the  same,  and  with  notice  to  the  member  of  this  By-Law, 
report  to  the  Executive  Committee  the  names  of  all  members 
who  are  one  year  in  arrears  for  their  dues,  and  that  committee 
may,  by  rule  or  direct  vote  on  that  report,  declare  that,  by  reason 
thereof,  such  persons  have  ceased  to  be  members  of  the  Associa- 
tion. 

VIII.      PENALTIES.  . 

Sec.  42.  Any  member  may  be  suspended  or  expelled  for  mis- 
conduct in  matters  connected  with  the  Association,  or  in  his  per- 
sonal or  professional  relations,  after  conviction  thereof  by  the 
Committee  on  Grievances,  and  the  approval  of  such  conviction 
by  this  Association. 

Sec.  43.  If  any  member  is  disbarred  from  practice  in  the 
Supreme  Court,  such  disbarment  shall  work  a  forfeiture  of  his 
membership  until  the  disbarment  be  set  aside  or  reversed.  Rein- 
statement to  practice  shall  not  reinstate  to  membership,  unless 
by  a  vote  of  the  Association  upon  recommendation  of  the  Com- 
mitteee  on  Admissions. 

13 
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Sec.  44.  A  member's  interest  in  the  property  of  the  Asso- 
ciation shall  cease  with  his  membership. 

I±.      AMENDMENTS. 

Sec.  45.  Amendments  may  be  made  to  these  By-Laws  only 
at  an  annual  meeting,  and  by  a  vote  of  two-thirds  of  the  mem- 
bers present;  and  no  amendment  shall  be  considered  (except  by 
unanimous  consent  of  those  present)  unless  a  copy  of  the  same 
shall  have  been  sent  to  the  Secretary,  and  notice  of  the  intention 
to  offer  the  same  shall  have  been  included  in  the  call  for  the  an- 
nual meeting. 
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The  purity  and  efficiency  of  judicial  administration  which,  under  our 
system,  is  largely  government  itself,  depend  as  much  upon  the  character, 
conduct  and  demeanor  of  attorneys  in  this  great  trust,  as  upon  the  fidelity 
and  learning  of  courts,  or  the  honesty  and  intelligence  of  juries. 

"There  is,  perhaps,  no  profession  after  that  of  the  sacred  ministry.  In 
which  a  high-toned  morality  is  more  imperatively  necessary  than  that  of 
the  law.  There  is  certainly,  without  any  exception,  no  profession  in 
which  so  many  temptations  beset  the  path  to  swerve  from  the  lines  of 
strict  integrity;  in  which  so  many  delicate  and  difficult  questions  of  duty 
are  constantly  arising.  There  are  pitfalls  and  man-traps  at  every  step, 
and  the  mere  youth,  at  the  very  outset  of  his  career,  needs  often  the  pru- 
dence and  self-denial,  as  well  as  the  moral  courage,  which  belong  com- 
monly to  riper  years.  High  moral  principle  is  his  only  safe  guide;  the 
only  torch  to  light  his  way  amidst  darkness  and  obstruction." — Sharswood. 

No  rule  will  determine  an  attorney's  duty  in  the  varying  phases  of 
every  case.  What  is  right  and  proper  must,  in  the  absence  of  statutory 
rules  and  an  authoritative  code,  be  ascertained  in  view  of  the  peculiar 
facts,  in  the  light  of  conscience,  and  the  conduct  of  honorable  and  distin- 
guished attorneys  in  similar  cases,  and  by  analogy  to  the  duties  enjoined 
by  the  statute,  and  the  rules  of  good  neighborhood. 

The  following  general  rules  are  adopted  by  The  Colorado  Bar  Asso- 
ciation for  the  guidance  of  its  members: 

DUTY  OF  ATTORNEYS    TO   COUBTS   AND   JUDICIAL  OFFICERS. 

1.  The  respect  enjoined  by  law  for  courts  and  judicial  officers  is  ex- 
acted for  the  sake  of  the  office,  and  not  for  the  individual  who  administers 
it.  Bad  opinion  of  the  incumbent,  however  well  founded,  can  not  excuse 
the  withholding  of  the  respect  due  the  office,  while  administering  its 
functions. 

2.  The  proprieties  of  the  judicial  station,  in  a  great  measure,  disable 
the  judge  from  defending  himself  against  strictures  upon  his  official  con- 
duct. For  this  reason,  and  because  such  criticisms  tend  to  impair  pub- 
lic confidence  in  the  administration  of  justice,  attorneys  should,  as  a  rule,, 
refrain  from  published  criticism  of  judicial  conduct,  especially  in  refer- 
ence to  causes  in  which  they  have  been  of  counsel,  otherwise  than  in 
courts  of  review,  or  when  the  conduct  of  a  judge  is  necessarily  involved 
in  determining  his  removal  from  or  c<Mitinuance  in  office. 
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3.  Marked  attention  and  unusual  hospitality  to  a  Judge,  when  the 
relations  of  the  parties  are  such  that  they  would  not  otherwise  be  ex- 
tended, subject  both  judge  and  attorneys  to  misconstruction,  and  should 
be  seduously  avoided.  A  self-respecting  independence  in  the  discharge  of 
the  attorney's  duties,  which  at  the  same  time  does  not  withhold  the  cour- 
tesy and  respect  due  the  judge's  station.  Is  the  only  just  foundation  for 
cordial  personal  and  official  relations  between  bench  and  bar.  All  at- 
tempts by  means  beyond  these  to  gain  special  personal  consideration  and 
favor  of  a  judge  are  disreputable. 

4.  Courts  and  judicial  officers,  in  their  rightful  exercise  of  their  func- 
tions, should  always  receive  the  support  and  countenance  of  attorneys 
against  unjust  criticism  and  popular  clamor;  and  it  is  an  attorney's  duty 
to  give  them  his  moral  support  in  all  proper  ways,  and  particularly  by 
setting  a  good  example  in  his  own  person  of  obedience  to  law. 

5.  The  utmost  candor  and  fairness  should  characterize  the  dealings 
of  attorneys  with  the  courts  and  with  each  other.  Knowingly  citing  as 
authority  an  overruled  case,  or  treating  a  repealed  statute  as  in  existence; 
knowingly  misquoting  the  language  of  a  decision  or  text-book;  knowingly 
misquoting  the  contents  of  a  paper,  the  testimony  of  a  witness,  or  the 
language  or  argument  of  opposite  counsel;  offering  evidence  which  it  is 
known  the  court  must  reject  as  illegal,  to  get  it  before  the  jury,  under 
guise  of  arguing  its  admissibility,  and  all  kindred  practices,  are  deceits 
and  evasions  unworthy  of  attorneys. 

Purposely  concealing  or  withholding  in  the  opening  argument  posi- 
tions intended  finally  to  be  relied  upon,  In  order  that  opposite  counsel  may 
not  discuss  them,  is  unprofessional.  Courts  and  juries  look  with  disfavor 
on  such  practices,  and  are  quick  to  suspect  the  weakness  of  the  cause 
which  has  need  to  resort  to  them. 

In  the  argument  of  demurrers,  admission  of  evidence,  and  other  ques- 
tions of  law,  counsel  should  carefully  refrain  from  "side-bar"  remarks  and 
sparring  discourse,  to  Influence  the  jury  or  bystanders.  Personal  collo- 
quies between  counsel  tend  to  delay,  and  promote  unseemly  wrangling, 
and  ought  to  be  discouraged. 

6.  Attorneys  owe  it  to  the  courts  and  the  public  whose. business  the 
courts  transact,  as  well  as  to  their  own  clients,  to  be  punctual  in  attend- 
ance on  their  causes;  and  whenever  an  attorney  is  late  he  should  apolo- 
gize or  explain  his  absence. 

7.  One  side  must  always  lose  the  cause,  and  it  is  not  wise  or  respect- 
ful to  the  court  for  attorneys  to  display  temper  because  of  adverse  ruling. 

DUTY  OF  ATTORNEYS  TO  EACH  OTHEB,  TO  CLIENTS  AND  TO  THE  PUBLIC. 

8.  An  attorney  should  strive,  at  all  times,  to  uphold  the  honor,  main- 
tain the  dignity  and  promote  the  usefulness  of  the  profession;  for  it  is  so 
'interwoven  with  the  administration  of  justice  that  whatever  redounds  to 
the  good  of  one  advances  the  other,  and  the  attorney  thus  discharges,  not 
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merely  an  obligation  to  his  brothers,  but  a  high  duty  to  the  state  and  his 
fellowmen. 

9.  An  attorney  should  not  speak  slightingly  or  disparagingly  of  his 
profession,  or  pander  in  any  way  to  unjust  popular  prejudices  against  it; 
and  he  should  scrupulously  refrain  at  all  times,  and  in  all  relations  of  life, 
from  availing  himself  of  any  prejudice  or  popular  misconception  against 
lawyers,  in  order  to  carry  a  point  against  a  brother  attorney. 

10.  Nothing  has  been  more  potential  in  creating  and  pandering  to 
popular  prejudice  against  lawyers  as  a  class,  and  in  withholding  from  the 
profession  the  full  measure  of  public  esteem  and  confidence  which  belong 
to  the  proper  discharge  of  its  duties,  than  the  false  claim,  often  set  up  by 
the  unscrupulous  in  defense  of  questionable  transactions,  that  it  is  an  at- 
torney's duty  to  do  everything  to  succeed  in  his  client's  cause. 

An  attorney  "owes  entire  devotion  to  the  interest  of  his  client,  warm 
zeal  in  the  maintenance  and  defense  of  his  cause,  and  the  exertion  of  the 
utmost  skill  and  ability,"  to  the  end  that  nothing  may  be  taken  or  with- 
held from  him,  save  by  the  rules  of  law,  legally  applied.  No  sacrifice  or 
peril,  even  to  loss  of  life  itself,  can  absolve  from  the  fearless  discharge  of 
this  duty.  Nevertheless,  it  is  steadfastly  to  be  borne  in  mind  that  the 
great  trust  is  to  be  performed  within,  and  not  without  the  bounds  of  the 
law  which  creates  it.  The  attorney's  oflOice  does  not  destroy  man's  account- 
ability to  his  Creator,  or  lessen  the  duty  of  obedience  to  law  and  the  obli- 
gation to  his  neighbor,  and  it  does  not  permit,  much  less  demand,  viola- 
tion of  law,  or  any  manner  of  fraud  or  chicanery  for  the  client's  sake. 

11.  Attorneys  should  fearlessly  expose  before  the  proper  tribunals 
corrupt  or  dishonest  conduct  in  the  profession,  and  there  should  never  be 
any  hesitancy  in  accepting  employment  against  an  attorney  who  has 
wronged  his  client. 

12.  An  attorney  appearing  or  continuing  as  private  counsel  in  the 
prosecution  of  a  crime  of  which  he  believes  the  accused  innocent,  for- 
swears himself.  The  state's  attorney  is  criminal  if  he  presses  for  a  con- 
viction, when  upon  the  evidence  he  believes  the  prisoner  innocent.  If  the 
evidence  is  not  plain  enough  to  Justify  a  nolle  pros.,  a  public  prosecutor 
should  submit  the  case,  with  such  comments  as  are  pertinent,  accompa- 
nied by  a  candid  statement  of  his  own  doubts. 

13.  An  attorney  can  not  reject  the  defense  of  a  person  accused  of  a 
criminal  offense  because  he  knows  or  believes  him  guilty.  It  is  his  duty 
by  all  fair  and  honorable  means  to  present  such  defenses  as  the  law  of 
the  land  permits,  to  the  end  that  no  one  may  be  deprived  of  life  or  liberty 
but  by  due  process  of  law. 

14.  An  attorney  must  decline  in  a  civil  cause  to  conduct  a  prosecu- 
tion when  satisfied  that  the  purpose  is  merely  to  harass  or  injure  the  op- 
posite party,  or  to  work  oppression  and  wrong. 

15.  It  is  a  bad  practice  for  an  attorney  to  communicate  or  argue  pri- 
vately with  the  judge  as  to  the  merits  of  his  cause. 
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16.  Newspaper  advertisements,  circulars  and  business  cards  tender- 
ing professional  services  to  the  general  public  are  proper,  but  special  solic- 
itations of  particular  individuals  to  become  clients  ought  to  be  avoided. 
Indirect  advertisement  for  business,  by  furnishing  or  inspiring  editorials 
or  press  notices,  regarding  causes  in  which  the  attorney  takes  part,  the 
manner  in  which  they  were  conducted,  the  importance  of  his  positions,  the 
magnitude  of  the  interests  involved,  and  all  other  like  self-laudation,  is  of 
evil  tendency  and  wholly  unprofessional. 

17.  Newspaper  publications  by  an  attorney  as  to  the  merits  of  pend- 
ing or  anticipated  litigation  call  forth  discussion  and  reply  from  the  oppo- 
site party,  tend  to  prevent  a  fair  trial  in  the  courts,  and  otherwise  preju- 
dice the  due  administration  of  Justice.  It  requires  a  strong  case  to  Justify 
such  publications,  and  when  proper,  it  is  unprofessional  to  make  them 
anonymously. 

18.  When  an  attorney  is  a  witness  for  his  client  except  as  to  formal 
matters,  such  as  the  attestation  or  custody  of  an  Instrument  and  the  like, 
he  should  leave  the  trial  of  the  cause  to  other  counsel.  Except  when  es- 
sential to  the  ends  of  Justice,  an  attorney  should  scrupulously  avoid  testi- 
fying in  court  in  behalf  of  his  client,  as  to  any  matter. 

19.  The  same  reasons  which  make  it  improper  in  general  for  an  at- 
torney to  testify  for  his  client  apply  with  greater  force  to  assertions,  some- 
times made  by  counsel  in  argument,  of  personal  belief  of  the  client's  inno- 
cence or  the  Justice  of  his  cause.  If  such  assertions  are  habitually  made 
they  lose  all  force  and  subject  the  attorney  to  falsehoods,  while  the  failure 
to  make  them  in  particular  cases  will  often  be  esteemed  a  tacit  admission 
of  belief  of  the  client's  guilt,  or  the  weakness  of  his  cause. 

20.  It  is  indecent  to  hunt  up  defects  in  titles  and  the  like  and  inform 
thereof  in  order  to  be  employed  to  bring  suit,  or  to  seek  out  a  person  sup- 
posed to  have  a  cause  of  action  and  endeavor  to  get  a  fee  to  litigate  about 
it.  Except  where  ties  of  blood,  relationship  or  trust  make  it  an  attorney's 
duty,  it  is  unprofessional  to  volunteer  advice  to  bring  a  lawsuit.  Stirring 
up  strife  and  litigation  is  forbidden  by  law  and  disreputable  in  morals. 

21.  Communications  and  confidence  between  client  and  attorney  are 
the  property  and  secrets  of  the  client,  and  can  not  be  divulged  except  at 
his  instance,  and  even  the  death  of  the  client  does  not  absolve  the  attorney 
from  his  obligation  of  secrecy. 

22.  The  duty  not  to  divulge  the  secrets  of  clients  extends  further  than 
mere  silence  by  the  attorney,  and  forbids  accepting  retainers  or  employ- 
ment afterwards  from  others  involving  the  client's  interests,  in  the  matters 
about  which  the  confidence  was  reposed.  When  the  secrets  or  confidence 
of  a  former  client  may  be  availed  of  or  be  material  in  a  subsequent  suit, 
as  the  basis  of  any  judgment  which  may  injuriously  affect  his  rights,  the 
attorney  can  not  appear  in  such  cause  without  the  consent  of  his  former 
client. 
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23.  An  attorney  can  never  attack  an  instrument  or  paper  drawn  by 
him  for  any  infirmity  apparent  on  Its  face,  nor  for  any  other  cause  where 
confidence  has  been  reposed  as  to  the  facts  concerning  it.  Where  the  at- 
torney acted  as  a  mere  conveyancer,  and  was  not  consulted  as  to  the  facts, 
and  unknown  to  him  the  transaction  amounted  to  a  violation  of  the  crim- 
inal laws,  he  may  assail  it  on  that  ground,  in  suits  between  third  persons 
or  between  parties  to  the  instrument  and  strangers. 

24.  An  attorney  openly,  and  in  his  true  character,  may  render  purely 
professional  services  before  committees,  regarding  proposed  legislation, 
and  in  advocacy  of  claims  before  departments  of  the  government,  upon  the 
same  principles  of  ethics  which  Justify  his  appearance  before  the  courts, 
but  it  is  immoral  and  illegal  for  an  attorney  so  engaged  to  conceal  his 
attorneyship,  or  to  employ  secret  personal  solicitations,  or  to  use  means 
other  than  those  addressed  to  the  reason  and  understanding,  to  influence 
action. 

25.  An  attorney  can  never  represent  conflicting  interests  in  the  same 
suit  or  transaction,  except  by  express  consent  of  all  so  concerned,  with 
full  knowledge  of  the  facts.  Even  then,  such  a  position  is  embarrassing, 
and  ought  to  be  avoided.  An  attorney  represents  conflicting  interests, 
within  the  meaning  of  this  rule,  when  it  is  his  duty  in  behalf  of  one  of  his 
clients,  to  contend  for  that  which  duty  to  other  clients  in  the  transaction 
requires  him  to  oppose. 

26.  "It  is  not  a  desirable  professional  reputation  to  live  and  die  with 
that  of  a  rough  tongue,  which  makes  a  man  to  be  sought  out  and  retained 
to  gratify  the  malevolent  feeling  of  a  suitor,  in  hearing  the  other  side  well 
lashed  and  viUifled." 

27.  An  attorney  is  under  no  obligation  to  minister  to  the  malevolence 
or  prejudices  of  a  client  in  the  trial  or  conduct  of  a  cause.  The  client  can 
not  be  made  the  keeper  of  the  attorney's  conscience  in  professional  mat- 
ters. He  can  not  demand  as  of  right  that  his  attorney  shall  abuse  the  op- 
posite party,  or  indulge  in  offensive  personalities.  The  attorney,  under 
the  solemnity  of  his  oath,  must  determine  for  himself  whether  such  a 
course  is  essential  to  the  ends  of  Justice  and  therefore  Justifiable. 

28.  Clients  and  not  their  attorneys  are  the  litigants;  and  whatever 
may  be  the  ill  feeling  existing  between  clients,  it  is  unprofessional  for  at- 
torneys to  partake  of  it  in  their  conduct  and  demeanor  to  each  other,  or 
to  suitors  in  the  case. 

29.  In  the  conduct  of  litigation  and  the  trial  of  causes  the  attorneys 
should  try  the  merits  of  the  cause,  and  not  try  each  other.  It  is  not  proper 
to  allude  to,  or  comment  upon,  the  personal  history,  or  mental  or  physical 
peculiarities  or  idiosyncracies  of  opposite  counsel.  Personalities  should 
always  be  avoided,  and  the  utmost  courtesy  always  extended  to  an  hon- 
orable opponent. 

30.  As  to  incidental  matters  pending  the  trial,  not  affecting  the  merits 
of  the  cause,  or  working  substantial  prejudice  to  the  rights  of  the  client, 
such  as  forcing  the  opposite  attorney  to  trial  when  he  is  under  affliction 
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or  bereayement:  forcing  the  trial  on  a  particular  day  to  the -aertoiiB  In- 
jury of  the  opposite  attorney,  where  no  harm  will  result  from  a  trial  at  A 
different  time;  the  time  allowed  for  signing  a  bill  of  exceptions,  cross  in- 
terrogatories and  the  like;  the  attorney  must  be  allowed  to  judge.  No  cli- 
ent has  a  right  to  demand  that  his  attorney  shall  be  illiberal  in  such  mat- 
ters, or  that  he  should  do  anything  therein  repugnant  to  his  own  sense  of 
honor  and  propriety;  and  if  such  a  course  is  insisted  on  the  attorney 
should  retire  from  the  cause. 

31.  The  miscarriages  to  which  justice  is  subject,  and  the  uncertainty 
of  predicting  results,  admonish  attorneys  to  beware  of  bold  and  confident 
assurances  to  clients,  especially  where  the  employment  depends  upon  the 
assurance  and  the  case  is  not  plain. 

32.  Prompt  preparation  for  trial,  punctuality  in  answering  letters 
and  keeping  engagements,  are  due  from  an  attorney  to  his  client,  and  do 
much  to  strengthen  their  confidence  and  friendship. 

33.  An  attorney  is  in  honor  bound  to  disclose  to  the  client,  at  the 
time  of  retainer,  all  the  circumstances  of  his  relations  to  the  parties,  or 
interest,  or  connection  with  the  controversy,  which  might  justly  influence 
the  client  in  the  selection  of  his  attorney.  He  must  decline  to  appear  in 
any  cause  where  his  obligations  or  relations  to  the  opposite  parties  will 
hinder  or  seriously  embarrass  the  full  and  fearless  discharge  of  all  his 
duties. 

34.  An  attorney  should  endeavor  to  obtain  full  knowledge  of  his 
client's  cause  before  advising  him,  and  is  bound  to  give  him  a  candid 
opinion  ot  the  merits  and  probable  result  of  his  cause*.  When  the  contro* 
versy  will  admit  of  it  he  ought  to  seek  to  adjust  it  without  litigation,  If 
practicable. 

35.  Where  an  attorney,  during  the  existence  of  the  relation,  has  law- 
fully made  an  agreement  which  binds  his  client,  he  can  not  honorably  re- 
fuse to  give  the  opposite  party  evidence  of  the  agreement,  because  of  his 
subsequent  discharge  or  instructions  to  that  effect  by  his  former  client. 

36.  Money  or  other  trust  property  coming  into  the  possession  of  the 
attorney,  should  be  promptly  reported,  and  never  commingled  with  his 
private  property  or  used  by  him,  except  with  the  client's  knowledge  and 
consent. 

37.  Attorneys  should,  as  far  as. possible,  avoid  becoming  either  bor- 
rowers or  creditors  of  their  client;  and  they  ought  scrupulously  to  refrain 
from  bargaining  about  the  subject  matter  of  the  litigation,  so  long  as  the 
relation  of  attorney  and  client  continues. 

38.  Natural  solicitude  of  clients  often  prompts  them  to  offer  assist- 
ance of  additional  counsel.  This  should  not  be  met,  as  it  sometimes  is, 
as  evidence  of  want  of  confidence;  but  after  advising  frankly  with  the 
client,  it  should  be  left  to  his  determination. 

39.  Important  agreements  affecting  the  rights  of  clients  should,  as 
far  as  possible,  be  reduced  to  writing,  but  it  is  dishonorable  to  avoid  per- 
formance of  an  agreement  fairly  made,  because  not  reduced  to  writing  as 
required  by  rules  of  court. 
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40.  An  attorn^  should  Bot  Ignore  knowB  cuBtoms  or  practice  of  the 
bar  of  a  particular  court,  even  when  the  law  permits,  without  glYing  op- 
posing counsel  timely  notice. 

41.  An  attorney  should  not  attempt  to  compromise  with  the  opposite 
party,  without  notifying  his  attorney,  if  practicable. 

42.  When  attorneys  jointly  associated  in  a  cause  can  not  agree  as  to 
any  matter  vital  to  the  interest  of  their  client,  the  course  to  be  pursued 
should  be  left  to  his  determination.  The  client's  decision  should  be  cheer- 
fully acquiesced  in,  unless  the  nature  of  the  difterence  makes  it  imprac- 
ticable for  the  attorney  to  co5perate  heartily  and  effectively;  in  which 
event,  it  is  his  duty  to  ask  to  be  discharged. 

43.  An  attorney  coming  into  a  cause  In  which  others  are  employed, 
should  give  notice  as  soon  as  practicable  and  ask  for  a  conference;  and  if 
the  association  is  objectionable  to  the  attorney  already  In  the  cause,  the 
other  attorney  should  decline  to  take  part,  unless  the  first  attorney  is 
relieved. 

44.  An  attorney  ought  not  to  engage  in  discussion  or  arguments 
about  the  merits  of  the  case  with  the  opposite  party,  without  notice  to  his 
attorney. 

45.  Satisfactory  relations  between  attorney  and  client  are  best  pre- 
served by  a  frank  and  explicit  understanding  at  the  outset,  as  to  the 
amount  of  the  attorney's  compensation;  and,  where  it  is  possible,  this 
should  always  be  agreed  on  in  advance. 

46.  In  general,  it  is  better  to  yield  something  to  a  client's  dissatis- 
faction at  the  amount  of  the  fee,  though  the  sum  be  reasonable,  than  to 
engage  in  a  lawsuit  to  justify  it,  which  ought  always  to  be  avoided,  ex- 
cept as  a  last  resort  to  prevent  imposition  or  fraud. 

47.  Men,  as  a  rule,  over-estimate  rather  th^n  undervalue  the  worth 
of  their  services,  and  attorneys  in  fixing  their  fees  should  avoid  charges 
which  unduly  magnify  the  value  of  their  advice  and  services,  as  well  as 
those  which  practically  belittle  them.  A  client's  ability  to  pay  can  never 
justify  a  charge  for  more  than  the  service  is  worth;  though  his  poverty 
may  require  a  less  charge  in  many  instances,  and  sometimes  none  at  all. 

48.  An  attorney  may  charge  a  regular  client,  who  entrusts  him  with 
all  his  business,  less  for  a  particular  service  than  he  would  charge  a  cas- 
ual client  for  like  services.  The  element  of  uncertainty  of  compensation 
where  a  contingent  fee  is  agreed  on  justifies  higher  charges  than  where 
compensation  is  assured. 

49.  In  fixing  fees  the  following  elements  should  be  considered:  First 
— The  time  and  labor  required,  the  novelty  and  dlfiiculty  of  the  questions 
involved,  and  the  skill  requisite  to  properly  conduct  the  cause.  Second — 
Whether  the  particular  case  will  debar  the  attorney's  appearance  for 
others  in  cases  likely  to  arise  out  of  the  transaction,  and  in  which  there  is 
a  reasonable  expectation  that  the  attorney  would  otherwise  be  employed; 
and  herein  of  the  loss  of  other  business  while  employed  in  the  particular 
case,  and  the  antagonism  with  other  clients  growing  out  of  the  employ- 
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ment.  Third — The  customary  charges  of  the  bar  for  similar  services. 
Fourth — The  real  amount  involved  and  the  benefit  resulting  from  the 
service.  Fifth — ^Whether  ^the  compensation  was  contingent  or  assured. 
Sixth — Is  the  client  a  regular  one,  retaining  the  attorney  in  all  his  busi- 
ness? No  one  of  these  considerations  is  in  itself  controlling.  They  are 
mere  guides  in  ascertaining  what  the  service  was  really  worth;  and  in 
fixing  the  amount  it  should  never  be  forgotten  that  the  profession  is  a 
branch  of  the  administration  of  justice  and  not  a  mere  money-getting 
trade. 

50.  Contingent  fees  may  be  contracted  for;  but  they  lead  to  many 
abuses,  and  certain  compensation  is  to  be  preferred. 

51.  Casual  and  slight  services  should  be  rendered  without  charge  by 
one  attorney  to  another  in  his  personal  cause;  but  when  the  service  goes 
beyond  this  an  attorney  may  be  charged  as  other  clients.  Ordinary  ad- 
vice, and  services  to  the  family  of  a  deceased  attorney,  should  be  rendered 
without  charge  in  most  instances;  and  where  the  circumstances. make  it 
proper  to  charge,  the  fees  should  generally  be  less  than  in  case  of  other 
clients. 

52.  Witnesses  and  suitors  should  be  treated  with  fairness  and  kind- 
ness. When  essential  to  the  ends  of  justice  to  arraign  their  conduct  or 
testimony,  it  should  be  done  without  villiflcation  or  unnecessary  harsh- 
ness. Fierceness  of  manner  and  uncivil  behavior  can  add  nothing  to  the 
truthful  dissection  of  a  false  witness'  testimony,  and  often  rob  deserved 
strictures  of  proper  weight. 

53.  It  is  the  duty  of  the  court  and  its  officers  to  provide  for  the  com- 
fort of  Jurors.  Displaying  special  concern  for  their  comfort,  and  volun- 
teering to  ask  favors  for  them,  while  they  are  present — such  as  frequent 
motions  to  adjourn  trials,  or  take  a  recess,  solely  on  the  ground  of  the 
Jury's  fatigue,  or  hunger,  the  uncomfortableness  of  their  seats,  or  the 
court  room,  and  the  like — should  be  avoided.  Such  Intervention  of  attor- 
neys, when  proper,  ought  to  be  had  privately  with  the  court;  whereby 
there  will  be  no  appearance  of  fawning  upon  the  Jury,  nor  ground  for  ill 
feeling  of  the  Jury  towards  court  or  opposite  counsel,  if  such  requests  are 
denied.  For  like  reasons,  one  attorney  should  never  ask  another,  in  the 
presence  of  the  Jury,  to  consent  to  its  discharge  or  dispersion;  and  when 
such  a  request  is  made  by  the  court,  the  attorneys,  without  indicating 
their  preference,  should  ask  to  be  heard  after  the  Jury  withdraws. 

54.  An  attorney  ought  never  to  converse  privately  with  Jurors  about 
the  case;  and  must  avoid  all  unnecessary  communication,  even  as  to  mat- 
ters foreign  to  the  cause,  both  before  and  during  the  trial.  Any  other 
course,  no  matter  how  blameless  the  attorney's  motives,  gives  color  for 
imputing  evil  designs,  and  often  leads  to  scandal  in  the  administration  of 
Justice. 

55.  An  attorney  assigned  as  counsel  for  an  indigent  prisoner  ought 
not  to  ask  to  be  excused  for  any  light  cause,  and  should  always  be  a  friend 
to  the  defenseless  and  oppressed. 
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TRANSACTIONS 

OF  TEE 

SPECIAL  MEETING 

HBIiD  AT 

DENVER,  COLORAIXX 


December  6,  1901,  9 :30  a.  m. 

The  Association  met  in  joint  session  with  the  Denver  Bar  As- 
sociation, to  take  action  upon  the  death  of  Charles  H".  Toll  of  Den- 
ver.    James  H.  Blood  presided. 

James  H.  Blood  then  stated  the  object  of  the  meeting. 

Joel  F.  Vaile  moved  that  a  committee  of  five  be  appointed  to 
prepare  and  submit  to  the  meeting  resolutions  upon  the  death  of 
Mr.  Toll.     Carried. 

The  chairman  appointed  the  following  committee:  Joel  F. 
Vaile,  Caldwell  Yeaman,  Piatt  Rogers,  D.  V.  Burns  and  C.  M. 
Bliss. 

A  recess  was  taken,  after  which  the  committee,  through  its 
chairman,  presented  the  following  resolutions,  which  were  adopted : 

The  members  of  the  Colorado  Bar  Association  and  the  Denver  Bar 
Association  present  this  memorial  of  Charles  H.  Toll,  who  was  suddenly 
stricken  by  death  on  the  fourth  day  of  December,  1901. 

In  every  established  community  there  are  men  of  right  living  and 
right  thinking,  the  charm  of  whose  lives  and  their  influences  for  good, 
death  cannot  end. 

Charles  H.  Toll  was  one  of  these.  Well  as  we  knew  him  in  his  pro- 
fessional career,  we  knew  him  scarcely  less  intimately  in  the  many  parts 
which  he  played  in  the  official,  social  and  business  life  of  his  time.    In  all 
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he  exhibited  the  same  sturdy  and  reliant  nature,  genial  disposition  and 
devotion  to  high  Ideals. 

The  law  was  to  him  an  expanding  science,  whose  greatest  value  lay  in 
avoiding  litigation  and  conducting  successfully  the  large  affairs  which 
characterize  modern  business.  This,  with  patient  and  tireless  work  and 
loyalty  to  the  cause  of  his  clients,  gave  him  a  Just  claim  to  professional 
distinction. 

In  the  ofQcial  positions  to  which  he  was  called,  his  faithful  perform- 
ance of  their  duties  justified  and  sustained  the  confidence  of  the  people  in 
his  high  and  honorable  aims. 

In  his  personal  and  social  relations  we  shall  best  remember  him.  His 
love  of  home  and  family,  his  ceaseless  hospitality,  his  kindness  of  heart 
and  wise  generosity,  his  abundant  spirits  and  humor,  his  encouraging  as- 
sistance to  others,  and  the  broad  charity  which  dominated  his  estimate  of 
men,  endeared  him  to  all  who  fell  within  the  broad  circle  of  his  friendship. 

He  lived  to  the  standard  of  the  best  American  citizenship,  and  though 
called  away  in  the  midst  of  his  usefulness,  he  has  bettered  his  fellows  by 
his  labor  and  example. 

In  this  hour  of  sadness  our  sympathies  are  with  the  wife  and  children 
he  loved  so  well,  with  the  confidence  that  they  will  find  the  truest  solace 
of  death  in  the  record  of  his  good  name. 

That  this  memorial  may  be  fittingly  preserved  let  an  engrossed  copy 
be  sent  to  the  family  of  the  deceased,  and  let  copies  be  presented  in  an 
appropriate  manner  to  the  Supreme  Court  of  the  State  of  Colorado,  the 
Court  of  Appeals  of  the  State  of  Colorado,  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  and  the  District  Court  of  the  County  of 
Arapahoe,  and  let  copies  be  furnished  to  the  public  press. 

The  committee  was  then  requested  to  present  the  resolutions 
to  the  courts.     Adjourned. 

LUCIUS  W.  HOYT, 

Secretary. 
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TRANSACTIONS 

or  THE 

HFTH  ANNUAL  MEETING 

HELD  AT 

COLORADO  SPRINGS,  COLORADO. 


FIRST  DAY  MEETING 

Tuesday,  July  1,  1902,  3  p.  m. 

The  meeting  was  called  to  order  by  President  Rogers  in  the 
sun  parlor  of  the  Antlers  Hotel. 

The  President: 

The  first  business  is  the  reading  of  the  minutes  of  the  preced- 
ing meeting,  which  can  be  disi)ensed  with  if  anybody  makes  a  mo- 
tion to  that  effect. 

Caldwell  Yeaman: 

I  move  that  the  reading  be  dispensed  with. 

Motion  seconded  and  carried. 

The  President: 

The  second  matter  of  business  is  the  address  of  the  President. 

{For  the  address  see  the  appendix.) 

The  President : 

The  next  matter  of  business  is  the  report  of  the  Committw  on 
Admissions.  Judge  Gunter  is  the  chairman  of  that  committee 
and  is  not  present,  and  Mr.  Hoyt,  the  Secretary,  will  read  the  re- 
port. 
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Lucius  W.  Hoyt: 

Mr.  President,  Judge  Gunter  telephoned  me  yesterday  after- 
noon that,  very  unexpectedly,  he  was  detained  in  Denver.  He 
asked  me  to  present  the  report  of  the  Committee  on  Admissions. 
The  committee  recommends  the  following  for  admission  to  the  As- 
sociation : 

John  T.  Adams,  Denver.  William  V.  Hodges,  Denver. 

George  W.  Bailey,  Ft.  Ck>llins.  James  T.  Hogan,  Breckenridge. 

Thomas  C.  Brown,  Gunnison.  Joseph  S.  Jaffa,  Denver. 

James  W.  Bucklin,  Grand  Ernest  Knaebel,  Denver. 

Junction.  Benjamin  B.  Lindsey,  Denver. 

James  F.  Callbreath,  Jr.,  Denver.  James  McD.  Livesay,  Denver. 

John  Campbell,  Denver.  Reese  McCloskey,  Durango. 

Elroy  N.  Clark,  Denver.  Lester  McLean,  Denver. 

Eklward  P.  Costigan,  Denver.  Charles  A.  Murray,  Denver. 

George  P.  Costigan,  Jr.,  Denver.  W.  D.  Reld,  Denver. 

Thomas  A.  Dickson,  Leadvllle.  B.  W.  Rltter,  Durango. 

Orville  L.  Dines,  Denver.  J.  E.  Rizer,  Pueblo. 

Herman  H.  Dunham.  Denver.  T.  M.  Robinson,  Boulder. 

William  W.  Field,  Denver.  Fred  A.  Sabin,  La  Junta. 

Charles  W.  Franklin.  Denver.  Robert  W.  Steele,  Denver. 

Prince  A.  Hawkins,  Boulder.  William  Story,  Jr.,  Ouray. 

Charles  D.  Hayt,  Denver.  William  D.  Wright.  Denver. 

The  President: 

That  you  may  have  an  opportunity  to  consider  these  names 
before  voting  on  them,  ballots  will  be  circulated  and  we  will  take 
a  recess  of  ten  minutes. 

A  recess  was  thereupon  taken. 

The  President: 

Mr.  White,  will  you  assist  the  Secretary  in  collecting  and 
counting  the  ballots?  While  the  gentlemen  are  counting  the  bal- 
lots, and  in  view  of  the  fact  that  as  soon  as  the  result  is  an'nounced 
it  is  proposed  to  submit  for  election  as  members  the  names  of  all 
who  have  been  our  guests,  and  have  delivered  annual  addresses  or 
given  addresses  generally  since  our  first  meeting,  I  will  say  that 
letters  have  been  sent  out  to  all  of  these  gentlemen  inviting  them 
to  be  present  at  this  meeting;  and  hereafter  it  will  be  the  policy 
of  this  Association — or  the  practice  rather — to  invite  every  one 
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who  has  beexL  our  guest  as  a  speaker  to  attend  at  each  annual  meet- 
ing. We  hope  to  keep  ourselves  in  touch  with  the  people  who 
meet  with  us  so  that  we  will  not  forget  them  and  they  will  not  for- 
get us. 

There  are  some  letters  here  which  I  may  read  while  these 
gentlemen  are  at  work,  and  one  is  from  a  gentleman  whom  we  all 
remember  with  kindly  feelings,  Mr.  John  F.  Philips,  of  the 
United  States  District  Court  for  the  Western  District  of  Missouri. 
In  answer  to  a  letter  from  Mr.  Hoyt,  Mr.  Justice  Philips  says : 

U.  S.  DISTRICT  COURT,  WESTERN  DISTRICT,  MO. 
John  P.  PhiUps,  Judge. 

Kansas  City,  Mo.,  June  25,  1902. 
Lucius  W.  Hoyt,  Esq.,  Secretary  Colorado  Bar  Association: 

My  Dear  Sir — I  beg  to  acknowledge,  through  you,  an  invitation  from 
the  Executive  Committee  to  attend  the  approaching  meeting  of  the  Colo- 
rado Bar  Association  at  the  Antlers. 

I  fear  your  committee,  in  extending  this  invitation,  was  not  mindful  of 
the  Apostolic  injunction  not  to  tempt  a  man  above  what  he  is  able  to  bear. 
For  nothing  could  more  nearly  seduce  me  from  the  path  of  official  duty 
and  propriety  than  the  opportunity  to  be  the  guest  of  your  Association. 
Those  occasions  in  the  past  are  ever  looked  back  upon  by  me  as  bright, 
refreshing  oases  in  the  dreary  march  of  life.  Their  memory  never  fails 
to  warm  my  heart,  and  to  quicken  the  pulse  of  precious  friendships.  They 
draw  me,  as  with  hooks  of  steel,  to  your  bar,  second  in  attachment  only 
to  that  of  my  own  State.  The  honors  and  courtesies  it  has  bestowed  upon 
me,  while  far  beyond  my  deserts,  have  stimulated  me  to  try  to  deserve 
them. 

While  Colorado  Springs  is  the  dearest  spot  to  me  on  earth,  outside  of 
that  of  my  birth,  the  keen  memory  of  the  great  sorrow  which  came  to  me 
and  mine  there  last  fall  would,  I  fear,  tax  beyond  my  fortitude  to  bear 
should  I  return  this  summer  to  the  scenes  and  associations  of  the  place. 

The  opportunity,  in  the  not  distant  future,  to  resume  my  place  around 
your  banquet  board,  before  I  am  too  much  forgotten,  will,  at  least,  be  a 
strengthening  incentive  to  renew  my  visits  to  Colorado. 

With  a  warm  greeting  for  all,  I  am, 

Very  truly  yours, 

JOHN  F.  PHILIPS. 

Mr.  John  L.  Webster  sends  his  regrets  that  he  is  unable  to 
attend  the  annual  meeting  and  dinner. 
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Judge  Rose,  whom  we  will  always  remember  as  one  of  our 
choicest  spirits  at  our  previous  meetings,  writes  as  follows: 

U.  M.  Rose.  W.  E.  Hemingway.  G.  B.  Rose. 

ROSE,  HEMINGWAY  &  ROSE. 

Attorneys  at  Law. 

Little  Rock,  Ark.,  June  17,  1902. 
Lucius  W.  Hoyt,  Esq.,  Denver,  Colo.: 

My  Dear  Sir — Yours  of  the  14th  received  inviting  me  to  attend  the 
next  meeting  of  your  State  Bar  Association. 

I  should  be  happy  if  I  could  do  so,  but  unfortunately  other  engage- 
ments demand  my  presence  elsewhere. 

Sincerely  yours, 

U.  M.  ROSE. 

Justice  Brewer  of  the  Supreme  Court  says: 

Supreme  Court  of  the  United  States, 
Washington,  D.  C. 

June  19,  1902. 
Mr.  Lucius  W.  Hoyt,  Secretary  Colorado  Bar  Association: 

Dear  Sir — I  have  yours  of  14th  inst.,  extending  an  Invitation  from  the 
Colorado  Bar  Association  to  attend  its  annual  meeting  and  dinner  on  July 
1st  next.  I  regret  my  inability  to  be  present.  Please  present  my  kind  re- 
gards to  all  friends. 

Very  truly  yours, 

^  DAVID    J.    BREWER. 

Ex- Vice-President  Stevenson  sends  his  regrets  in  the  follow- 
ing words : 

ADLAI  E.  STEVENSON,  Lawyer, 
Bloomington,  111. 

June  17,  1902. 
Hon.  L.  W.  Hoyt,  Secretary  Bar  Association,  Denver: 

My  Dear  Sir — I  fully  appreciate  the  kind  invitation  extended  me  to 
attend  the  banquet  of  the  Colorado  Bar  Association,  July  3. 
I  regret  that  my  engagements  will  prevent  my  attendance. 
With  many  thanks  for  your  courtesy,  I  remain. 
Yours  very  truly, 

ADLAI    E.    STEVENSON. 
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The  report  of  the  canvass  on  vote  for  the  admission  of  new 
members  was  thereupon  made. 

The  President: 

All  of  the  gentlemen  whose  names  were  upon  the  lists  submit- 
ted have  received  the  re<]uisite  number  of  votes  to  entitle  them  to 
membership,  and  they  are  therefore  declared  to  be  members  of  this 
Association. 

As  I  said  a  moment  ago,  we  now  desire,  with  your  approval, 
to  make  our  former  guests  w^ho  have  been  speakers  honorary  mem- 
bers of  the  Association,  as  that  powjer  is  conferred  upon  us  by  our 
by-laws,  and  it  is  one  which  it  is  now  apt  time  w^e  should  exercise. 
With  Judge  Caldwell,*  the  gentlemen  whose  names  I  have  already 
mentioned  have  been  our  guests  at  previous  meetings  of  the  Asso- 
ciation, and  if  some  one  will  make  a  motion  to  that  effect,  ^ve  can 
act  upon  making  them  members  in  accordance  with  our  rule — 
that  is,  they  will  be  honorary  members  of  the  Association. 

James  W.  McCreery: 

Mr.  President,  I  move  you,  sir,  that  the  gentlemen  whose 
names  have  been  read  by  the  President  be  elected  as  honorary 
members  of  this  Association. 

Henry  T.  Eogers : 

And,  in  addition.  Judge  Caldwell. 

Motion  seconded. 

Caldwell  Yeaman : 

I  move  that  the  motion  be  amended  so  as  to  include  the  name 
of  William  Travers  Jerome  of  Xe^v  York  City,  who  will  address 
the  Association  this  evening. 

Amendment  seconded. 

The  President : 

The  motion,  therefore,  will  be  that  the  gentlemen  named, 
Judge  Caldwell,  Judge  Philips,  Mr.  Webster,  Judge  Rose,  Judge 
Brewer,  Ex-Vice-President  Stevenson  and  Ex-Justice  Jeronu*  of 
Xew  York,  be  made  honorary  members  of  this  Ass(K*iation. 
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Motion,  as  amended,  carried. 

The  President: 

The  report  of  the  Executive  Cominittee  is  the  next  matter  of 
business. 

Charles  E.Gast: 

Mr.  President,  the  Executive  Committee,  or  a  majority  of  its 
members,  have  checked  over  and  audited  the  accounts  of  the  Treas- 
urer for  the  past  year  and  find  them  to  be  strictly  correct,  and  the 
proper  balance  due  the  Association  is  in  the  bank.  I  move,  there- 
fore, that  the  report  of  the  Treasurer  be  received  by  the  Associa- 
tion and  that  we  waive  the  reading  of  it 

Motion  seconded  and  carried. 

{For  the  report  of  the  Treasurer  see  the  appendix,) 

The  President: 

The  report  of  the  Committee  on  Grievances  follows,  which 
will  be  made  by  Mr.  May,  chairman  of  that  committee. 

Henry  F.  May  then  submitted  the  following  report : 

{For  report  see  the  appendix.) 

Henry  T.  Rogers: 

I  move  that  the  report  be  received  and  placed  on  file,  and 
that  the  thanks  of  the  Association  be  extended  to  the  committee. 

Motion  seconded. 

Henry  F.  May: 

Is  there  not  something  in  the  by-laws,  Mr.  President,  against 
thanks  ? 

The  President : 

The  motion  is  that  the  report  be  received  and  placed  on  file. 

Eobert  G.  Withers : 

Is  there  any  objection  to  the  approval  of  the  action  of  the 
committee  ? 
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The  President: 

I  presume  that  will  be  all  right  The  motion,  then,  is  that 
the  report  of  the  committee  be  received  and  approved  and  placed 
on  file. 

Motion  carried. 

The  President: 

The  Committee  on  Law  Reform  is  now  expected  to  make  its 
report 

Horace  G.  Lunt: 

The  Committee  on  Law  Reform  reports  as  follows : 

{For  report  see  the  appendix.) 

The  President: 

Gentlemen,  what  shall  we  do  with  this  report  ? 

Ed,  T.  Taylor: 

Mr.  Chairman,  I  do  not  know  whether  it  is  in  order  at  this 
time  to  make  any  explanatory  remarks  about  this  constitutional 
amendment.  I  rather  guess  I  am  the  only  member  of  the  legisla- 
ture here.  I  imderstand — I  was  not  at  your  last  annual  meeting 
— ^that  there  was  some  little  stricture  placed  upon  the  action  of 
the  legislature  by  reason  of  their  having  failed  to  pass  that  consti- 
tutional amendment.  I  do  not  want  to  oppose  any  recommenda- 
tion that  is  made  by  the  Committee  on  Law  Reform.  But,  as  a 
member  of  the  Judiciary  Committee  of  the  Senate  for  the  past 
four  sessions,  I  know  how  the  legislature  feels  about  these  consti- 
tutional amendments.  I  am  the  author  of  three  of  them,  I  believe, 
myself.  There  is  practically  a  unanimous  opinion  in  the  legisla- 
ture of  this  State,  and  has  been  all  the  time,  that  the  Court  of 
Appeals  and  the  Supreme  Court  should  be  consolidated,  and  that 
kind  of  a  bill  can  go  through  the  legislature  all  right  enough.  But 
the  stumbling  block,  and  the  block  on  which  we  have  always  split, 
has  been  the  term  of  office  of  the  court.  I  am  in  favor  of  having 
seven  judges,  and  transferring  the  present  Court  of  Appeals,  who- 
ever they  may  be,  over  to  the  Supreme  Court  I  had  a  bill  similar 
to  the  one  that  was  presented  by  Mr.  Hoyt,  our  Secretary.     I 
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figured  it  out  on  both  an  eight  and  ten-year  basis,  so  that  their 
terms  of  office  would  come  out  all  right.  We  had  to  extend  the 
term  of  nearly  all  of  the  judges  one  year — some  of  them,  I  think, 
two  years,  as  you  will  remember.  But  the  legislature  absolutely 
refused  to  pass  a  bill  that  made  the  term  of  the  Supreme  Court 
fourteen  years.  Xow,  I  say  to  you,  gentlemen,  in  all  kindness, 
that  you  cannot  pass  that  bill  through  the  legislature,  if  it  is  com- 
posed of  anything  like  the  members  that  it  was  composed  of  last 
time.  They  are  opposed  to  having  a  fourteen-year  term  of  the 
Supreme  Court,  and,  no  matter  how  much  the  lawyers  talk  to 
them  or  how  much  respect  they  have  for  the  weight  and  judgment 
of  the  State  Bar  Association,  that  would  not  carry  weight  with  the 
members  of  the  legislature,  other  than  a  fe^v  of  them.  Personally, 
I  was  opposed  to  it.  I  think  ten  years  is  long  enough.  Judge 
Hallett  said  in  his  address  a  year  ago,  I  think,  that  I  was  to  be 
blamed  more  than  any  one  else  for  the  failure  of  the  bill.  I  was 
willing  to  make  some  concessions,  and  I  think  we  could  have  gotten 
the  legislature,  probably,  to  come  up  beyond  the  eight-year  limit. 
Some  of  them  wanted  a  six-year  term,  some  an  eight-year  term, 
and  some  of  them  did  not  want  any  change  very  much.  Neverthe- 
less, we  could  have  passed  the  bill — it  takes  two-thirds,  you  know 
— r-niaking  the  term  of  office  eight  years,  and  possibly  ten,  but  it 
is  out  of  the  question  to  make  it  fourteen  years.  Now,  another 
thing:  we  feel  confident  that  the  people  of  this  State  would  not 
adopt  that  constitutional  amendment  if  it  was  submitted  to  them, 
and  that  it  would  be  a  useless  waste  of  time  and  money  to  submit 
it.  There  are  some  of  us,  possibly,  that  are  in  the  legislature,  who 
como  nearer  to  coming  in  contact  with  the  mass  of  the  people  that 
do  the  voting  than  some  of  the  more  eminent  meml^ers  of  the 
bar  do;  and  wo  feel  that  when  we  have  had  the  experience  which 
we  had  several  years  ago  of  trying  to  increase  the  Supreme  Court 
from  throe  to  five,  and  the  people  voted  it  down,  and  some  other 
matters  that  have  boon  snl)mittod  later,  we  feel  that  the  temper  of 
the  people  of  this  State  is  such  that  they  will  not  adopt  a  constitu- 
tional amendment  making  our  Supremo  Court  terms  fourteen 
years.    Whether  that  is  a  reflection  upon  the  people  or  a  reflection 
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upon  our  judgment,  I  cannot  say ;  but  that  is  the  sentiment  of  the 
Colorado  Legislature.  Xow,  as  I  say,  I  do  not  oppose  this  recom- 
mendation at  all,  if  it  is  the  sentiment  of  the  Colorado  Bar  Asso- 
ciation that  you  present  this  same  bill  again  to  the  Fourteenth 
General  Assembly.  I  am  a  hold-over  Senator,  and  will  be  there, 
and  I  shall  try  to  see  that  the  judgment  of  this  Association  is 
fairly  presented.  I  will  say  frankly  that  I  do  not  feel  that  four- 
teen years  will  carry  in  this  State,  but,  nevertheless,  this  Associa- 
tion's judgment  should  certainly  have  a  fair  hearing  before  the 
legislature.  I  expect  to  reintroduce  the  same  bill  at  the  opening 
of  the  next  session.  I  do  not  know  that  I  shall  have  any  particular 
influence  in  that  matter.  I  have  been  chairman  of  the  Judiciary 
Committee  in  two  sessions  of  the  legislature,  and  undoubtedly 
will  be  a  member  of  it  again.  I  simply  bring  these  facts  to  your 
attention  as  an  explanation,  which  I  think  is  only  proj)er,  of  the 
reason  why  these  bills  have  failed.  Of  course  it  is  true,  as  sug- 
gested by  Judge  Voorhees,  that  there  are  a  great  many  constitu- 
tional amendments — something  like  thirty,  I  think — introduced 
at  every  session  of  the  legislature.  The  last  time  they  were  pared 
down  and  ruled  out  and  choked  off  in  one  way  or  another  until 
they  were  reduced  to  six;  those  six  wei"©  passed,  and,  of  course, 
are  before  the  people  at  the  present  time.  Now,  I  am  making 
these  statements  purely  as  an  explanation,  and  am  not  criticising 
nor  attempting  in  any  manner  to  shape  the  action  of  this  Associa- 
tion. I  would  like  to  hear  expressions  from  the  lawyers  present, 
especially  the  lawyers  from  the  country — us  rural.  Country  Jake 
attorneys — to  see  whether  or  not  the  people  of  your  counties  will 
vote  for  a  Supreme  Court  of  seven  members  and  a  fourteen-year 
term.  I  would  like  to  have  a  full  and  frank  expression.  There 
is  no  use  of  passing  something  that  is  impracticable ;  and  at  the 
same  time,  if  the  majority  so  decides,  the  Association  should  stand 
by  its  former  action. 

The  President : 

We  are  all  glad  to  have  heard  from  Mr.  Taylor  on  the  views 
entertained  by  the  legislature.  These  are  always  practical  ques- 
tions and  not  entirely  theoretical. 
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The  question  is,  what  shall  be  done  with  this  report  ? 
Caldwell  Yeaman: 

What  committee  has  this  matter  in  chai^,  Mr.  President, 
some  regular  committee  or  a  special  committee  ? 

Lucius  W.  Hoyt: 

The  Committee  on  Law  Reform,  with  the  following  member- 
ship :  Joel  F.  Vaile,  Harvey  Riddell,  Henry  A.  Dubbs,  W.  H. 
Bryant,  Calvin  E.  Reed,  John  R.  Smith  and  Horace  G.  Lunt 

I  would  say  that  several  of  this  committee  were  on  the  old 
committee  that  had  the  matter  in  charge  when  the  bill  was  pre- 
sented before.  I  do  not  remember  any  of  them  now,  however, 
excepting  Mr.  Riddell,  who  wiU  be  here  this  afternoon,  and  pos- 
sibly this  matter  should  be  deferred  until  we  can  hear  from  him. 

Horace  G.  Lunt: 

I  will  say  that  Mr.  Vaile  wrote  and  telephoned  to  me  saying 
he  had  consulted  with  all  of  the  committee — those  in  Denver — 
excepting  one;  that  they  had  taken  the  matter  under  advisement 
there,  and  he  told  me  what  the  committee  thought  best  to  do.  He 
said  it  would  be  impossible  for  him  to  be  here  at  this  time  and 
asked  me  to  present  it,  but  the  committee  was  unanimous  in  this 
report  as  it  has  been  presented.  I  do  not  know  that  they  were 
aware  of  Mr.  Taylor's  objection;  I  do  not  know  whether  all  the 
objections  had  been  brought  to  their  notice  or  not,  but  they  evi- 
dently considered  the  advisability  of  either  the  next  standing  com- 
mittee or  a  special  committee  presenting  this  matter  to  the  l^s- 
lature.  It  seems  to  me,  considering  the  suggestions  of  Mr.  Taylor, 
that  a  special  committee  should  be  appointed  to  meet  and  adjust 
any  objections  that  may  be  made  to  the  passage  of  the  act 

Harry  N.  Haynes : 

I  move  the  adoption  of  the  report. 

Motion  seconded. 

Caldwell  Yeaman: 

In  order  to  get  it  before  the  Association,  I  move  an  amend- 
ment, that  the  report  be  accepted  and  approved,  and  that  a  special 
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committee  be  appointed  with  instructions  to  press  this  legislation 
upon  the  General  Assembly. 

Amendment  seconded. 

Henry  F.  May : 

I  suggest  another  amendment,  that  the  special  committee  be 
not  instructed  to  press  this  absolutely  in  this  form.  If  it  should 
seem  to  them  expedient  to  modify  it  to  some  eortent  to  meet  Mr. 
Taylor's  views  as  to  the  objections  of  the  legislature,  it  might  be 
wise  to  do  it  The  members  of  that  committee  should  have  author- 
ity to  modify  it  in  point  of  years,  and  I  would  move  that  the  com- 
mittee be  given  authority  to  so  modify  it  if  in  their  judgment  at 
the  time  it  seems  best 

Henry  T.  Rogers : 

I  move  as  a  substitute  that  the  report  be  received  and  placed 
on  file.  That  will  leave  the  succeeding  committee  free  to  take 
such  action  as  they  may  see  fit.  They  will  not  then  be  hampered 
in  any  way  by  the  action  of  this  Association  or  of  any  previous 
committee. 

Harry  N.  Haynes : 

I  think  this  Association  ought  to  press  its  views  on  the  ques- 
tion under  consideration.  I  have  no  objection  to  the  suggestion 
of  Mr.  May  that  some  discretion  be  given  the  committee  to  adapt 
the  bill,  if  necessary,  to  the  exigencies  which  may  arise  whereby 
the  desire  of  this  Association  may  not  reach  entire  fruition.  But 
it  seems  to  me  that  this  organization  should  express  itself  without 
any  equivocation  and  state  what  it  means  to  the  people  of  this 
State.  But,  of  course,  the  committee  having  the  matter  in  charge 
should  not  be  so  hampered  by  an  inflexible  rule  that  if  the  exigen- 
cies of  legislative  emergency  call  for  some  modification  or  retraction 
of  the  demands  of  this  Association,  by  its  majority  approved,  the 
committee  could  then  have  and  exercise  such  discretion  as  to 
attain  the  nearest  approach  to  the  desires  of  this  Association  which 
the  exigencies  of  the  time  make  proper  or  attainable.  In  opposing 
the  substitute,  I  do  it  for  the  reasons  suggested,  that  if  there  is 
any  body  of  men  who  are  qualified  to  speak  upon  the  subject  it  is 
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this  xlssociation,  and  it  should  have  a  declared  purpose  to  place 
the  judiciary  of  the  State  above  the  mere  temporary  exigencies 
of  political  campaigns.  Each  member  of  the  Supreme  Court  now 
has  a  term  of  nine  years,  and  some  suggestion  has  been  made  that 
the  term  should  be  reduced,  a  suggestion  which  is  contrary  to  the 
general  principles  whereby  the  independence  of  the  judiciary 
should  be  maintained.  I  think  that  the  action  of  the  Association 
two  years  ago  in  approving  the  bill  drafted  by  this  committee 
should  be  approved,  and  that  the  new  Committee  on  Law  Reform 
should  have  the  instructions  of  this  Association  to  continue  its 
advocacy  of  such  a  bill,  but  with  discretion  to  make  such  modifica- 
tions, and  only  such,  as  are  necessary  to  accomplish  something 
near  the  result  desired. 

The  President : 

Is  there  any  second  to  that  motion  ? 

John  H.  Voorhees : 

I  will  second  the  substitute,  and  in  doing  so  I  want  to  say 
this:  The  argument  presented  by  the  gentleman  who  has  just 
taken  his  seat  is  very  well  from  the  lawyer's  standpoint,  but  in 
order  to  understand  the  question  of  getting  an  amendment  through 
which  is  to  change  the  membership  of  the  Supreme  Court,  and 
also  to  consolidate  the  two  courts,  the  question  of  the  term  of  years 
should  not  be  the  controlling  one.  If  the  gentleman  rubs  up 
against  the  people  as  a  great  many  of  us  in  the  country  have  to  do, 
he  will  find  out  that  the  make-up  of  the  legislature  and  of  legis- 
lative assemblies  generally  comes  from  the  people.  We  must  give 
them  something  that  they  want  and  not  something  that  we  may 
desire.  I  believe,  myself,  that  the  term  of  office  should  be  ex- 
tended to  fourteen  years,  and,  with  Senator  Taylor,  I  have  been 
in  two  sessions  of  this  legislature,  at  various  times,  trying  to  in- 
duce members  to  vote  for  this  constitutional  amendment;  and  I 
want  to  say  that  if  it  comes  in  this  form  you  cannot  induce  the 
members  of  the  legislature  to  consider  it ;  it  will  be  turned  down. 
If  we  leave  the  term  of  office  at  ten  years,  as  it  is  now,  I  believe 
we  can  accomplish  the  other  purposes  of  the  bill.     But  you  cannot 
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force  upon  the  legislature  the  idea  even  of  the  State  Bar  Asso- 
ciation, because  if  you  go  to  the  members  of  the  legislature  you 
will  find  out  that  if  there  is  any  one  thing  they  are  afraid  of  it  is 
a  lawyer.  I  think  we  should  accept  the  conditions  as  we  find 
them — that  is,  the  present  legislature  as  it  is  made  up,  and  sup- 
port a  bill  that  we  can  have  something  done  with.  From  the  mere 
fact  that  we  insist  upon  the  fourteen-year  statute,  we  will  get 
nothing.  The  question  is,  do  we  prefer  to  have  something^  with  a 
shorter  term  of  office.  I  therefore  second  this  substitute  and  think 
it  is  the  proper  thing  for  this  body  to  pass. 

The  President : 

Are  there  any  further  remarks  ?  The  question  is  on  the  sub- 
stitute. 

Ed.  T.  Taylor: 

Mr.  President,  I  think  if  we  would  express  this  matter  in  the 
form  that  we  are  earnestly  in  favor  of  consolidating  these  two 
courts,  and  make  that  our  primary  object,  and  recommend  that 
the  term  be  extended  to  such  reasonable  time  as  can  be  secured, 
and  have  that  bill  passed,  that  kind  of  action  would  lead  to  favor- 
able approval,  and  possibly  we  could  pass  a  bill  making  the  term 
ten  years.  But  I  say  to  you  that  I  feel  as  confident  as  I  feel  of 
my  own  existence  that  you  can  never  pass  a  bill  under  the  present 
condition  of  affairs  in  Colorado  if  you  extend  the  term  beyond 
ten  years.  Now,  the  question  is  whether  or  not  we  had  better  try 
to  accomplish  that  much  rather  than  go  along  and  accomplish 
nothing,  as  Judge  Voorhees  says.  It  is  not  simply  that  I  want  to 
criticise.  It  is  a  fact  and  not  a  theory  that  confronts  us.  That  is 
the  condition  as  we  find  it  with  the  members  of  the  legislature, 
and  it  must  be  confessed  that  the  majority  of  the  members  of  the 
legislature  come  pretty  nearly  representing  their  constituents  ordi- 
narily. I  feel  that  some  action  of  that  kind  that  would  leave  a 
little  lee-way  as  to  the  term  of  years  would  carry  more  weight 
v;ith  it  than  to  tie  the  committee's  hands  by  the  fourteen-year 
measure. 
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K.  R.  Babbitt: 

Mr.  President,  I  was  certainly  impressed  by  the  suggestion 
made  by  the  reoent  speaker,  that  if  there  is  any  body  of  men  in 
the  State  qualified  to  speak  intelligently  on  this  subject  this  Asso- 
ciation ought  to  be  such  body.  Now,  it  seems  to  me  that  it  is  not 
entirely  necessary  for  the  lawyers  of  Colorado  to  retreat  so  will- 
ingly from  this  ominous  threat  of  the  legislature.  As  a  matter 
of  fact,  the  lawyers  of  this  State  are  a  power  in  politics,  but  it 
seems  unfortunate  that  politics  should  be  introduced  into  this 
question.  If  we  would  emulate  the  example  of  some  organizations 
in  this  State  and  start  in  on  that  legislature  a  little  before  they 
are  elected,  I  believe  this  Association  and  the  lawyers  of  Colorado 
could  accomplish  anything  they  unitedly  desired  to  accomplish, 
within  reason,  on  this  proposition,  and  I  think  our  suggestion  will 
lose  its  whole  force  if  we  appoint  a  committee  to  go  to  the  l^s- 
lature  and  try  to  accomplish  "something."  I  think  we  should 
definitely  state  what  we  desire,  and,  if  we  cannot  get  that,  perhaps 
we  will  get  something  else.  Perhaps  it  may  be  conceded  later. 
But  the  force  of  our  recommendation,  if  it  has  any  force,  I  think 
will  be  lost  if  we  delegate  it  all  to  the  discretion  of  a  committee. 

Lucius  M.  Cuthbert: 

Will  you  please  state  the  substitute,  Mr.  President;  I  would 
like  to  know  the  wording  of  it. 

The  President : 

The  substitute,  as  I  understood  it,  was  that  the  report  of  tlie 
committee  be  received  and  placed  on  file.  Is  that  correct.  Mr. 
Refers? 

Henry  T.  Rogers: 

That  is  correct. 

The  President: 

Is  there  any  further  discussion  ?  If  not,  I  will  put  the  sub- 
stitute. 
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Lucius  W.  Hoyt : 

Mr.  President,  if  we  do  that  have  we  made  any  recommenda- 
tion at  all  to  the  l^islature?  I  xmderstand  that  we  have  not; 
that  we  have  simply  placed  this  report  on  file  and  have  not  adopted 
it  as  the  expression  of  the  Association's  wish,  and  that  ^ve  have 
made  no  recommendation  to  the  l^slature. 

Henry  T.  Eogers : 

Mr.  President,  perhaps  I  misunderstood  the  scope  of  the  orig- 
inal motion.  My  sole  idea  was  that  any  future  committees  that 
should  be  appointed  should  not  be  hampered  by  an  approval  of 
this  report  by  the  Association  to  such  an  extent  that  it  would  not 
feel  at  liberty  to  modify  its  recommendations  in  this  respect.  I 
think  my  views  are  entirely  in  accord  with  those  of  Mr.  May.  I 
thought  that  by  putting  it  in  this  form  and  giving  to  any  future 
committee  discretion  in  its  recommendation,  what  we  seek  to  ac- 
complish— which,  in  the  main,  as  I  have  always  understood  the 
matter,  is  the  consolidation  of  the  two  courts — ^might  be  accom- 
plished, and  I  didn't  suppose  that  any  future  committee  would 
relax  its  efforts  to  secure  as  long  a  term  of  office  as  it  was  possible 
to  secure.  My  sole  desire  was  that  the  committee  should  not  be  so 
bound  by  the  recommendation  of  the  Association  that  it  had  no 
discretion.  I  should  be  very  glad  to  see  the  judges  elected  for  life, 
as  far  as  I  am  personally  concerned. 

Lucius  W.  Hoyt: 

I  understand  that  this  committee  at  the  present  time  has  no 
authority  to  present  any  bill  to  the  legislature,  and  that  unless  we 
now  give  them  some  authority  they  will  have  none.  By  receiving 
this  report  and  placing  it  on  file  you  give  them  no  authority,  and 
therefore  they  would  have  none  after  this  meeting. 

Henry  T.  Rogers : 

Would  not  another  committee  have  any  authority  in  the  mat- 
ter without  instructions  from  the  Association  ? 

Lucius  W.  Hoyt: 

None  whatever.  All  they  can  do  is  to  present  the  report  and 
the  reoommendation  of  this  Association. 
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Henry  T.  Kogers : 

Then  I  misunderstood  it 

The  President : 

The  question,  then,  is  on  the  substitute. 

Henry  T.  Kogers : 

Then,  if  that  is  the  case,  with  the  consent  of  the  gentleman 
who  seconded  it,  I  will  withdraw  the  substitute,  because  that  was 
not  my  intention.  I  supposed  the  committee  would  have  authority 
to  act. 

John  H.  Voorhees : 

My  understanding  of  the  substitute  was  that  the  committee 
would  be  instructed  to  obtain  the  best  length  of  office  for  the 
Supreme  Court  that  it  could.  If  it  takes  it  entirely  out  of  the 
hands  of  the  committee  I  think  we  should  present  the  bill  for  four- 
teen vears,  but  I  do  think  thev  should  have  some  leewav  in  the 
matter. 

The  President : 

Do  you  agrcH?  to  the  witlidrawal  of  the  substitute,  Mr.  Voor- 
hees ? 

John  H.  Voorhees: 
Ves. 

The  President : 

Xow,  I  forget  where  we  were ;  I  tliink  it  was  that  the  report 
be  received,  approved  and  placed  on  file — is  that  it? 

Caldwell  Yeanian: 

And  referred  to  a  special  committw  with  instructions  to  press 
these  bills  upon  the  attention  of  the  General  Assembly. 

S.  S.  Downer: 

ilr.  President,  just  one  word:  Is  there  not  a  regular  com- 
mittee having  charge  of  this  subject  as  provided  by  the  by-laws 
of  the  Association? — ^the  Committee  on  Law  Reform? 
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Caldwell  Yeaman: 

My  idea  was  that  this  standing  committee  was  changed  every 
year,  and  this  is  a  matter  of  such  vital  importance  that  it  ought 
to  be  in  the  hands  of  some  gentlemen  who  will  press  it,  so  that  we 
can  accomplish  what  we  want,  or  as  nearly  as  possible  what  we 
want. 

The  President: 

I  think  these  gentlemen  have  been  very  active  in  their  com- 
mittee work. 

Caldwell  Yeaman : 

There  is  no  question  about  that,  and  no  reflection  whatever 
is  intended  to  be  cast  upon  them, 

Kobert  W.  Bonynge : 

I  desire  to  move  an  amendment  to  the  motion  as  now  before 
the  Association ;  that  is,  that  we  strike  out  so  much  of  the  motion 
as  would  refer  this  matter  to  a  special  committee,  etc.,  leaving  the 
motion  that  we  receive  and  approve  the  report. 

The  President : 

That  was  the  original  motion. 

Robert  W.  Bonynge : 

Oh,  that  was  the  original  motion — and  that  was  the  amend- 
ment. 

The  President: 

It  was  an  amendment  to  that  motion. 

Do  you  still  want  your  amendment,  Mr.  Yeaman  ? 

Caldwell  Yeaman: 

I  believe  I  do,  unless  it  is  voted  down.  If  it  is  voted  down 
I  do  not  care  for  it. 

The  President : 

iJTow,  if  Mr.  Yeaman  will  state  that  exactly  as  he  wants  it, 
we  can  all  vote  on  it  intelligently. 

Caldwell  Yeaman : 

I  can  state  it  as  I  understand  it,  which  is  that  the  report  be 
received  and  adopted;  that  a  special  committee  be  appointed  to 
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take  this  matter  in  charge,  with  instructions  to  press  the  wishes 
of  the  Association,  as  represented  in  these  bilk,  upon  the  attention 
of  the  General  Assembly. 

The  President: 

Now,  that  is  an  amendment  to  the  original  motion. 

Robert  W.  Bonynge : 

The  amendment,  Mr.  Chairman,  as  I  understand  it,  simply 
relates  to  the  special  committee. 

Amendment  carried. 

The  President : 

We  now  come  to  the  original  motion,  which  was  that  the 
report  of  the  committee  be  adopted,  as  I  understand,  which  is 
supposed  to  carry  everything  else  with  it.  Is  that  correct,  Mr. 
Haynes  ? 

Harry  X.  Haynes: 

Yes,  that  is  my  motion. 

Motion  carried. 

Henry  F.  May : 

Mr.  President,  in  order  that  there  be  no  doubt,  I  want  to 
move  that  the  Committee  on  Law  Reform  be  instructed  to  press 
this  report  before  the  legislature,  obtaining  the  passage  of  the  bill 
as  nearly  in  the  form  presented  as  may  be  with  regard  to  time. 

Motion  seconded. 

The  President : 

The  substance  of  the  motion  is  that  the  committee  be  in- 
structed to  press  this  matter  on  the  legislature  and  secure  action 
as  nearly  in  accordance  with  the  report  as  possible. 

Motion  carried. 

The  President: 

Is  the  Committee  on  Legal  Education  ready  to  report  ? 

Moses  Hallett : 

This  report  was  prepared  by  Mr.  Charpiot,  who  is  a  member 
of  the  committee.     I  think  no  member  of  the  committee  has  had 
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the  pleasure  of  reading  it  except  Mr.  Charpiot  himself.  I  handed 
a  copy  to  Judge  Downer,  but  he  was  so  interested  in  the  discussion 
going  on  on  other  subjects  that  I  do  not  think  he  read  it.  He  can 
raise  a  dissent  now  if  he  does  not  agree.  Mr.  Charpiot  is  familiar 
with  the  subject  and  his  views  will  receive  full  consideration. 

(For  report  see  the  appendix.) 

The  President : 

What  shall  we  do  with  this  report  ?  Is  there  any  motion  con- 
cerning this  ? 

Frank  E.  Gr^g: 

I  move  that  it  be  placed  on  file. 

Motion  seconded  and  carried. 

The  President: 

Is  the  Committee  on  Legal  Biography  ready  to  report  ? 

Charles  E.  Gast: 

During  the  present  year  our  Association  has  lost  by  death  two 
members,  Professor  William  L.  Murfree,  the  active  head  of  the 
Law  Department  of  the  State  University  at  Boulder,  and  Charles 
H.  Toll,  ex-attorney  general  of  the  State.  It  is  fitting  that  memo- 
rial sketches  of  their  careers  as  members  of  the  Bar  should  be  in- 
corporated in  the  proceedings  of  this  meeting. 

(For  the  Memorials  see  the  appendix.) 

The  President: 

The  next  report  is  that  of  the  committee  appointed  to  arrange 
for  the  entertainment  of  the  American  Bar  Association  upon  its 
visit  to  Denver  last  year. 

Lucius  M.  Cuthbert  presented  the  report. 

(For  report  see  the  appendix.) 

The  President: 

What  will  we  do  with  the  report  of  the  committee  i  Is  there 
any  motion  concerning  it  ? 

Lucius  W.  Hoyt : 

I  move  that  we  receive  it  and  place  it  on  file. 
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Motion  seconded  and  carried. 

Lucius  W.  Hoyt: 

I  move  that  a  committee  be  appointed  to  draft  a  suitable  reso- 
lution of  thanks,  as  su^ested  in  this  report. 

Motion  seconded  and  carried. 

John  S.  Macbeth  was  named  as  the  committee. 

The  President: 

There  is  nothing  requiring  our  attention  further,  excepting 
that  I  should  say  to  you  that  the  Short  Line  road,  which  keeps  us 
informed  of  the  beauty  of  its  line  from  here  to  Cripple  Creek,  and 
is  determined  to  prove  that  its  allegations  are  true,  has  extended 
to  us  a  very  kind  invitation  to  accept  its  courtesy  in  taking  a  trip 
to  Cripple  Creek  and  back  on  Thursday  of  this  week.  Tickets 
may  be  had  of  the  Secretary. 

In  addition  to  this  courtesy,  we  have  also  had  extended  to. 
us  the  courtesy  of  the  El  Paso  Club;  and  last,  but  not  least — 
because  it  may  be  something  in  which  we  are  all  particularly  in- 
terested at  this  moment — Mr.  I.  N.  Stevens,  a  former  Denver 
lawyer,  who  is  now  in  charge  of  a  newspaper,  says  that  if  anybody 
is  depressed  in  spirits  and  will  come  over  and  see  him  he  will 
revive  them.    He  has  a  room  set  apart  for  that  purpose. 

There  will  be  a  committee  appointed  for  the  nomination  of 
officers  before  we  close.  Will  some  one  move  the  appointment  of 
this  committee?  This  is  the  committee  to  nominate  the  officers 
for  the  ensuing  year. 

James  W.  McCreery  : 

I  move,  ifr.  President,  that  you  appoint  a  committee  of  five 
to  prepare  and  submit  nominations. 

Motion  seconded  and  carried. 

The  President : 

I  will  inform  the  persons  appointed  within  an  ho\ir  or  so  of 
tlieir  appointment. 

An  address  by  William  Travers  Jerome  will  be  delivered  to- 
nic:ht  at  8  o'clock  in  the  ball  room  down  stairs. 
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The  President  appointed  the  following  on  the  Committee  on 
Nominations:  James  W.  McCreery,  James  H.  Blood,  S.  S. 
Downer,  Henry  A.  Dubbs  and  Henry  McAllister,  Jr. 

Thereupon  the  meeting  adjourned  to  meet  at  8 :00  p.  m.  of 
same  day  in  the  ball  room  of  The  Antlers. 
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EVENING  SESSKXf. 


Ball  Soom,  The  Axtlebs, 
Tuesday,  July  1,  1902,  8:00  p.  m. 

The  meeting  was  called  to  order  by  President  Piatt  Bogers. 

The  President: 

Ladies  and  (Jentlemen,  and  Members  of  the  Colorado  Bar 
Association : 

The  greatest  problem  of  American  life  is  the  government  of 
our  cities.  Important  as  are  the  affairs  of  the  Xation,  they  affect 
the  individual  but  little  when  contrasted  with  those  of  our  munici- 
palities. The  latter  are  matters  of  every  day  concern  and  influ- 
ence, for  good  or  evil,  our  immediate  environment.  They  touch 
the  family  at  all  points. 

The  evils  of  municipal  government,  which  constantly  press 
themselves  upon  our  attention,  do  not  seem  to  be  necessary  inci- 
dents of  large,  urban  population,  since  in  the  cities  of  the  Old 
World  they  are  much  less  in  evidence  than  in  America.  Their 
existence  here  may  fairly  be  attributed  to  the  rapid  growth  of  the 
country,  the  mixture  of  the  emigrant  races,  the  universality  of 
the  suffrage  and  the  blind  rush  for  wealth  and  the  pleasures  it  is 
supposed  to  procure,  which  cause  us  to  condone  those  evils,  to  re- 
move which  would  make  too  much  of  a  draft  on  the  money-making 
faculty. 

The  city,  which,  by  its  size,  wealth,  social,  political  and  com- 
mercial importance  commands  our  unceasing  attention,  is  Xew 
York.  Its  primacy  is  maintained  in  the  evils  which  it  shelters. 
In  it  the  contending  forces  of  good  and  evil  rise  and  fall  as  with 
the  tide.  It  is  the  good  fortune  of  that  city  that  when  evil  becomes 
threateningly  dominant,  there  arises  from  the  body  of  the  people 
leaders  of  great  movements,  who  arrest  the  downward  progress  and 
in  some  degree  rehabilitate  the  public  conscience.  Such  leaders 
are  always  interesting. 
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In  the  last  struggle  of  !New  York  to  better  its  condition, 
which  occurred  in  the  fall  of  1901,  there  was  one  forceful  char- 
acter who  always  stood  at  the  front,  bringing  by  his  unquestioned 
honesty  of  purpose  and  tireless  energy  a  promise  to  the  people  that 
he  at  least  would  be  faithful  to  the  trust  which  he  sought  to  assume. 
That  the  people  to  whom  lie  appealed  believed  in  him  was  wit- 
nessed by  his  election  to  one  of  the  most  important  positions  in 
the  government  of  the  city. 

We  of  the  West  recognize  in  such  men  a  kinship  in  aim  and 
purpose,  and  it  is  the  particular  delight  of  the  legal  profession 
that  such  leaders  are  generally  drawn  from  our  ranks. 

We  count  ourselves  fortunate  in  being  able  to  induce  Mr. 
William  Travers  Jerome  to  visit  Colorado  and  to  address  this 
Association,  not  only  beoause  of  his  leadership  in  New  York,  but 
because  of  the  honor  which,  in  his  integrity  of  purpose,  he  has 
conferred  upon  the  profession  to  which  we  belong. 

I  have  the  pleasure  of  introducing  to  you  Mr.  William  Trav- 
ers Jerome  of  New  York. 

Mr.  William  Travers  Jerome  of  New  York  City  then  deliv- 
ered an  address. 

(For  address  see  the  appendix.) 

Thereupon  the  meeting  was  adjourned,  to  be  resumed  at  10 
o'clock  a.  m.  next  day  in  the  sun  parlor  of  The  Antlers. 
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SECOND  DAY  MEETING. 


Sun  Pablor^  The  Antlers^ 

Wednesday,  July  2,  1902,  10:00  a.  m. 

President  Eogers  called  the  meeting  to  order. 

The  President: 

The  first  business  in  order,  according  to  the  program,  is  new 
business,  and  if  anybody  has  anything  to  offer,  I  suppose  it  may 
be  heard  now.  Otherwise,  the  matter  of  the  election  of  officers  will 
be  the  first  matter  of  business,  and  the  committee  which  was  ap- 
pointed to  select  nominees  will  now  make  its  report. 

James  W.  McCreery: 

Mr.  President,  your  committee  begs  leave  to  report  the  fol- 
lowing nominations : 

For  President,  Horace  G.  Lunt,  of  Colorado  Springs. 

For  First  Vice-President,  Ealph  Talbot,  of  Denver. 

For  Second  Vice-President,  Ed.  T.  Taylor,  of  Glenwood 
Springs. 

For  Secretary  and  Treasurer,  Lucius  W.  Hoyt,  of  Denver. 

The  committee  further  recommends  that  delegates  to  the 
American  Bar  Association  be  selected  hereafter  by  the  Executive 
Committee.  This  recommendation  is  made  because  we  were  not 
advised  as  to  who  could  go  or  would  be  willing  to  go,  and  we 
thought  it  best  to  leave  it  with  the  Executive  Committee,  that  they 
might  consult  with  parties  to  ascertain  who  might  desire  to  go  or 
could  go.    This  report  is  respectfully  submitted. 

The  President : 

Of  course  the  report  of  the  committee  does  not  necessarily 
exclude  other  nominations. 

If  there  are  no  further  nominations,  we  will  vote  on  the  names 
proposed.     The  election  must  be  bv  ballot,  but  I  presume  the  Sec- 
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retary  can  be  directed  to  cast  the  ballot  of  the  entire  representa- 
tion. 

Robert  W.  Bonynge: 

Mr.  President,  I  move  the  adoption  of  the  report,  and  that 
the  Secretary  of  this  Association  be  requested  to  cast  the  ballot  of 
the  entire  Association  for  the  gentlemen  whose  names  have  been 
read  as  officers  of  the  Association  for  the  ensuing  year. 

Motion  seconded  and  carried. 

The  Secretary  thereupon  announced  that  the  ballot  had  been 
cast  for  the  nominees  as  recommended  by  the  committee. 

The  President: 

It  is  now  11  o'clock,  and,  according  to  Judge  Ilallett's  way 
of  proceeding,  we  never  take  up  an  address  until  the  precise  mo- 
ment has  arrived.  We  will  now  listen  to  an  address  by  Mr.  Taylor 
on  ''The  Torrens  System  of  Rogistering  Title  to  Land,"  which  is 
of  interest  to  lawyers,  who  have  no  land  to  hold  titles  to. 

Edward  T.  Tay^C)r  then  delivered  his  address. 

(For  address  see  the  appendix.) 

The  President : 

Before  we  adjourn  I  was  requested  by  IMr.  Stevens  to  an- 
nounce that  that  room  w^hich  he  has  is  still  open  for  the  registra- 
tion of  titles,  and  that  the  registration  is  optional  instead  of  com- 
pulsory. 

You  are  all  requested  to  bo  present — if  you  are  able  to  after 
having  visited  this  office  for  the  registration  of  titles — on  one  side 
or  the  other  of  this  building,  for  the  purpose  of  having  your 
pictures  taken.  Now,  this  is  not  a  perfunctory  announc(^ment, 
but  it  is  desired  that  every  member  be  present  so  that  his  face  may 
appear  in  this  picture,  which  will  be  one  of  the  meniontoes  of  this 
occasion.  And  I  want  to  say,  because  it  is  a  very  striking  thing 
to  me,  that  Mr.  Hoyt  believes  in  making  the  reports  of  our  annual 
meetiijgs  attractive  in  many  ways.  The  report  of  this  year's  pro- 
ceedings will  be  much  more  extensive  than  fornu^rly,  and  the  idea 
is  that  we  are  gathering  material  that  in  the  ]irocoss  of  time  will 
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be  among  the  most  treasured  things  that  you  have  in  your  libraries 
— ^the  account  of  this  meeting,  the  portraits  of  the  members,  and 
also  the  pictures  of  scenes  which  we  will  see  on  the  various  trips. 
This  picture  will  be  taken  at  1 :45  p.  m. 

Lucius  W.  Hoyt: 

I  might  say  in  this  connection  that  this  picture  is  paid  for  by 
the  Association,  and  is  not  a  photographer's  enterprise.  If  you  do 
not  care  for  it,  oome  in  order  that  others  may  have  the  benefit  of 
your  presence. 

Thereupon  the  meeting  adjourned  to  meet  at  2  p.  m.  of  the 
same  day,  in  the  same  room. 
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AFTERNOON  SESSION. 


Sun  Parlob,  The  Antlers, 
Wednesday,  July  2,  1902,  2 :00  p.  m. 

The  meetiDg  was  called  to  order  by  President  Rogers. 

The  President: 

This  afternoon  is  given  to  a  discussion  of  what  I  character- 
ized yesterday  as  "the  single  tax  bill,"  but  the  telegrams  which  I 
have  received  this  morning  from  various  parts  of  the  State  advise 
me  that  I  did  not  fairly  state  the  meaning  of  the  bill  when  I  called 
it  a  single  tax  bill.  The  gentlemen  who  are  to  read  papers  con- 
cerning it  will  tell  you,  probably,  what  it  does  mean. 

The  first  gentleman  to  address  you  will  be  Mr.  Bucklin,  the 
author  of  the  proposed  amendment  to  the  Constitution  relating  to 
a  scheme  of  taxation. 

James  W.  Bucklin,  of  Grand  Junction,  then  delivered  an 
address  on  "The  Australasian  Tax  Amendment" 

.{For  address  see  the  appendix.) 

The  President: 

The  next  gentleman  who  will  address  you  is  Mr.  Harvey 
Riddell. 

Harvey  Riddell,  of  Denver,  then  delivered  an  address  on 
"The  Bucklin  Bill." 

{For  address  see  the  appendix.) 

The  President: 

The  last  address  on  this  subject  will  be  by  Mr.  Twitchell. 

La  Fayette  Twitchell  then  delivered  an  address  on  "The 
Bucklin  Bill." 

{For  address  see  the  appendix.) 

Henry  C.Hall: 

Mr.  President  and  Gentlemen  of  the  Association:  I  have 
been  so  unfortunate  as  not  to  be  able  to  attend  all  of  the  meetings, 
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and  do  not  know  whether  anything  I  have  now  to  suggest  has 
already  been  considered  by  the  Association  at  this  or  previous 
meetings.  It  has  occurred  to  me  in  reading  the  reports  of  our 
previous  meetings — and  that  I  have  done  faithfully — ^that  while 
this  Association  is  doing  much — ^perhaps  much  more  than  could 
be  expected — in  the  way  of  benefit  to  the  State  and  to  the  profes- 
sion, it  has  not,  perhaps,  been  as  industrious  and  led  the  way  as 
much  as  it  might  along  the  line  of  development.  I  refer  more 
particularly  to  the  drafting  of  measures  to  be  submitted  to  the 
legislature.  Now,  that  is  not  an  enjoyable  task — it  is  often  a 
fruitless  task — and  yet  the  Bar  Association  has  its  field  which  it 
ought  to  fill,  and  might  perhaps  fill  to  a  greater  extent  than  it  does. 

Without  entering  into  a  discussion  or  consideration  of  the 
many  lines  which  might  be  taken  up  with  advantage,  I  want  to 
suggest  at  this  time  to  the  members  of  this  Association  the  wisdom 
of  appointing  a  special  committee  for  the  purpose  of  revising  and 
codifying  the  laws  of  this  State  in  regard  to  the  subject  of  water 
and  irrigation  generally.  It  is  unnecessary  in  this  body  to  point 
out — ^to  more  than  refer  to — the  imperfections  in  detail  of  the 
system  as  it  exists.  We  are  so  fortunate  as  to  have  a  number  of 
men  in  our  membership  whose  acquaintance  Avith  the  subject 
amounts  almost  to  a  specialty.  I  need  only  refer  to  our  President, 
to  Mr.  Gast  and  Mr.  Dubbs,  of  Pueblo,  and  to  Mr.  Bryant,  of 
Denver,  who  are  especially  familiar  with  the  subject.  If  a  com- 
mittee comj)osed  of  men  like  these  could  frame  and  either  submit 
to  the  legislature,  or,  if  that  be  deemed  too  hasty  without  previous 
submission  to  the  Association,  then  submit  to  the  Association  a 
codification  and  revision  of  the  laws  in  regard  to  irrigation  and 
water,  it  would  help  to  crystallize  sentiment  throughout  the  State 
and  at  least  tend  to  bring  about  some  coherent  legislation  on  the 
subject,  which  is  of  vast  importance  to  the  State.  I  therefore  offer 
the  resolution  that  a  special  committee  of  this  Association  be  ap- 
point^ed  by  the  chair,  and  to  include  the  chair,  for  the  purpose  of 
drafting  a  bill  codifying  and  revising  the  law  on  the  subject  of 
water  and  irrigation  in  this  State. 

Motion  seconded. 
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The  President: 

You  have  heard  the  motion,  which  has  been  seconded.  Is 
there  any  discussion  on  the  matter  ? 

James  W.  McCreery: 

Mr.  President,  I  offer  as  a  substitute  that  a  resolution  be 
passed  requesting  the  legislature  to  keep  its  hands  off  of  irrigation 
law  entirely.  We  have  an  entire  sufficiency  of  irrigation  laws,  and 
the  courts  are  dealing  with  it  and  working  out  the  present  law  and 
the  interpretation  of  the  statutes  as  rapidly  as  they  may,  and  any 
further  legislation  would  only  tend  to  delay,  hinder  and  embarrass 
the  working  out  and  application  of  the  laws  as  they  exist.  I  have 
had  the  honor  of  representing  my  county,  the  oldest  irrigation 
district  in  the  State  and  the  best  developed  one,  during  a  good 
many  sessions  in  the  State  Senate,  and  the  policy  that  I  always 
advocated  was  not  to  legislate  any  more  on  irrigation.  That  is  the 
policy  that  our  people  desire  to  have  pursued.  It  is  the  policy  that 
the  press  in  our  part  of  the  country  have  pursued  and  still  will 
continue  to  pursue.  I  think  it  is  the  true  policy.  We  have  enough 
law.  It  is  a  new  subject  that  cannot  be  worked  out  all  at  once,  and 
we  must  give  the  courts  time  to  work  out  and  apply  the  laws  we 
have.  The  system  is  substantially  complete,  as  we  now  understand 
it,  and  the  courts  have  been  able  to  apply  the  laws  in  a  tolerably 
complete  manner.  To  change  the  law  would  be  to  start  over  again 
a  task  in  which  at  least  some  progress  has  been  made.  I  therefore 
oppose  the  appointment  of  a  committee,  as  I  should  oppose  the 
work  of  the  committee. 

The  President: 

We  will  hear  any  discussion  on  that  topic,  as  to  whether  any- 
thing should  be  done  along  the  lines  suggested  by  the  person  pre- 
senting the  motion. 

James  W.  McCreery : 

I  will  withdraw  my  motion,  as  I  can  vote  against  the  original 
motion. 

The  President : 

Your  point  is  made  by  voting  against  this  motion. 
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James  W.  McCreery : 

That  motion  was  not  seriously  made,  only  as  the  basis  of  my 
argument,  and  I  do  not  care  to  have  it  put  in  the  form  of  a  motion 
at  all.     I  simply  oppose  the  other  gentleman's  motion. 

The  President : 

If  there  be  no  further  discussion,  I  will  put  the  motion,  which 
has  been  seconded. 

K  R  Babbitt: 

Mr.  President,  may  I  suggest — and  it  is  an  entirely  fair  state- 
ment of  the  motion  as  we  understood  it  here — ^that  it  was  not  so 
much  a  suggestion  of  new  legislation,  but  a  suggestion  for  a  codi- 
fication of  the  irrigation  laws,  which,  to  my  mind,  is  quite  distinct 
from  a  suggestion  of  new  legislation. 

James  W.  McCreery: 

That  is  aU  right;  but  I  want  to  make  another  remark,  if  ihe 
chair  please. 

The  President: 

Proceed. 

James  W.  McCreery: 

That  experiment  is  precisely  the  same  experiment  that  was 
tried  in  1891.  I,  myself,  was  the  author  of  a  bill  which  provided 
for  the  appointment  of  a  commission  to  codify  the  irrigation  laws 
of  the  State.  A  commission  was  appointed,  consisting  of  three  of 
the  ablest  irrigation  men  of  the  State.  It  cost  the  State  some 
twelve  or  fifteen  thousand  dollars  to  have  the  result  of  the  labors 
of  that  commission  placed  before  the  General  Assembly,  and  it 
never  came  to  anything.  That  committee  prepared  a  voluminous 
revision  and  codification  of  the  irrigation  law,  and  it  met  with 
no  favor,  either  at  the  hands  of  the  legislature  or  of  the  people. 
It  was  incontinently  dropped  and  never  passed  either  house,  and 
it  is  not  only  in  view  of  that  attempt  but  in  accordance  with  my 
later  views  in  regard  to  the  whole  matter  that  I  think  this  motion 
is  ill-advised.  The  law  as  it  stands  is  sufficiently  codified,  and  it 
has  been  largely  explained  and  interpreted  by  the  courts,  and  to 
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make  a  new  law  and  a  new  codification  and  new  revision  would 
put  us  back  fifteen  years  in  the  application  of  the  irrigation  laws 
of  this  State. 

A  vote  being  taken  upon  Mr.  Hall's  motion,  it  was  declared 
lost. 

Henry  H.  Clark: 

Mr.  President,  this  morning  we  had  the  pleasure  of  listening 
to  a  very  able  paper  by  Senator  Taylor  upon  a  very  practical  and 
important  branch  of  practice,  or  what  we  hope  may,  ere  long,  be 
a  branch  of  our  practice  in  this  State ;  that  is,  the  Torrens  system 
of  land  tenure.  It  was  suggested  by  Mr.  Taylor  in  his  address  that 
the  matter  should  be  investigated  by  either  the  Committee  on  Law 
Reform  of  this  Association  or  a  special  committee,  and  I  should 
like  to  see  some  action  taken  in  that  regard.  I  therefore  move, 
Mr.  President,  that  a  special  committee  of  five  be  appointed  by 
the  chair  to  examine  into  what  is  commonly  known  as  the  Torrens 
system  of  land  tenure,  and  if.  they  decide  that  the  same  is  feasible 
and  can  be  applied  to  this  State,  that  they  present  to  the  next 
meeting  of  the  Bar  Association  the  draft  of  a  bill  which  can  be 
presented  to  the  legislature,  xmless  definite  action  shall  be  taken 
by  the  legislature  prior  to  our  next  meeting. 


I  second  the  motion,  with  the  provision  that  the  committee 
be  composed  of  three  members  instead  of  five. 

Henry  H.  Clark : 

I  accept  the  amendment. 

The  President: 

It  ought  to  be  understood  that  this  committee,  if  we  desire 
one  appointed,  will  be  appointed  by  the  incoming  President.  I 
do  not  think  the  outgoing  President  ought  to  select  a  special  com- 
mittee to  act  during  the  term  of  his  successor. 

Henry  F.  May : 

Is  it  not  the  function  of  our  Committee  on  Law  Reform  to 
consider  such  matters  ? 
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The  President: 

Well,  I  suppose  this  is  to  bring  the  matter  up  specially. 

Lucius  W.  Hojt: 

May  I  be  permitted  to  say  a  word  on  this  matter  ?  All  of  the 
Bar  Associations  have  oommittees  on  law  reform,  but  when  it 
comes  to  elaborate  work  on  any  particular  measure  they  are  very 
much  given  to  special  committees  of  this  sort,  and  I  think  you  will 
find  that  the  work  w^ill  be  done  more  effectively  in  that  way. 

Motion  carried. 

The  President: 

I  will  leave  it  to  Judge  Lunt  to  appoint  that  committee. 

Lucius  W.  Hoyt: 

Mr.  President,  Mr.  Macbeth,  through  a  misunderstanding 
with  the  Secretary,  has  not  been  notified  of  his  appointment  as  a 
committee  to  draft  a  resolution  of  thanks  to  the  railroads  of  this 
State  for  the  excursion  tendered  the  American  Bar  Association, 
and,  as  this  is  the  last  meeting,  I  move  that  his  resolution,  when 
prepared  by  him,  be  the  resolution  of  the  Association  and  be  in- 
corjx>rated  in  the  minutes  and  transmitted  to  these  railroads. 

Motion  seconded  and  carried. 

The  resolution  prepared  by  Mr.  Macbeth  in  pursuance  of  the 
foiv^oing  motion  is  as  follows: 

"Whereas,  The  members  of  the  American  Bar  Association  at  their 
twenty-fourth  annual  meeting,  held  in  Denver,  in  August,  1901,  were  the 
guests  of  the  members  of  the  Colorado  bar,  at  which  meeting  there  were 
present  over  three  hundred  members  and  delegates  of  the  Association, 
representing  almost  every  state  and  territory  in  the  Union,  constituting 
one  of  the  largest  meetings  of  that  Association  ever  held  outside  of  the 
state  of  New  York; 

"Whereas,  One  of  the  most  memorable  features  of  the  occasion  pro- 
vided for  the  entertainment  of  the  members  and  delegates  and  the  ladies 
of  their  families  was  an  excursion  on  August  24th,  25th,  26th  and  27th, 
given  under  the  auspices  of  the  Colorado  Bar  Association,  the  Denver 
Bar  Association  and  the  Colorado  members  of  the  American  Bar  Asso- 
ciation, through  the  mountains  of  the  state,  the  itinerary  of  which  was 
from  Denver  to  Colorado  Springs,  Cripple  Creek,  Buena  Vista,  LeadviUe 
and  Glenwood  Springs,  and  returning  thence  via  the  Canon  of  the  Grand 
River,  Tennessee  Pass.  Marshall  Pass,  the  Royal  Gorge,  Pueblo  and  Colo- 
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rado  Springs,  thus  enabling  our  visitors  to  view  some  of  the  grandest  and 
most  picturesque  scenery  of  the  Rocky  Mountains;  and, 

^Whereas,  The  following  resolution  was  adopted  by  the  members  of 
the  American  Bar  Association  at  an  informal  meeting  held  on  the  train  in 
the  Royal  Gorge  on  August  27th,  the  Honorable  Charles  E.  Littlefield,  of 
Maine,  presiding: 

"  'To  the  Colorado  Bar  Association  and  the  Denver  Bar  Association: 

**  'The  members  and  delegates  present  at  the  twenty-fourth  annual 
meeting  of  the  American  Bar  Association,  who,  with  their  families,  have 
enjoyed  your  unbounded  hospitality,  cannot  leave  your  state  without  some 
expression  of  the  appreciation  in  which  they  hold  your  courtesy — cordial, 
unvarying  and  resourceful  as  it  has  been. 

"  *In  the  canon  of  the  Arkansas,  therefore,  by  the  Royal  Gorge,  with 
one  accord,  and  moved  by  a  common  desire,  we  record  the  delight  with 
which  we  have  enjoyed  the  trip,  for  four  days,  over  the  mountains  and 
through  the  valleys  of  Colorado,  made  possible  by  your  unequaled  hospi- 
tality and  attended  by  a  regard  for  our  comfort  and  provision  for  our 
pleasure,  as  unrivaled  in  its  extent  as  it  has  been  agreeable  in  the  manner 
of  its  delightful  and  continued  operation. 

'*  *The  grandeur  of  Colorado's  mountains,  the  magnificence  of  her 
canons,  the  beauty  of  her  fertile  valleys,  the  unlimited  richness  with  which 
God  has  endowed  her  in  material  wealth,  we  shall  never  forget;  but  with 
it  all,  and  above  it  all,  the  friendships  we  have  made  with  your  people  and 
the  courtesy  we  have  received  at  your  hands  will  abide  with  us  always, 
a  constant  source  of  delightful  recollection  and  a  most  brilliant  event  in 
the  history  of  our  Association.' 

"Whereas,  The  said  excursion  was  made  possible  by  the  courtesy  and 
generosity  of  the  officials  of  the  Denver  &  Rio  Grande,  the  Colorado  & 
Southern,  the  Colorado  Midland  and  the  Midland  Terminal  Railroad  Com- 
panies, in  providing  free  trains  for  the  visitors; 

"Now,  therefore,  be  it  Resolved,  That  a  vote  of  thanks  be  tendered  to 
the  Denver  &  Rio  Grande  Railroad  Company,  the  Colorado  &  Southern 
Railway  Company,  the  Colorado  Midland  Railway  Company  and  the  Mid- 
land Terminal  Railway  Company  for  the  courteous  attitude  of  their  offi- 
cials and  employes  toward  our  guests,  and  their  generous  and  hospitable 
welcome  to  the  strangers  within  our  gates;  and, 

"Be  it  further  Resolved,  That  a  copy  of  this  resolution  be  spread  upon 
the  minutes  of  the  Association  records  and  that  the  secretary  be  directed 
to  forward  a  copy  to  each  of  the  above  companies." 

Ed.  T.  Taylor: 

I  would  like  to  suggest  that  the  excellent  addresses  we  have 
listened  to  this  afternoon  ought  to  be  published  for  use  during 
this  summer  and  fall.  For  instance,  the  arguments  pro  and  con 
on  this  Bucklin  bill  ought  really  to  be  before  the  people. 
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Lucius  W.  Hoyt: 

I  will  say,  Mr.  President,  that  we  have  had  great  difficulty 
in  getting  the  attorneys  to  return  their  corrected  proofs.  But  this 
year  the  addresses  have  already  been  furnished  to  the  Secretary. 
The  plan  is  to  publish  the  addresses  in  separate  pamphlets,  and 
they  will  be  ready  within  a  week.  ^ 

The  President: 

The  only  remaining  business  is  the  question  as  to  the  place 
of  our  next  meeting,  which  it  seems  we  must  dispose  of  before 
we  adjourn,  and  a  motion  on  that  subject  will  be  in  order. 

EobertG.  Withers: 

Heretofore  that  matter  has  always  been  referred  to  a  com- 
mittee on  account  of  the  difficulties  that  would  arise  in  securing 
terms.  If  a  place  is  named  in  advance,  it  is  knovni  that  we  are 
going  to  meet  there,  and  we  cannot  make  the  terms  we  can  if  it  is 
left  to  a  committee.  I  think  it  is  always  left  to  a  committee,  and 
ought  to  be  so  now. 

Lucius  W.  Hoyt: 

Mr.  Withers  is  partly  mistaken  about  the  matter.  We  have 
selected  the  locality,  but  not  the  particular  hotel.  For  example, 
we  decided  last  year  to  make  it  ^ ^Colorado  Springs  or  vicinity," 
bu.t  left  it  to  the  Executive  Committee  to  decide  whether  we  should 
meet  at  The  Broadmoor,  The  Antlers  or  Manitou;  and  the  date 
was  left  to  the  committee. 

John  H.  Denison : 

Mr.  President,  if  it  were  not  against  the  by-laws  of  this  Asso- 
ciation, I  would  move  a  vote  of  thanks  to  the  city  of  Colorado 
Springs  and  the  members  of  the  Bar  Association  here  for  the  en- 
tertainment which  we  have  had  and  hope  to  have.  But  as  a  recog- 
nition of  what  we  have  had  and  hope  to  have,  I  move  that  the 
next  meeting  be  held  at  Colorado  Springs,  or  Manitou,  as  the  com- 
mittee may  decide. 

Motion  seconded. 
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Frank  E.  Gregg: 

I  move  to  amend  the  motion  by  leaving  it  entirely  with  the 
Execntive  Committee. 

The  President : 

Do  you  mean  the  selection  of  the  place  ? 

ErankE.  Gregg: 

Yes. 

Original  motion  carried. 

Lucius  W.  Hoyt: 

Mr.  President,  there  is  another  matter.  I  move  that  a  vote 
of  thanks  be  tendered  to  the  Short  Line  for  the  excursion  to 
Cripple  Creek  which  they  have  tendered. 

Motion  seconded  and  carried. 

Ed.  T.  Taylor: 

Mr.  President,  I  move  that  we  now  adjourn. 

Motion  seconded  and  carried. 

The  convention  was  thereupon  adjourned,  sine  die. 

LUCIUS  W.  HOYT, 

Secretary. 
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BANQUET. 


The  fifth  annual  dinner  of  the  Association  was  held  at  The 
Antlers,  Colorado  Springs,  at  7  p.  hl  of  Wednesday;  July  2,  1902, 
President  Rogers  presiding. 

Messrs.  William  Travers  Jerome,  George  Schurman,  John 
Iselin  and  John  Brisben  Walker,  all  of  New  York  City,  were 
present  as  guests  of  the  Association. 

Frederick  W.  Lienau,  Ralph  Talbot,  Robert  W.  Bonynge  and 
William  Travers  Jerome  responded. 

At  the  close  of  the  speaking  the  President-elect,  Horace  G. 
Lunt,  was  introduced  and  assumed  the  duties  of  his  ofiioe. 

Sixty-six  members  and  guests  were  present. 


EXCURSION. 


On  Thursday,  July  3,  1902,  an  excursion  to  Cripple  Creek 
and  return  over  the  "Short  Line"  was  given  to  the  members  and 
their  families  by  the  Colorado  Springs  &  Cripple  Creek  District 
Railway  Company. 
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ADDRESS 

OF 

PLATT  RCXJERS, 

PRESIDENT  OF  THE  ASSOCIATION. 


Oentlemen  of  the  Colorado  Bar  Association: 

The  fifth  annual  meeting  of  our  Association,  which  promises 
to  be  as  satisfactory  as  those  of  former  years,  gives  us  an  assurance 
that  we  have  reached  a  condition  of  permanency  and,  as  I  believe, 
of  continuing  value  as  an  element  in  the  judicial  affairs  of  the 
State. 

Though  we  have  associated  for  certain  working  purposes,  our 
interest  in  the  ends  aimed  at  is  largely  stimulated  by  the  social  fea- 
tures of  these  annual  meetings  in  accordance  with  the  old  maxim 
that  "All  work  and  no  play  makes  Jack  a  dull  boy." 

In  a  State  so  large  as  Colorado,  with  attorneys  widely  sepa- 
rated and  with  different  lines  of  professional  work,  it  cannot  be 
otherwise  than  for  our  own  and  the  public  good  to  have  these  meet- 
ings occur.  It  is  well  to  know  who  and  what  we  are  individually 
and  to  discover,  by  more  intimate  contact,  the  many  sides  of  a  law- 
yer's character. 

One  of  the  happy  features  of  our  former  meetings  has  been 
the  presence  of  learned  and  distinguished  members  of  the  profes- 
sion from  other  States,  who  have  made  our  meetings  memorable, 
not  only  by  the  display  of  their  great  powers,  but  by  their  geniality 
and  good  fellowship.     No  break  in  this  respect  will  be  permitted. 

It  is  seldom  that  one  may  hear  a  more  conservative,  profound 
and  discriminating  address  than  that  delivered  by  the  principal 
speaker  of  last  year,  and  I  hope  I  may  be  excused  if,  with  the 
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promptings  of  local  pride,  I  also  recall,  in  terms  of  conmiendation, 
the  addresses  then  delivered  by  our  members. 

The  kindly  greetings  and  the  splendid  addresses  of  the  distin- 
guished jurists  of  the  country  who  have  been  our  guests  at  each 
annual  meeting,  have  certainly  tended  to  spur  our  energies  to  the 
performance  of  work  entitling  us  to  equally  exalted  positions  in  the 
profession.  These  learned  addresses  have  been  well  supplemented 
by  the  informal  gatherings  at  table  or  in  scattered  groups,  where 
the  story  and  jest  have  furnished  merriment  for  the  moment  and 
have  doubtless  been  a  fund  from  which  many  of  us  have  subse- 
quently drawn  in  pointing  our  arguments  to  court  and  jury.  The 
lawyer  ought  to  be  a  sort  of  compendium  or  cyclopedia  of  all  the 
wit  and  wisdom  extant,  prepared  to  eliven  his  work  as  an  advocate 
with  apt  and  Convincing  illustrations. 

The  charter  members  of  this  Association  will  never  forget  the 
initial  meeting  at  Broadmoor,  where  the  good  fellowship  and  rich 
humor  of  a  justice  of  our  highest  tribunal  mingled  with  those  of 
federal  and  State  judges  of  varying  degrees  of  dignity  and  salary, 
and  the  untitled  members  of  the  profession  who  live  in  hope  that  at 
some  time  they  in  their  turn  may  become  the  oracles  of  these  gath- 
erings. The  charm  of  this  annual  flow  of  wit  and  humor  lies  in  its 
spontaneousness.  In  this  it  differs  from  the  annual  address  of  the 
President,  which  is  prepared  in  the  quiet  and  uninspiring  precincts 
of  the  closet  and  is  therefore  doomed  to  be  eclipsed  by  the  first  brill- 
iant remark  which  follows  it. 

In  selecting  me  to  perform  this  heavy  act  upon  this  occasion, 
I  must  presume  it  to  have  been  done  with  some  regard  to  the  ele- 
ment of  fitness.  I  should  not  like,  however,  to  be  heavy  even  in 
the  deliverance  of  so  ponderous  a  paper  as  an  annual  address.  • 
These  are  moments  of  relaxation  and  I  shall  therefore  aim  to  be  as 
sketchy  as  possible,  that  I  may  not  detract  from  the  joyousness  of 
the  occasion.  However,  the  by-laws  of  this  Association  subject  me 
to  certain  limitations,  to  which,  as  a  law  abiding  citizen,  I  must  of 
course  submit. 

The  first  and  paramount  duty  imposed  upon  the  President  is 
that  he  should  deliver  an  appropriate  address,  with  particular  ref- 
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erence  to  any  statutory  changes  in  the  State,  of  public  interest. 
This  requirement  is  doubtless  based  upon  the  theory  that  the  Presi- 
dent of  the  Association  is  better  qualified  than  the  members  to  prop- 
erly weigh  and  explain  the  force  and  effect  of  any  given  legislation. 
As  attorneys  are  prone  to  find  ground  for  disputation  with  respect 
to  the  meaning  and  effect  of  our  statutes,  it  may  not  be  inappropri- 
ate to  have  the  matter  definitely  settled  by  the  annual  address  of  the 
President. 

As  our  General  Assembly  can,  of  its  own  volition,  be  in  evi- 
dence but  once  in  two  years,  and  as  that  which  bears  the  ominous 
nimiber  thirteen  adjourned  sine  die  in  April,  1901,  in  time  to  re- 
ceive fitting  comment  upon  its  work  by  my  predecessor  in  office,  I 
was  justified  in  assuming,  when  I  accepted  the  honors  and  emolu- 
ments of  this  position,  that  I  would  be  under  no  obligation  to  dis- 
cuss, nor  probably  even  to  observe  the  enactments  of  that  honorable 
body.  As  to  its  enactment  of  greatest  length  and  greatest  import- 
ance, whatever  may  be  its  meaning,  it  has  not  been  observed  either 
by  the  profession  or  by  others.  In  resisting  the  revenue  bill  of 
1901,  our  railroad  friends  maintained  the  reputation  which  they 
claim,  in  the  opening  of  the  West,  of  being  pioneers.  Whether  the 
foresight  of  the  former  act  equalled  that  of  the  latter,  there  may  be 
room  for  doubt.  However,  the  General  Assembly  of  1901  had 
scarcely  closed  its  doors  when  it  was  mooted  that  it  had  adjourned 
either  too  soon  or  too  late.  If  it  had  continued  longer,  it  was 
thought  it  might  have  done  its  work  better.  If  it  had  adjourned 
earlier,  it  would  have  escaped  the  consequences  of  that  legal  fiction 
by  which  time  is  supposed  to  be  arrested  in  its  course  by  turning 
back  the  hands  of  the  clock.  However,  this  latter  performance  is 
one  which  lawyers  cannot  condemn  as  wanting  in  precedent,  since 
it  clearly  is  in  accordance  with  what  is  said  to  have  happened  in  the 
case  of  Joshua  against  the  Sun,  a  well-known  authority  in  injimc- 
tion  proceedings. 

If  our  legislators,  in  the  preparation  of  their  bills,  were  pos- 
sessed of  the  privileges  of  our  profession  in  the  securing  of  stipula- 
tions for  further  time,  their  work  in  many  instances  would  doubt- 
less be  more  satisfactory.     The  legislature,  however,  has  no  power 
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of  continuing  its  existence,  except  for  the  very  limited  period  per- 
mitted by  turning  back  the  hands  of  the  dock  The  power  of  re- 
vivification lies  with  the  Governor,  who,  upon  extraordinary  occa- 
sion, the  definition  of  which  he  alone  can  furnish,  may  call  the 
members  together  in  special  session. 

As  I  have  already  said,  the  most  important  bill  considered  by 
the  Thirteenth  Greneral  Assembly  was  House  bill  No.  1,  entitled 
"An  Act  in  Relation  to  Public  Revenues  and  Repealing  all  Previ- 
ous Acts  in  Relation  Thereto."  As  originally  drafted,  it  con- 
tained many  obviously  objectionable  features,  but,  by  a  process  of 
paring  and  amendment,  it  came  from  the  Conference  Committee, 
on  the  last  night  of  the  session,  in  a  fairly  acceptable  form. 

It  is  needless  for  me  to  dwell  upon  the  difiiculty  of  preparing 
a  bill  which  exacts  from  the  citizens,  with  evenness  of  burden,  the 
money  necessary  to  meet  the  wants  of  Government ;  nor  need  I  say 
that  full  and  complete  provision  for  every  existing  and  accruing 
obligation  of  the  State  is  necessary  for  the  maintenance  of  its  honor 
and  our  individual  self-respect  as  citizens. 

The  revenues  of  the  State  were  confessedly  inadequate  to  meet 
the  demands  of  our  growth  and  to  discharge  obligations  which, 
though  legally  and  morally  binding  upon  us,  we  had  been  accus- 
tomed to  cavalierly  disregard. 

The  attempt  made  by  the  Thirteenth  General  Assembly,  in 
the  enactment  of  House  bill  No.  1,  intended,  as  it  was,  to  provide 
sufficient  revenues  and  to  regain,  by  the  payment  of  disregarded 
obligations,  the  honorable  position  which  we  should  occupy  as  a 
State,  therefore  fully  justified  the  commendation  expressed  by  my 
l)redecessor  in  his  annual  address.  But  as  revenue  bills,  as  well 
as  all  other  bills,  must  in  their  scope,  as  well  as  their  enactment, 
conform  to  the  requirements  of  the  Constitution,  it  so  fell  out  that 
the  nisi  prxus  courts,  both  State  and  federal,  had  occasion  to  declare 
the  act  in  question  unconstitutional  in  various  particulars  and  for 
sundry  reasons.  Whether  the  Supreme  Court  of  the  State  as  the 
final  judge  of  all  constitutional  questions,  will  sustain  the  objec- 
tions so  tentatively  announced  remains  to  be  seen.  But  with  doubts 
cast  upon  the  Act  and  the  collection  of  revenue  according  to  its 
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terms  prohibited,  it  became  necessary  for  the  Governor  to  determine 
whether  or  not  an  extraordinary  occasion  existed  requiring  the  call- 
ing of  an  extra  session.  After  much  deliberation  by  him  and  the 
most  unrestricted  exploitation  of  the  pros  and  cons  by  those  infal- 
lible purveyors  of  civic  righteousness,  the  new^spapers,  it  was  finally 
decided  that,  for  the  second  time  in  the  history  of  the  State,  the 
General  Assembly  should  convene  in  extra  session.  In  his  procla- 
mation, after  the  usual  whereases,  the  Governor  directed  the  Thir- 
teenth General  Assembly  to  convene  on  the  27th  of  January,  1902, 
to  transact  the  following  business : 

"First — :To  pass  laws  providing  for  the  necessary  revenue. 

"Second— To  submit  to  the  people  a  Constitutional  amend- 
ment relating  to  the  public  revenue,  and  relating  to  those  corpora- 
tions likely  to  escape  their  taxes  for  the  year  1901. 

"Third — To  enact  legislation  affecting  corporations. 

"Fourth — To  enact  l^islation  respecting  State  Canal  No.  3. 

"Fifth — To  correct  the  Senate  Journal  of  Senate  bill  87, 
known  as  the  Employees'  Liability  Law. 

"Sixth — To  recall  or  rescind  any  Constitutional  amendments 
already  submitted. 

"Seventh — To  provide  funds  for  the  World's  Fair  at  St. 
Louis." 

The  most  interesting  act,  from  a  historical  point  of  view,  was 
that  validating  the  assessment  of  corporate  property  for  the  year 
1901,  in  that  it  contains,  in  the  form  of  the  usual  whereases,  a  com- 
plete history  of  the  legal  tribulations  of  House  bill  Xo.  1  in  the  Dis- 
trict Court  of  Pueblo  County  and  in  the  United  States  Circuit 
Court  for  the  District  of  Colorado,  and  also  of  the  Attorney  Gen- 
eral and  the  State  Board  of  Assessors  and  its  clerk  in  the  Supreme 
Court  of  the  State. 

In  the  Session  Laws,  as  printed,  this  Act  is  followed  by  an- 
other House  bill  No.  1,  which,  while  retaining  most  of  the  provis- 
ions contained  in  its  ill-fated  predecessor,  avoided  the  mistakes  of 
the  former  so  far  as  they  had  been  pointed  out  by  the  courts,  and 
in  particular  that  which  had  substituted  a  Board  of  Equalization 
selected  from  all  of  the  Assessors  of  the  State,  in  lieu  of  that  con- 
templated by  the  Constitution. 
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A  very  material  reduction  was  also  made  in  the  flat  tax  im- 
posed upon  domestic  and  foreign  corporations.  Wherefore,  it  will 
not  be  necessary  to  go  to  Wyoming  to  secure  corporate  powers  at 
bargain  rates. 

An  appropriation  was  also  made  by  which  Colorado  can  be 
decently  represented  at  the  World's  Fair  at  St.  Louis.  An  obliga- 
tion so  manifestly  imposed  upon  the  State  that  claims  to  be  the 
bright  particular  star  of  the  Louisiana  Purchase  that  the  necessity 
of  including  it  in  the  call  for  a  special  session  as  an  overlooked  item 
of  business  must  have  been  humiliating  to  the  Governor,  'as  it  was  to 
all  public-spirited  citizens. 

The  act  looking  towards  the  construction  of  State  Canal  Xo. 
3,  while  commendable  in  purpose,  may  prove  to  be  untimely  in 
view  of  the  recent  appropriation  by  Congress  of  the  revenues  aris- 
ing from  the  sale  of  public  lands  for  the  construction  of  irrigating 
works.  As  to  the  particular  improvement  contemplated ;  namely, 
driving  a  tunnel  for  the  diversion  of  the  waters  of  the  Gunnison 
Eiver  to  the  valleys  of  Montrose  and  Delta  counties,  it  is  one  of 
the  few  enterprises  in  Colorado  that  can  and  ought  to  be  imder- 
taken  by  National  aid. 

The  acts  to  which  I  have  referred,  together  with  one  in  rela- 
tion to  the  fencing  of  railroads  and  liability  for  the  killing  of  stock, 
comprise  the  legislation  of  the  extra  session. 

There  were  several  matters  upon  which,  under  the  terms  of 
the  call,  action  might  have  been  taken.  The  various  Constitutional 
amendments  proposed  by  the  session  of  1901  might  have  been  re- 
called or  rescinded,  but  nothing  was  done  and  we  therefore  have 
for  our  patient  and  patriotic  consideration,  to  be  voted  on  at  the 
next  annual  election,  all  of  the  proposed  amendments  hereafter 
mentioned. 

The  most  notable  of  these  is  that  which  will  introduce  what  is 
popularly  called  the  "single  tax."  The  theory  of  taxation  involved 
in  this  amendment  is  deemed  so  radical  that  it  will  doubtless  be 
made  the  subject  of  much  immature  and  intemperate  discussion 
during  the  coming  campaign.  As  the  members  of  the  Association 
are  personally  interested  in  the  basis  and  method  of  taxation,  we 
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have  deemed  it  wise  to  have  the  measure  discussed  by  those  who 
Tvill  give  it  a  calmer  and  more  judicial  treatment  than  it  will  re- 
ceive on  the  huskings.  The  author  of  the  bill,  a  distinguished 
member  of  our  Association,  has  kindly  consented  to  tell  us  why  we 
should  vote  for  the  amendment,  and  other  equally  distinguished 
members  of  the  Association  will  tell  us  why  we  should  not.  Cour- 
tesy will,  of  course,  require  us  to  follow  the  advice  of  each.  I  pre- 
sume that,  as  President,  I  should  give  my  views  upon  this  impor- 
tant piece  of  legislation,  but  so  that  our  friends  may  have  an  un- 
biased audience,  I  refrain. 

The  other  amendments  proposed  relate  to  the  consolidation  of 
the  City  of  Denver  and  the  County  of  Arapahoe ;  the  limitation  of 
labor  to  eight  hours  per  day ;  the  election  of  district  attorneys  and 
county  judges  for  four  years,  the  former  being  still  required  to 
possess  all  the  qualifications  of  judges  of  the  District  Court,  while 
apparently  the  latter  need  not ;  increasing  the  number  of  commis- 
sioners in  counties  of  over  seven  thousand  population;  providing 
for  the  election,  instead  of  the  appbintment,  of  a  county  attorney 
and  increasing  the  number  of  justices  of  the  peace. 

I  call  these  proposed  amendments  to  your  attention  so  that  you 
may  make  them  the  subject  of  informal  discussions  between  sessions 
and  possibly  obtain  thereby  a  clearer  view  of  what  should  be  done 
in  the  premises. 

Notwithstanding  all  that  is  claimed  for  the  initiative  and 
referendum,  our  experience  teaches  us  that  but  few  ever  seriously 
consider  or  act  upon  amendments  to  our  organic  instrument. 

While  the  foregoing  covers  all  that  was  or  was  not  done  in  the 
way  of  legislation,  the  special  session  evidently  did  not  consider 
itself  restrained  by  the  narrow  limits  fixed  by  the  Governor's  call. 
In  other  words,  it  followed  the  fashion  of  the  day  and  expanded. 
If  it  could  not  legislate  in  its  own  proper  person,  it  could  at  least 
become  an  advisory  body  to  some  other  legislative  assembly. 

It  therefore  sent  four  separate  memorials  to  the  Senate  and 
House  of  Representatives  of  the  United  States,  in  the  first  of 
which  it  advised  Congress  against  the  proposed  reduction  of  the 
tariflF  on  Cuban  sugar ;  in  the  second  requested  the  speedy  passage 
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of  a  law  appropriating  money  for  the  construction  of  reservoirs, 
etc. ;  in  the  third  prayed  that  certain  reservoir  sites  on  the  Eio 
Grande  River  be  restored  to  private  entry  for  their  development ; 
and  the  fourth,  after  deploring  our  present  relation  to  the  Philip- 
pines and  the  consequent  effect  upon  our  fundamental  laws  and 
principles,  resolves  that  our  highest  national  honor  and  duty  re- 
quire us  to  declare  our  policy  and  to  aid  the  Filipinos  in  forming  a 
government  of  their  own. 

What  influence  these  several  appeals  had  upon  Congress  can- 
not be  determined,  but  the  result  as  to  the  first  two  must  certainly 
be  satisfactory  to  the  memorialists. 

But  Congress  was  not  the  only  object  of  solicitude. 

By  House  Concurrent  Resolution  !N'o.  2,  the  findings  of  the 
majority  of  the  Court  of  Inquiry  sitting  in  response  to  the  request 
of  Mr.  Schley,  was  condemned,  and  that  of  the  minority  approved, 
this  gracious  act  being  expressed  in  the  following  words : 

''Whereas,  the  findings  of  a  majority  of  the  Court  of  Inquiry 
stand  for  those  who  fight  battles  upon  paper,  and  tlie  findings  of  the 
minority  stand  for  those  who  fight  battles  with  guns." 

It  was  after  this  expression  that  the  President  considered  the 
matter  settled. 

House  Joint  Resolution  No.  2  condemned  the  employment  of 
Japanese  labor  in  certain  coal  mines. 

House  Joint  Resolution  Xo.  4  was,  by  whereas  and  resolution, 
a  sweeping  condemnation  of  bills  pending  in  Congress  to  retire  the 
greenback  and  redeem  silver  dollars  in  gold,  couched  in  language 
which  was  an  echo  of  that  formerly  applied  to  the  *'Act  of  1873," 
of  which  we  have  all  heard.  The  second  whereas  of  this  resolution 
assumes  such  a  Providential  interest  in  our  welfare  that  I  make 
bold  to  read  it. 

"Whereas,  through  the  interposition  of  Providence  in  their 
behalf  (i.  e.  the  people  of  Colorado)  in  their  unprecedented  eco- 
nomic struggle,  new  and  unexpected  discoveries  of  gold,  of  oil  and 
other  natural  resources  essential  to  a  permanent  restoration  of  a 
beneficent  prosperity,  have  been  multiplied  until  the  State  of  Colo- 
rado is  now  upon  the  threshold  of  an  unequalled  development  in 
every  one  of  her  industries." 
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The  reading  of  these  very  interesting  extra  legislative  remarks 
led  me  to  examine  contributions  of  like  character  by  previous  Gen- 
eral Assemblies.  The  busy  lawyer,  consulting  the  statutes,  would 
not  be  apt  to  discover  the  rhetoric  which  bears  the  impress  of  the 
member  introducing  the  resolution,  which  appears  on  the  last  pages 
of  the  proceedings  of  each  session. 

The  wonder  is  whether  questions  of  national  concern  have  been 
so  fearlessly  and  vehemently  disposed  of  by  the  legislatures  of  other 
States  as  by  that  of  Colorado.  Nevertheless  in  these  particulars, 
as  in  all  others,  the  legislature  means  well,  and  with  the  Westward 
movement  of  the  center  of  politics  and  wealth,  their  expressions 
will  doubtless  some  time  count  well. 

But  I  am  entirely  losing  sight  of  our  own  organization  and  its 
doings  since  our  last  meeting. 

Until  the  events  occurred  of  which  I  shall  make  mention,  the 
principal  work  of  the  Association  had  been  the  cleaning  up  of  the 
profession  and  giving  it,  so  far  as  possible,  a  more  wholesome  stand- 
ing in  our  own  and  the  public  mind.  Soon  after  our  last  meeting 
it  became  evident  that  our  work  must  be  extended.  Rumors  of 
misdoings  in  the  criminal  division  of  the  District  Court  of  Arapa- 
hoe County  became  current,  and  in  course  of  time  the  full  extent 
and  nature  thereof  were  made  known  by  the  affidavits  of  jurors  and 
others  concerned.  As  these  discoveries  showed  a  corrupt,  if  not 
corrupting  condition  of  the  court  and  its  attaches,  the  Grievance 
Committee  felt  it  necessarv,  in  the  name  of  the  Association,  to  de- 
mand  of  the  other  judges  the  calling  of  a  grand  jury,  to  which 
should  be  given  the  task  of  ascertaining  and  reporting  the  facts. 

The  details  of  what  was  done  by  the  Association  and  the  ob- 
structions interposed  and  overcome  have  been  so  fully  set  forth  in 
the  daily  press,  and  will  be  so  far  noticed  by  the  report  of  the  Griev- 
ance Committee  that  I  need  not  refer  to  them  now.  What  I  wish 
particularly  to  notice  is  the  demonstration  then  made  of  the  value 
and  force  of  this  organization  in  the  purification  of  the  judiciary. 
I  may  safely  say  that,  excepting  for  our  intervention,  no  progress 
would  have  been  made  in  securing  a  thorough  investigation,  and 
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the  offenses  committed  would  long  since  have  been  condoned  by 
public  silence. 

The  principal  discovery  made  in  connection  with  our  work  was 
the  extent  to  which  we  could  fortify  and  maintain  an  honest  judge 
in  his  desire  to  cleanse  the  court  of  which  he  is  a  member.  One 
can  scarcely  appreciate  the  position  of  a  judge  desirous  of  doing 
the  right  thing,  who  is  beset  by  those  who  would  have  him  do  noth- 
ing unless  he  has  had  the  experience  then  furnished  the  members 
of  the  Grievance  Committee.  Until  the  proceedings  incident  to  an 
investigation  have  gone  so  far  as  to  make  an  issue  and  thereby  give 
the  judge  the  assistance  of  counsel  maintaining  the  interest  of  the 
community,  he  must  proceed  upon  his  unaided  judgment,  and  if 
honest  results  are  to  be  obtained,  must  do  what,  to  the  careless  ob- 
server, may  seem  the  act  of  a  prosecutor  rather  than  of  a  judge. 

With  all  the  forces  at  the  command  of  those  who  have  violated 
the  law  directed  against  him,  with  astute  counsel  challenging  his 
honest  motives,  with  insinuating  suggestions  that  he  may  himself 
become  befouled,  and  with  the  usual  apathetic  condition  of  the  pub- 
lic confronting  him,  the  judge  who  stands  firm  against  all  and 
maintains  himself  to  the  end  is  certainly  entitled  to  some  little 
measure  of  commendation.  That  the  annals  of  this  Association 
may  not  seem  lacking  in  appreciation  of  the  first  requisite  of  a 
judge — ^honesty — I  think  it  proper  to  say  that  Judge  Frank  T. 
Johnson  of  Denver  is  entitled  to  our  confidence  and  respect. 

The  ever  recurring  question  of  an  appointed,  as  distinguished 
from  an  elected  judiciary,  has  presented  itself  to  my  mind  in  con- 
nection with  the  operations  of  the  past  year.  While  I  shall  not 
assert  that  any  better  men  would  have  been  appointed  than  have 
been  elected  to  fill  the  many  judicial  positions  in  this  State,  I  feel 
that  my  increasing  experience  and  more  extended  observation  jus- 
tify me  in  claiming  that  the  judiciary  of  the  State  would  be  greatly 
elevated  in  dignity  and  force,  and  therefore  in  effectiveness,  if  ap- 
pointed, above  what  it  is  as  elected.  The  realization  of  a  change 
in  this  respect  is,  of  course,  very  remote,  but  multiplying  reasons 
will  finally  bring  it  about.  The  observations  of  a  former  President 
of  this  Association,  himself  at  one  time  an  elected  judge,  as  set 
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forth  in  his  annual  address,  present  the  views  which  I  entertain  and 
in  which,  because  they  are  his,  I  have  the  greater  confidence. 

Against  the  unpleasant  duties  which  have  fallen  to  the  Associ- 
ation during  the  past  year,  may  be  placed  the  delightful  one  of  re- 
ceiving and  entertaining  the  members  of  The  American  Bar  Asso- 
ciation. This  Association  met  for  the  first  time  West  of  the  Missis- 
sippi Eiver.  Whether  attributable  to  the  fact  that  the  meeting 
was  held  in  Denver  I  cannot  say,  but  we  were  assured  that  it  was 
the  best  attended,  the  most  instructive  and  the  best  and  most  enter- 
tained assemblage  in  the  history  of  that  distinguished  body. 

This  common  country  of  ours  is  a  good  deal  like  an  important 
legal  problem.  The  more  you  examine  it,  the  more  you  find  in  it. 
It  is  not  given  to  any  one  to  know  the  law  by  intuition.  No  more 
is  it  possible  to  know  this  country  without  travel. 

I  once  propounded  to  a  young  lawyer,  or  would-be  lawyer,  of 
my  acquaintance,  that  old-time  legal  conundrum,  *'What  is  the  law 
when  a  man  leaves  the  State  ?"  He  took  it  under  serious  considera- 
tion for  a  long  time,  and  the  only  answer  I  ever  obtained  was  that 
it  was  the  biggest  question  and  had  more  sides  to  it  than  any  he  had 
ever  tackled.  I  understand  he  is  still,  in  good  faith,  pursuing  his 
investigation  of  the  authorities  supposed  to  throw  light  on  this  trou- 
blesome inquiry. 

Wherever  the  lawyer  may  go  in  this  broad  land,  or  in  any  land 
in  which  the  English  language  is  spoken,  he  finds  the  cement  of 
government  and  society  in  the  general  principles  and  maxims  of  the 
common  law,  in  the  teachings  of  which  we  have  all  been  educated ; 
so  that,  whether  the  Eastern  lawyer  comes  to  meet  the  lawyers  of 
the  West,  or  the  Western  lawyer  goes  to  meet  the  lawyers  of  the 
East,  the  professional  latch-string,  when  pulled,  reveals  the  same 
old  row  of  text-books  and  reports. 

That  we  of  Colorado  may  continue  lawyers  in  the  true  sense  of 
that  word,  faithful  to  every  interest  confided  to  us  and  earnest  in 
the  pursuit  of  every  worthy  ambition,  is  the  motive  of  this  organiza- 
tion, and  I  shall  ever  retain,  as  my  choicest  professional  jewel,  the 
recollection  of  your  confidence  in  placing  me  for  one  year  at  its 
head. 
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ADDRESS 


WILLIAM  TRAVERS  JEROME 

OP 

NEW  YORK  CITY. 


Mr.  Chairman,  Gentlemen  of  the  Colorado  Bar  Association,  and 
Ladies  Especially : 

You  are  not  the  only  man  that  has  notes,  Mr.  Kogers.  I  re- 
member a  celebrated  campaign  in  Xew  York,  when  a  distinguished 
gentleman  by  the  name  of  Flower  w^as  running  and  had  his  type- 
written notes.  He  had  gotten  rather  confused  in  the  course  of  his 
address,  when  some  gentleman  of  Hibernian  extraction  in  the 
rear  of  the  audience,  while  he  w^as  finding  the  thirteenth  sheet, 
called  out:  **You  had  better  let  the  fellow  as  wrote  them  read 
them." 

I  seem  to  be  drafted  from  the  effete  civilization  of  the  East  as 
a  horrible  example.  I  have  no  doubt  I  am.  I  feel  it  a  very  great 
honor  and  a  great  delight  and  pleasure  to  come  out  here,  although 
why  on  earth  I  should  come  tw^o  thousand  miles,  as  I  thought  to 
address  Westerners,  and  find  when  I  get  here  that  the  Westerner 
is  as  great  a  rarity  in  the  West  as  in  the  East,  and  that  I  was  to 
address  a  lot  of  Eastern  men  living  in  the  West,  I  do  not  know. 
It  is  a  result,  I  suppose,  of  that  same  notion  through  which  the 
Civil  War. came  on,  every  politician  was  made  colonel  of  a  regi- 
ment, and  when  after  a  while  the  colonels  were  all  weeded  out, 
either  by  court-martial  or  by  being  killed,  and  we  got  real  soldiers 
and  the  war  ended,  then  every  soldier  was  made  a  statesman  and 
we  had  in  turn  to  weed  them  out.    When  Mr.  Rogers  came  to  me: 
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it  was  at  a  time  of  a  good  deal  of  strain^  and  it  seemed  much  easier 
to  yield  to  his  hospitable  importunities  than  it  was  to  resist  them, 
because  the  event  was  far  in  the  future.  But  as  I  approached  the 
future  and  it  became  the  present,  it  seemed  to  me  that  I  got  rather 
rattled  at  the  idea  of  coming  here.  I  contemplated  having  time 
to  prepare  a  learned  address  about  the  life  and  work  of  some  great 
legal  luminary,  or  about  tracing  from  the  apex  through  the  side 
lines  into  some  other  people's  claim,  or  about  irrigation,  or  some- 
thing that  would  interest  this  illimitable  West,  but  I  could  not  get 
time  to  prepare  anything  of  that  kind ;  and  while  I  was  meditating 
this  learned  essay  I  found  a  little  encouragement  in  a  communica- 
tion that  I  received  from  the  Bar  Association  of  Buffalo,  saying 
they  had  had  an  oration  read  to  them  on  the  life  of  Chief  Justice 
Jay  by  a  celebrated  national  orator  last  year  and  they  had  decided 
to  abandon  orations  hereafter,  but  that  if  I  would  come  they  would 
let  me  talk  in  the  hope  of  getting  something  different  It  seems  to 
me  on  these  solemn  occasions  when  members  of  the  profession  get 
together,  always  wishing  the  speakers  of  the  evening  would  get 
through  so  that  they  might  assemble  themselves  in  pharmacy  or 
elsewhere,  according  to  the  laws  of  the  State,  that  the  orator  is  a 
good  deal  like  the  orchestra  in  a  theater — ^very  much  missed  if  it 
is  not  there,  but  no  one  pays  any  particular  attention  to  it. 

Then,  too,  I  was  turning  over  in  my  mind  the  question  of 
what  I  should  call  it.  Was  it  to  be  a  discourse  ?  Was  it  to  be  an 
address?  Or,  being  near  the  Fourth,  should  it  be  an  oration? 
Then  there  came  to  me  an  inspiration.  I  allowed  it  might  be 
called  a  sermon,  because  I  remembered  a  little  story  that  came 
from  the  backbone  of  these  United  States,  New  England.  You 
know  there  is  always  in  a  New  England  town  some  simple-minded 
gentleman,  not  much  given  to  labor,  one  who  would  rather  be  fol- 
lowing the  horses  and  working  in  a  ring  at  the  county  fair  than 
anything  else  in  the  world ;  and  there  was  one  such  in  the  town  I 
have  in  mind  who  was  prettj^  shrewd  at  it.  Old  John  used  to  go 
to  church  about  twice  a  year.  He  got  into  church  one  day,  more 
by  accident  than  anything  else,  and  it  happened  that  the  parson 
had  turned  his  barrel  over  that  week  and  struck  the  sermon  he 
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always  preached  once  a  year  on  the  evils  of  gambling  and  horse- 
racing.  After  he  had  finished  preaching  and  the  meeting  was 
over  he  approached  John  and  said:  "Well,  John,  I  am  glad  to 
see  you  at  church."  "Thank  you,  Parson,"  said  John.  "John," 
said  the  Parson,  "you  have  not  been  here  lately."  "No,"  ©aid 
John,  "it  is  nigh  on  to  two  years  now  since  I  have  been  here." 
"Well,"  said  the  parson,  "if  I  had  known  you  were  going  to  be 
here  I  would  not  have  preached  that  sermon."  "Well,  never  mind, 
Parson,"  said  John,  "it  must  be  a  damn  bad  sermon  that  won't  hit 
me  somewhere."  So  it  seemed  to  me  that  talking,  as  I  said,  to 
Easterners  living  in  the  West,  perhaps  a  sermon  that  would  "hit" 
those  fellows  in  the  East  might  perhaps  "hit"  them  in  the  West. 
NoWy  as  I  have  thought  over  the  situation,  as  I  have  grown 
older  and  have  been  brought  more  in  contact  with  public  life  and 
with  large  affairs,  the  thing  which  has  perhaps  impressed  me  most 
is  the  great  difference  between  the  conditions  under  which  we  are 
called  ujwn  to-day  to  operate  democratic  institutions  based  on  uni- 
versal suffrage  and  those  under  which  these  institutions  were  de- 
veloped. I  am  not  a  pessimist ;  I  am  afraid  I  am  too  optimistic. 
But  I  think  I  see,  and  see  truly,  in  the  present  condition  of  affairs 
conditions  that  give  every  one  who  thinks  grave  anxiety  and  that 
imposes  responsibilities  upon  us  esi>ecially  who  are  members  of  a 
learned  profession,  who  are  of  a  profession  having  great  traditions, 
and  we  have  got  to  meet  those  responsibilities  and  meet  them  now. 
If  there  was  any  single  fundamental  thought  that  underlay  the 
struggle  for  constitutional  liberty,  that  was  potent  in  the  develop- 
ment of  what  we  of  the  Anglo-Saxon  race  speak  of  as  our  liberties, 
it  was  the  idea  that  there  should  be  no  taxation  without  represen- 
tation. When  you  study  it,  you  see  all  through  the  struggles  dur- 
ing the  long  reigns  of  the  Stuarts  how  that  principle  was  involved ; 
you  see  it  as  the  principal  motive  in  bringing  about  the  War  of 
the  Revolution,  which  established  our  national  life;  and  yet  how 
do  you  think  the  fathers  of  constitutional  liberties  would  have 
treated  the  idea  that  the  taxes  should  be  levied  by  the  represen- 
tives  of  those  who  have  no  property  and  expended  by  those  who 
have  less  ?    It  seems  to  me  that  we  do  not  quite  realize  where  we 
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have  landed  as  a  result  of  the  violation  of  that  principle.  We 
have  universal  manhood  suffrage,  and  I  believe  in  Colorado  here 
you  have  universal  womanhood  suffrage,  too.  I  do  not  know  how 
it  works.  I  know  that  a  little  cousin  of  mine,  who  was  a  teacher 
for  many  years  in  Denver,  asked  me  who  I  voted  for  in  the  elec- 
tion when  Bryan,  Palmer  and  McKinley  ran  against  one  another. 
She  said,  *'Travers,  did  you  vote  for  McKinley  f '  "Xo,' '  I  said, 
•'like  David  B.  Hill,  'I  am  a  Democrat' "  *'Well,  did  you  vote 
for  Mr.  Bryan  ?"  ^'No,  I  did  not  vote  for  Mr.  Bryan."  ''Then 
you  didn't  vote  at  all  ?"  "Oh,  yes,"  I  said,  ''I  voted."  ''Who  did 
you  vote  for?"  I  said,  "I  voted  for  Palmer  and  Buckner." 
'^Why,"  she  said,  "I  never  heard  of  them."  If  this  is  a  fair  type 
of  female  suffrage,  I  should  suppose  the  results  would  be  at  least 
striking. 

But  now  consider  this  idea — we  have  in  the  East  there — ^we 
have  in  the  City  of  Xew  York — a  budget  of  a  hundred  millions  of 
dollars  a  year  in  that  one  city,  which  is  larger  than  not  a  few  na- 
tional budgets.  I  do  not  suppose  that  ninety  per  cent,  of  the  voters 
in  the  City  of  Xew  York  pay  any  taxes.  Xo  wonder  expendi- 
tures are  lavish.  It  is  not  at  all  surprising ;  it  does  not  take  a 
great  deal  of  self-denial  to  "blow  in"  anotlier  fellow's  money.  You 
can  do  it  with  great  complacency.  And  the  wasteful  and  corrupt 
exjoenditure  of  public  moneys  that  we  find  all  over  the  United 
States  to-day  is  really  traceable  in  a  large  measure  to  that  one 
thing,  it  seems  to  me;  the  violation  of  that  which  was  a  fimda- 
mental  principle,  that  there  should  be  no  taxation  without  repre- 
sentation; but  the  repi-esentation  should  be  the  repi'esentation  of 
all  the  persons  taxed.  Why,  as  one  of  the  most  perfect  illustra- 
tions, which  sums  up  our  situation  in  the  East,  in  the  concrete,  as 
nothing  else  I  know  of,  I  want  to  tell  you  of  an  incident  that  oc- 
curred in  the  City  of  Xew  York  on  this  very  line  of  wasteful  and 
dishonest  expenditure  of  public  money.  There  was  a  gentleman 
who  was  chief  chemist  of  the  Board  of  Health  in  the  City  of  Xew 
York  and  is  now  Health  Commisvsioner — an  honorable,  noble  man, 
none  finer  in  this  country.  He  liad  no  power  of  determining  what 
sums  should  be  expended  for  particular  articles  or  what  the  price 
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should  be.  His  functions  were  limited  to  putting  in  a  request, 
and,  when  the  bill  was  returned,  to  "O.K/ing"  it  as  to  quantity 
and  quality  but  not  as  to  price.  It  was  of  course  put  through  one 
of  those  ordinary  railroad  construction  supply  companies  or  some- 
thing  of  that  kind  in  the  City  of  New  York,  that  supply  everything 
from  a  needle  to  an  anchor,  and  he  had  made  a  requisition  for  five 
pounds  of  sponges.  It  came  in  on  the  requisition,  '*five  pounds  of 
sponges."  He  was  a  conscientious  fellow  and  he  always  took  these 
different  articles  that  came  in,  went  through  them  himself  and  had 
them  called  out  and  cliecked  by  his  clerk.  lie  said,  ^*  John,  where 
are  those  sponges?"  John  produced  a  lot  of  sponges  and  said, 
"Here  they  are.  Doctor."  He  said,  "There's  no  five  pounds  of 
sponges  there;  put  them  on  the  scales."  They  put  them  on  the 
scales  and  they  weighed  just  four  ounces.  A  day  or  two  afterward 
around  came  the  agent  of  the  railroad  construction  supply  com- 
pany. "Hello,  Doc.,"  he  said,  "have  you  O.  K.M  our  bill?" 
*'Xo,"  said  the  doctor,  "you  have  either  got  to  strike  these  sponges 
out  or  make  good."  "What's  the  matter  with  the  sponges  ?" 
"Why,"  said  ho,  "you  have  charged  for  five  pounds  while  there  is 
only  four  ounces."  Pardon  the  language,  but  it  is  characteristic 
of  the  tyi>e  of  the  individual — "Hell,  Doctor,"  said  the  agent,  "did 
you  weigh  them  dry  ?" 

Well,  it  doesn't  take  long  for  a  hundred  millions  to  run  out 
at  that  rate. 

And  then,  too,  I  don't  know,  I  may  be  getting  old-fashioned. 
I  find  myself  described  in  the  Kocky  Mountain  News  as  a  middle- 
aged  man  ;  I  always  supposed  I  was  a  kid  just  out  of  college.  But 
I  got  bred  into  me  some  old-fashioned  notions  alx)ut  the  sanctity 
of  private  property,  and  when  you  get  this  power  of  taxation  exer- 
cised by  an  electorate  that  may  in  the  stress  of  economic  conditions 
or  an  industrial  crisis  go  anywhere,  you  are  putting  into  the  hands 
of  men  a  terrible  power.  There  is  a  growth  in  this  country  of  social- 
istic ideas.  We  do  not  always  call  them  socialistic  ideas.  I  have 
no  doubt  it  might  jar  you  to  think  of  calling  socialistic  the  notion 
of  taxing  old  maids  and  bachelors  for  the  education  of  the  children 
of  others,  but  it  is  approximating  very  closely  to  it.     It  is  very  nice 


for  us  who  have  children  and  no  property.  But  you  have  given 
into  the  hands  of  this  great  electorate  and  you  can  not  take  it  away 
from  them — ^an  electorate  which  in  the  East  is  very  different  from 
that  which  it  is  here  in  the  West — ^this  power  of  impairing  the 
rights  of  private  property.  It  is  an  instrument  that  the  socialists 
have  always  aimed  at.  It  is  an  instrument  of  destruction,  and 
we  as  lawyer  are  called  upon  to  meet  that  situation.  We  have 
been  taught  and  led  to  believe  in  the  sanctity  of  private  property, 
or  at  least  we  have  been  taught  to  believe  in  making  other  people  be- 
lieve in  it,  and  we  have  been  taught  that  equality  is  equity.  But  one 
of  the  fundamental  principles  of  private  property  was  its  capacity 
to  be  inherited  without  a  destructive  tax,  and  yet  we  see  the  notion 
continually  creeping  up  in  the  various  populistic  and  socialistic 
and  communistic  ideas  of  the  time  of  practically  destroying  this 
element  of  private  property,  and  on  the  question  of  equality  being 
equity  we  are  continually  having  suggested  to  us  something  in  the 
line  of  a  graduated  income  tax.  It  may  be  true,  and  it  is  true 
without  doubt,  that  those  who  are  strongest  should  perhaps  bear 
the  burden  of  taxation — the  burdens  of  the  commimity — ^but  it 
does  jar  you  a  little  bit  when  an  industry  like  the  steel  trust  has  to 
be  protected  at  the  expense  of  the  community. 

Your  chairman,  the  President  of  the  xlssociation,  has  spoken 
about  the  municipal  problem,  which  is  another  one  of  the  condi- 
tions entirely  different  from  those  under  which  democratic  insti- 
tutions based  upon  universal  suffrage  were  developed  in  this  eoim- 
try.  We  had  practically  nothing  but  a  rural  life,  now  we  are  fast 
coming  to  almost  the  condition  where  we  have  nothing  but  urban 
life.  The  growth  of  cities  is  something  that  is  hardly  realized  by 
those  who  have  not  studied  it.  In  the  State  of  New  York  to-day 
more  than  three-fourths  of  the  population  are  gathered  in  three  or 
four  great  cities,  and  nearly  half  the  population  of  that  great  State 
is  gathered  in  one  city.  Under  such  conditions  as  we  live  in  we 
must  have  party  government  There  is  no  other  way  of  working 
our  institutions  than  by  party  government.  But  party  govern- 
ment in  tlie  East,  ^^^th  the  great  stress  and  strain  of  political  ac- 
tivity that  exists  there,  has  I'esulted  in  organization  do\\Ti  to  minute 
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difitricte^  and  we  have  in  the 
tenement  house  will  turn  c 
election  district  in  a  portioi 
and  better  educated  reside, 
reflection  on  these  people; 
thedr  loyalty  and  response  t 
always  been  such  as  to  hold  ] 
to  them  that  no  word  shoulc 
reflecting  on  theuL     But  Or 
all  of  the  same  size,  nor  did 
to  the  same  height     And  it 
of  the  eternal  verities  that  : 
may  be  free  and  equal  bef or 
that  does  not  take  into  accou 
vastly  86  it  is  possible  for  ai 
false  and  not  based  upon  fact 
cannot  recognize  facts  and  i 
hedge,  and  turn,  is  falsa     ' 
whom  only  one  man  since  it 
and  that  man  was  Abrahan 
time  to  every  man  who  has 
and  appeals  to  them  on  the 
of  those  people  to  give  theii 
tacit  recc^nition  of  the  fact 
And  no  man  ever  found  an  j.  . 
ates  made  up  of  the  most  het ; 
at  such  doctrines  or  such  ide  i 
it  where  they  felt  that  the  1 1 
to  them  honestly  and  true. 
and  there,  as  a  consequence, 
who  differ  from  those  unfc  i 
own,  it  may  be,  but  because  • 
ucation  or  one  of  the  thousa  i 
But  the  result  of  that  i  i 
ization  is  the  development    ; 
among  reformers,  with  whoi  i 
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pie  who  in  my  mind  I  love  rather  to  call  professional  citizens — I 
hear  much  about  killing  the  boss.  Why,  you  cannot  kill  the  boss ; 
you  cannot  have  a  disorganized  rabble  in  politics  any  more  than  in 
industry  or  war.  You  have  got  to  have  the  leader,  and  it  is  a 
question  of  getting  a  person  to  lead  who  is  a  man.  And  when  you 
study  up  the  situation  you  find  that  the  people  have  come  pretty 
near  getting  men  to  lead  them.  The  boss  is  not  an  accident  by 
any  means.  He  is  a  result  of  causes  that  are  inherent  in  our  sys- 
tem and  will  continue  to  bo  as  long  as  our  system  is  what  it  is. 
You  take  greatness  as  you  see  it  in  history ;  you  take  three  men  like 
CromA\'ell,  Xapoleon  and  Washington — history  says  they  are  great 
men — and  you  study  their  lives  and  try  to  find'  out  some  common 
ground,  something  that  is  common  to  all  three  of  them.  You  can 
find  practically  nothing  that  is  common  to  them  except  this :  they 
were  forceful.  Do  you  suppose  that  a  man  like  Croker  arose  from 
a  mere  plug-ugly,  a  member  of  a  so-called  tunnel  gang  and  a  fire- 
man on  a  fire  engine  in  the  City  of  Xew  York,  and  dominated  for 
yeai^s  a  great  city  and  held  thousands  of  men  absolutely  at  his  dis- 
IK)sal,  by  accident?  Why,  it  brings  back  that  old  story  of  when 
Tennyson  and  Carlyle  were  going  through  a  gallery  of  Greek  sculp- 
ture in  London  and  Tennyson  turned  to  Carlyle  and  said :  ''What 
do  you  think  of  that,  Thomas  f  *'Ah,  mon,"  said  Carlyle,  '*it  is  a 
sad  sight."  ''Why  f '  said  Temiyson.  ^'Because,"  said  Carlyle, 
''there's  nae  mon  of  them  that  has  a  jaw."  It  is  the  man  with  the 
jaw  that  rules  and  has  got  to  rule.  You  cannot  beat  that  game; 
but  it  is  up  to  us  to  see  that  that  strong  man  has  something  more 
than  strength ;  and  it  is  u})  to  us,  if  he  has  nothing  but  that  brutal 
strength,  to  grapple  with  him  and  either  have  him  do  us  or  else  do 
him,  and  put  in  his  place  a  man  who  possesses  coupled  with  that 
strength  some  moral  elevation  and  some  appreciation  of  the  re- 
■sponsibility  that  power  brings  with  it.  And  that  element  of  sad- 
dling the  boss  with  resi)onsibility  is  one  of  the  great  problems 
which  we  have  to  deal  witli  wherever  we  have  this  perfect  form  of 
political  organization.  And  there  is  where  the  reform  element  is 
almost  always  weak.  Thev  have  the  infinite  yearning  for  good- 
ncvss,  but  they  haven't  much  in  them  for  a  fight,  and  there  has  got 
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to  be  a  fight.     You  cannot  walk  up  to  the  boss,  who  has  nothing 

but  brutal  strength,  and  ask  him  to  dethrone  himself  and  expect 

him  to  do  it. 

I  am  classed  as  a  reformer,  and  I  am.     I  have  stood  with 

them  and  sliall  stand  with  them  so  long,  I  think,  as  I  may  live; 

but  too  often  they  remind  me  of  that  song  of  the  Bandar  JjOg : 

*'Here  we  sit  in  a  branchy  row 
Thinking  of  beautiful  things  we  know — 
Things  that  are  wonderful,  great  and  good — 
Won  by  simply  wishing  we  could. 
Now  we  are  going  to — never  mind. 
Brother,  your  tail  hangs  down  behind." 

Why,  ideals  amount  to  nothing;  you  must  have  steam  back 
of  them.  I  think  Dr.  Parkliurst's  parting  shot  when  he  went  to 
Europe,  on  the  subject  of  reform,  was  not  a  bad  one,  that  a  master- 
ful devil  from  hell  was  a  much  more  inspiring  spectacle  than  an 
angel  suffering,  from  nervous  prostration. 

And  we  couple  all  these  c<mditions  with  education.  What 
did  education  ever  do  for  a  man  unless  he  had  force  ?  Give  a  man 
an  education,  and  if  he  be  forceful  you  do  wonders  for  him ;  and 
nothing  speaks  more  of  that  than  this  great  country  that  you  are 
living  in  now,  this  great  West.  But  give  him  education  alone  and 
you  have  nothing  but  unrest.  Now,  in  that  portion  of  New  York 
where  I  live,  tlie  most  densely  populated  portion  of  this  whole 
world,  Canton  and  Peking  and  London  included — I  live  right  in 
the  so-called  Ghetto,  the  Jewish  region — a  very  significant  thing 
is  found  in  the  library  returns  of  the  so-called  Hebrew  Educa- 
tional Alliance  there.  Here  are  real  Orientals,  people  who  have 
the  imaginative  faculty  such  as  we  of  Anglo-Saxon  stock  do.  not 
have,  and  yet  what  does  their  reading  show  as  contrasted  with  the 
up-town  libraries  in  the  silk-stocking  and  bro^^^l-stone  districts  ? 
In  the  latter  districts  it  is  fiction  which  is  most  generally  read ;  in 
the  districts  of  those  poor  fellows  who  toil  and  sweat  for  their  liv- 
ing in  the  most  unimaginable  conditions,  who  work  ten  and  twelve 
hours  a  day  in  those  sweat  shops  in  spite  of  factory  laws,  their 
reading  is  economics,  history  and  biography,  with  fiction  trailing 
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on  at  the  end.  And  yet  they  are  not  of  a  masterful  raoe,  but  subtle 
and  keen  and  nimble-minded,  misunderstood  by  us  of  an  alien  race 
because  we  touch  them  perhaps  only  in  commercial  transacticms, 
and  then  perhaps  the  worst  of  them,  having  ideals  and  strivings 
that  would  put  us  who  claim  to  be  native  bom  to  shame.  They 
have  the  education  but  they  need  the  steam.  It  is  up  to  us  again 
as  members  of  the  profession,  in  whom  trust  is  placed  and  who, 
after  all,  in  the  last  analysis,  are  a  pretty  decent  lot,  although 
rather  timid,  to  see  that  our  institutions  work  right  among  such  a 
people. 

Then,  as  another  condition  markedly  dissimilar  from  those 
under  which  democratic  institutions  based  upon  universal  suffrage 
were  developed,  we  have  the  elective  judiciary,  and  that  is  a  thing 
that  the  bar  of  these  whole  United  States  sooner  or  later  will  have 
to  meet  and  down.  With  an  elective  judiciary,  in  which  judges 
are  rewarded  for  partisan  political  services ;  with  an  elective  judi- 
ciary in  which  political  assessments  are  an  essential  ingredient  to 
nomination  and  election ;  and  with  short  tenures  of  office  on  top  of 
it  all,  how  are  you  going  to  get  the  scales  of  justice  held  even? 
You  may,  here  and  there,  but  you  cannot  generally.  Contrast  the 
judges  of  the  Federal  Courts,  who  hold  for  life,  and  the  judges  of 
Massachusetts,  who  hold  for  life,  with  those  of  the  States  where 
judges  are  elected  and  hold  for  short  tenures.  I  go  every  year  to 
a  little  camp  in  the  hills  on  the  Connecticut  and  Massachusetts  line 
at  which  a  number  of  lawyers  gather,  and  of  course  as  we  get  about 
the  fire  at  night  we  naturally  talk  of  topics  that  interest  us,  and 
you  hear  Judge  So-and-so  commented  upon,  his  idiosyncrasies  and 
his  peculiarities,  but  you  never  hear  a  breath  of  sugges- 
tion that  there  is  any  reason  why  you  should  pick  this 
judge  to  apply  for  an  injimction  or  that  judge  for  an  attachment; 
that  you  had  better,  if  So-and-so  was  against  you,  not  get  before 
that  judge — never  a  breath  of  suspicion.  But  in  the  great  city 
of  New  York,  where  there  is  as  important  litigation  coming  up  as 
there  is  anywhere  in  the  world,  a  group  of  lawyers  in  large  prac- 
tice hardly  ever  get  together,  where  thev  are  on  terms  of  intimacy, 
but  there  is  a  canvass  of  judges  that  would  bring  the  blush  of 
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shame  to  their  cheeks  if  they  could  hear  it.'  That  the  cases  against 
the  Metropolitan  Street  Railway  had  better  not  get  before  such  a 
judge;  that  an  application  for  injunction  against  such  a  concern 
had  better  not  get  before  such  a  judge;  if  it  involves  your  domestic 
relations  you  had  better  not  get  before  such  a  judge;  and  as  the 
hour  of  election  is  approaching,  even  with  their  fourteen-year 
term,  we  find  judges  over-ruling  the  Court  of  Appeals  on  the  con- 
stitutionality of  laws  to  placate  the  liquor  element  in  the  State  and 
City  of  New  York. 

These  things  make  lawyers  think,  if  they  have  the  stuff  in 
them  that  is  needed,  of  ways  to  better  conditions.  I  know  nothing 
of  your  local  condition  here;  it  strikes  me  as  something  like  the 
South,  where,  when  you  say  "Colonel,"  everybody  gets  up.  T  no- 
ticed coining  in  on  the  train  that  if  anyone  said  "Judge,"  a  dozen 
men  responded.  I  have  no  doubt  from  the  examples  I  have  seen 
that  the  judiciary  of  this  State  is  very  different;  but  have  pity  on 
us  in  the  East  and  realize  that  as  brothers  in  professional  work  we 
must  stand  together.  I  would  rather  see  a  bad  man  on  the  bench 
for  life  than  a  weak  man  elected  for  a  limited  term. 

Another  element  that  comes  into  this  whole  business,  compli- 
cating conditions  with  our  democratic  institutions  based  upon  uni- 
versal suffrage,  is  the  trust.  I  hold  no  brief  for  the  trusts.  I  hold 
a  public  office  based  upon  universal  suffrage.  I  ought  not  to  be 
prejudiced.  But  this  perpetual  tail-twisting  of  the  trusts,  this 
■  seeing  in  it  nothing  but  iniquity,  is  not  the  best  attitude.  Let  us 
be  fair  and  let  us  look  things  in  the  face  as  they  are.  That  the 
trust  has  tended  to  bring  stability  in  prices,  to  prevent  economic 
crises  by  preventing  over-production,  that  it  has  tended  to  cheapen 
prices  by  the  quick  turning  over  of  capital  and  small  profits,  I 
think  is  understood  by  anybody  who  has  studied  the  situation. 
That  it  has  wrought  great  evils  no  one  can  doubt  who  has  seen  what 
it  has  done.  It  is  nothing  more  or  less  than  a  great  labor-saving 
device.  When  natural  gas  was  introduced  into  Pittsburg  there 
was  in  one  of  the  steel  works  there  ninety  men  employed  in  the 
boiler  room ;  after  the  introduction  of  natural  gas  three  were  em- 
ployed.    Those  eighty-seven  men  who  went  out  suffered,  but  in 
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the  long  run  **the  individual  withered  and  tlie  community  was 
worth  more  and  more."  In  the  introduction  of  the  chilled  steel 
roller  process  in  flour  mills  an  injury  was  done  that  was  much 
deejKir  than  that.  In  a  certain  part  of  France  there  were  about 
ten  thousand  men  employed  in  the  business  of  chipping  the  mill 
stones  for  manufacturing  flour  under  the  old  process,  and  as  the 
largest  stones  neai'ed  completion  they  were  so  valuable  and  mis- 
takes were  so  expensive  tliat  only  a  man  who  had  sensed  a  long  ap- 
prenticeship was  permitted  to  work  on  them,  and  the  shrewd  Yan- 
kee who  came  along  and  introduced  the  steel  roller  process,  which 
made  more  and  better  and  cheaper  flour,  put  those  ten  thousand 
men  out  of  business,  with  their  families  depending  upon  them,  and 
with  the  immobility  and  inflexibility  of  labor  in  European  coun- 
tries, what  could  they  do  t  Their  sufferings  were  analogous  to 
those  of  the  hand  weaver  in  England  on  the  introduction  of  the 
power  loom.  These  evils  which  are  incident  to  the  trust  system  are 
hard,  but  they  must  be  borne.  There  are  other  evils,  however, 
which  those  of  our  profession  will  be  called  upon  to  deal  with  and 
must  correct.  The  evil  of  over-capitalization  that  leads  to  ini- 
])roper  prices  where  there  is  a  monopoly  of  a  staple  industry  has 
got  to  l)e  dealt  with  by  law,  and  it  must  not  1x3  dealt  with  by  dema- 
gogues. It  must  be  dealt  with  by  wise  men  feeling  their  responsi- 
bility. These  great  car]>orate  interests  touch  millions  of  the  peo- 
ple of  the  United  States,  and  every  man  who  has  been  connected 
with  large  business  affairs  knows  how  sensitive  and  delicate  in- 
dustry, commerce  and  finance  are,  and  that  any  disarrangement  of 
their  relations,  or  improper,  undue,  unwise,  or  hasty  interference 
must  bring  distress  to  tliousands  'of  people  throughout  this  broad 
country  and  })ractically  paralyze  industry.  I^  us  bo  niein  and 
stand  on  our  feet  and  fear  nothing  from  any  electoratei,  and  let  us 
think  these  problems  out  wisely  and  meet  them  bravely  and  fear- 
lessly. We  can  do  it,  and  it  is  up  to  the  legal  profe^ion  to  do  that 
thing. 

But  the  worst  of  all  the  iniciuities  laid  at  the  door  of  the  trusts, 
to  my  mind,  is  the  debauching  of  our  legislatures,  national  and 
state,  and  of  our  judges  and  public  officials,  and  that  is  a  thing  that 
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must  be  dealt  with  and  dealt  with  with  a  strong  hand.  These  ag- 
gregations found  it  cheaper  at  first  to  buy  what  they  wanted  rather 
than  win  it  in  a  fair  fight,  and  by  buying  they  developed  in  the 
legislative  bodies  what  we  in  New  York  call  the  "black  horse  cav- 
alry." They  are  the  strikers  of  the  legislative  body.  If  I  am  cor- 
rectly informed,  you  gentlemen  of  the  bar  in  Colorado  know  some- 
thing of  that.  But  the  trusts  are  like  the  Philippines:  We  have 
the  bull  by  the  horns  and  we  cannot  let  him  go.  We  have  got  to 
deal  with  them ;  they  cannot  be  abolished.  As  I  said  before,  it  is 
up  to  us  to  deal  with  them.  On  the  other  hand,  we  have  the  labor 
unions,  which  are  also  a  trust  as  much  as  the  others.  And  yet  the 
labor  unions,  when  you  look  at  it  fairly,  have  done  lots  for  the  la- 
boring man.  Carroll  D.  Wright's  statistics  in  this  month's  North 
American  Keview  show  that  over  fifty  2>er  cent,  of  the  strikes  have 
l)een  successful,  and  while  the  financial  loss  to  the  workingman 
has  been  greater  than  his  gain,  yet  he  has  demonstrated  his  power 
and  has  prevented  himself  from  being  put  upon  as  otherwise  he 
might,  had  he  not  struck.  These  problems  are  difficult  to  deal 
with.  The  same  spirit  of  demagogism  springs  up  east  and  west 
and  everywhere.  It  is  the  stock  in  trade  of  the  sand  lot  orator  of 
Dennis  Carney's  time  and  of  some  of  the  single  taxers  of  George's 
time — ^not  of  George  himself,  for  George  was  a  fine,  noble  man, 
although  I  think  there  was  hardly  a  single  proposition  that  he  ^ver 
put  forth  which  was  not  economically  unsound.  We  must  have  a 
.government  by  law  if  we  are  to  have  liberty.  But  laws  alone  are 
inadequate,  and  if  there  is  anything  that  seems  to  me  strange  it  is 
that  trusting  and  confiding  belief  in  statute  law  Avhich  the  re- 
former always  has.  He  sees  a  moral  evil  and  rushes  off  to  the  leg- 
islature to  secure  the  enactment  of  a  penal  statute  on  the  subject. 
Well,  those  of  us  who  have  had  experience  in  administering  laws  to 
make  people  good  get  ratlier  skeptical  about  them.  I  do  not  think 
law  ever  made  any  man  very  good.  About  the  most  that  the  wise 
man  will  try  to  do  by  law  is  to  minimize  evils  and  not  affirmatively 
bring  about  an  improvement.  In  our  Eastern  communities,  in 
our  large  cities,  the  three  great  problems  that  are  continually  con- 
fronting us,  debauching  public  life  and  public  officers,  mixing  into 
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politics  and  swaying  xis  hither  and  yon  oome  from  gambling,  the 
social  evil,  and  the  liquor  laws.  And  was  there  ever  a  more  curi- 
ous illustration  of  the  cowardice  of  the  legal  profession,  that  ought 
to  lead,  than  we  find  in  the  laws  on  these  subjects  ?  Such  absolute 
hypocrisy,  from  Maine  to  Oregon  and  from  the  Canadian  line  to 
the  Mexican  border !  Not  one  of  those  laws  are  observed ;  not  one 
of  them  is  enacted  to  be  observed;  but  they  stand  on  the  statute 
books  and  the  man  who  has  the  courage  to  stand  in  a  legislative 
body  against  sentimental  clamor  and  try  to  get  one  of  these  laws 
amended  so  as  to  be  consonant  with  reason  is  damned  politically 
for  all  time.  I  take  it  that  this  is  the  test  of  the  enforcibility  of  a 
law :  If  you  have  a  considerable  body  of  persons  in  any  community 
that  does  not  yield  willing  obedience  to  a  law,  that  law  cannot  be 
enforced.  It  is  not  enough  to  say  that  the  majority  voted  for  that 
law.  Why  are  the  laws  in  regard  to  larceny  observed  ?  They  are 
not  observed  as  they  are  to-day  because  the  mass  of  the  people  are 
afraid  to  go  to  States  prison,  but  they  ai-e  observed  as  they 
are  to-day  because  the  great  mass  of  tlie  people  recog- 
nize that  there  is  a  moral  principle  underlying  them  and  yield 
willing  and  cheerful  obedience,  in  a  dogr(x?,  to  these  laws,  and  the 
comparatively  few  cases  of  larceny  that  take  place  the  criminal 
law  can  deal  with,  not  very  effectively,  but  in  a  measure.  But 
there  is  a  largo  element  in  every  country  that  does  not  believe  in 
laws  on  these  subjects ;  there  is  a  large  element  in  every  country 
that  does  not  think  it  is  violating  the  great  and  everlasting  verities 
Avhen  it  goes  in  and  takes  a  drink  on  Sunday ;  and  when  you  put 
a  law  on  the  statute  book  forbidding  a  man  to  get  a  drink  on  Sun- 
day and  encourage  him  in  violating  that  law  by  placing  the  discre- 
tion of  enforcing  it  even  in  the  mayor  of  the  city,  you  introduce 
blackmail  into  your  police  force  and  that  spreads  from  one  branch 
of  the  public  service  to  the  others.  Corruption  does  not  rest  where 
it  originally  touches  any  more  than  a  disease,  but  spreads  through- 
out the  whole  body  politic  and  debauches  it.  See  how  it  runs 
through  the  whole  public  service  in  the  City  of  New  York,  prac- 
tically as  a  result  of  lack  of  wisdom  in  those  three  laws,  until  our 
whole  great  public  service  that  requires  an  expenditure  of  a  hun- 
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dred  million  dollars  a  year  is  debauched.  Wliy,  during  the  cam- 
paign there  was  a  story  that  I  often  told  to  audiences  there  that 
illustrates  perfectly  how  corruption  had  spread.  I  went  up  to 
Litchfield  County,  in  Connecticut,  to  attend  a  meeting  of  the  Uni- 
versity Club  there,  and  was  called  on  to  speak  of  conditions  in  New 
York,  and  I  said  they  were  very  bad,  and  I  wanted  to  illustrate 
how  blackmail  was  levied.  This  was  a  case  that  I  had  evolved  en- 
tirely from  my  inner  conscience.  It  was  purely  an  imaginary  one. 
I  described  how  there  was  a  shortage  of  lemons  in  New  York,  and 
how  some  merchant  who  had  exceptional  wisdom  had  cabled 
through  London  to  Mediterranean  ports  and  had  secured  freight 
for  three  or  four  thousand  boxes  of  lemons  on  a  fast  steamer  which 
came  in  twenty-four  hours  ahead  of  some  of  the  slow  steamers  that 
were  bringing  lemons,  and  he  was  enabled  to  make  by  his  foresight 
a  dollar  a  box.  He  went  up  to  the  custom  house  to  enter  his  goods, 
and  when  he  went  back  on  the  wharf  a  fellow  greeted  him  and  said, 
^'Are  you  Mr.  So-and-so;  are  those  your  lemons?"  "Yes,"  said 
the  merchant.  "I  am  the  health  inspector,"  said  the  man,  "and 
I  think  those  lemons  will  have  to  be  hand-picked."  Hand-picked 
meant  thirty-six  hours'  delay,  the  incoming  of  the  lemons  on  the 
other  ships,  the  loss  of  his  extra  expenses,  freight  and  everything. 
'"What  fixes  it?"  said  the  merchant.  "Two  hundred  and  fifty," 
said  the  inspector.  "It  goes,"  said  the  merchant  It  was  mere 
imagination,  and  yet  so  absolutely  corrupt  had  become  our  public 
service  that  you  could  not  imagine  anything  too  bad.  When  I  got 
back  to  the  city  next  day  a  friend  of  mine,  a  fruit  inspector,  came 
into  my  chambers  and  sat  around  for  awhile — it  was  after  court 
adjourned — and  finally  he  said,  "I  might  as  well  have  it  out ;  the 
Health  Commissioner  sent  me  down  to  find  out  how  you  got  onto 
that  lemon  story." 

:  Well,  when  I  get  talking  I  get  garrulous.  Time  runs  on  and 
there  seem  to  be  so  many  things  that  creep  into  a  man's  mind  to 
say.  But  speaking  of  time,  a  rather  good  thing  comes  from  some- 
where up  in  Connecticut — and  I  don't  mean,  after  the  delightful 
hospitality  and  courtesy  I  have  received,  to  say  anything  reflecting 
on  this  audience  in  any  way  at  all,  but  the  story  is  good  enough  to 
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tell.  There  was  an  old  fellow  up  in  my  region  by  the  name  of 
Uncle  Harvey.  He  was  one  of  the  shrewd  old  farmers  up  in  that 
vicinity.  There  came  along  a  bright,  breezy  young  man  selling  in- 
cubators. There  was  not  another  such  incubator  to  be  found,  ac- 
cording to  his  story,  and  he  tackled  Uncle  Harvey  on  the  subject 
one  day,  quoted  his  prices,  et>c.  Uncle  Harvey  was  very  touchy  to 
pe<:)ple  he  did  not  know  and  he  didn't  seem  to  respond  very  much, 
and  as  the  time  Avent  by  and  the  yoimg  man  talked  himself  to  a 
standstill,  he  finally  said  to  Uncle  Harvey,  ''You  don't  seem  to 
appreciate  these  incubators.''  '^Xo,"  said  Uncle  Harvey.  "But/' 
said  the  young  man,  *'just  think  of  the  time  they  will  save." 
''Well,"  said  Uncle  Harvey,  "what  the  hell  do  I  care  for  a  hen's 
time  r 

Well,  I  have  gallojjed  through  several  things,  but  1  want  to 
say  l)efore  I  finish,  something  which  was  in  my  heart  all  the  time 
through  the  fight  in  Xew  York,  wherever  I  have  talked ;  Avhich  has 
made  me  state  to  you  that  what  1  was  to  say  was  more  or  less  of  a 
sermon.  There  was  nothing  that  impressed  me  so  in  the  campaign 
in  Xew  York  as  the  response  that  was  given  to  the  idea  of  the  dig- 
nity and  worth  of  American  citizenship,  right  in  the  p(X>r  and 
humble  quarters  of  the  city  on  the  East  Side.  I  talked  to  audi- 
ences in  that  great  East  Side  where  almost  the  majority  of  the  peo- 
ple in  the  audience  could  not  undeT-stand  the  language  in  which  I 
talked,  whose  fathers  had  come  to  this  country  with  faith  and  trust, 
.Mieving  it  was  to  be  a  land  of  liberty  where  the  good  rule,  and 
they  valued  and  looked  uj)on  as  a  precious  treasure  their  right  to 
vote,  their  right  to  he  American  citizens.  And  I  went  to  our  own 
l^eople  in  the  brown-stone  districts,  and  shooting  partridges  and 
playing  golf  took  them  out  of  town  on  election  day.  An  appeal  to 
those  people  down  on  the  East  Side,  not  on  the  ground  that  their 
condition  would  be  better  if  you  were  elected,  but  an  appeal  to 
them  that  it  was  not  consonant  with  the  dignity  of  American  citi- 
zenship to  be  iniled  by  the  plug-uglies,  brought  them  to  their  feet 
every  time  with  a  response  that  would  put  heart  into  a  man  who 
really  did  love  his  country  and  believed  in  the  old-fashioned  idea  of 
])atriotism.     We  love  finalities.     We  want  to  do  the  trick  once  and 
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for  all.  We  want  to  bring  about  a  reform  as  though  it  were  soiner 
thing  to  cast  in  bronze  or  carve  in  stone,  and  leave  it  alone  and 
have  it  done.  God  didn't  build  the  universe  on  those  lines.  No 
sooner  do  you  make  an  effort  to  make  things  better,  and  perhaps 
make  them  better,  but  they  slip  away.  If  it  were  true  when  it 
was  said,  it  is  truer  to-day,  tliat  **eternal  vigilance  is  the  price  of 
liberty,''  and  jjerpetual  effort  and  sacrifice  is  the  price  tliat  you  and 
I  must  pay  if  we  expect  to  have  deccait  things.  It  will  not  do 
merely  to  criticise;  that  does  not  help.  It  will  not  do  that  in  your 
homes  and  your  clubs  and  in  the  gatherings  of  your  fellows  you 
say  this  ought  not  to  be  so  and  that  ought  not  to  be  so,  and  this  is 
an  outrage  and  that  is  an  outrage.  The  responsibility  is  with  you, 
and  it  is  an  individual  responsibility.  You  cannot  satisfy  your 
conscience  by  a  little  gift  of  money  at  this  time  and  that  time  to  a 
cause.  As  we  said  and  said  truly  of  Cornelius  Vanderbilt  at  the 
time  of  his  death,  he  gave  of  his  great  wealth,  but  that  was  noth- 
ing; but  from  his  time,  of  which  he  had  no  more  than  another,  he 
gave  prodigally ;  and  there  has  got  to  l)e  sacrifice  on  your  part  if 
things  are  to  be  bettered,  and  not  criticism.  Are  you  going  to  turn 
over  an  electorate  honest  and  eager  to  he  led  by  true  men — are  you 
going  to  turn  that  electorate  of  the  plain  people  over  to  the  men 
who  are  seeking  to  control  it,  whether  under  the  guise  of  democracy 
or  republicanism,  and  think  you  can  sit  in  your  homes  with  your 
consciences  free  ? 

Power  brings  responsibility,  and  we  who  are  lawyers,  beyond 
any  other  class  in  this  community,  both  as  educated  men  and  men 
in  whom  trust  is  reposed,  have  these  responsibilities;  and  how,  T 
ask  you,  have  we  in  the  main  discharged  them '(  Have  we  Iwim 
true  to  what,  after  all,  is  a  noble  profession,  and  true  to  its  tradi- 
tions ?  I  think  while  we  have  done  something,  we  have  not  done 
what  we  ought  to  have  done.  It  seems  to  me  that  if  ever  there  lay 
on  any  body  of  men  the  weight  of  that  noble  old  sentiment,  ''no- 
blesse oblige,"  it  liee  on  the  educated  lawyer  of  to-day,  to  make  life 
sweeter,  to  see  to  it  that  all  men  have  their  rights,  though  at  sacri- 
fice to  ourselves,  to  stand  for  the  honest  and  loyal  thing,  yes,  even 
regardless  of  party  lines,  to  nail  the  lie  and  dare  to  speak  the  truth 
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— these,  surely,  are  duties;  they  may  alienate  friends,  they  may 
bring  hostile  criticism,  but  you  have  got  to  fight  in  this  world  to 
get  anything,  and  you  have  got  to  fight  to  keep  it.  And  suppose 
the  periods  of  depression  come?  Suppose  you  go  down  in  the 
fight  ?  You  have  kept  your  self-resjiect,  and  you  have  got  to  live 
with  yourself  most  of  the  time.  That  remains,  and  under  God's 
heaven  it  is  the  only  possession,  in  the  last  analysis,  which  is  worth 
anything.  Suppose  you  fail?  Suppose  you  fight  the  fight  and 
lose? 

"When  Earth's  last  picture  is  painted  and  the  tubes  are  twisted  and  dried. 
And  the  oldest  colors  have  faded,  and  the  youngest  critic  has  died, 
We  shall  rest,  and,  faith,  we  shall  need  it,  lie  -down  for  an  aeon  or  two, 
Till  the  Master  of  all  Good  Workmen  shall  set  us  to  work  anew! 
And  only  the  Master  shall  praise  us,  and  only  the  Master  shall  blame. 
And  no  one  shall  work  for  money,  and  no  one  shall  work  for  fame. 
But  each  for  the  joy  of  the  working,  and  each  to  his  separate  star 
Shall  draw  the  Thing  as  he  sees  It  for  the  God  of  Things  as  They  are." 
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OP 

EDWARD  T.  TAYLOR 

OP 

QLENWOOD  SPRINGS,  COLORADO. 


THE  TORRENS  SYSTEM  OF  REGISTERING  TITLE  TO  LAND. 

HISTORICAL. 

Mr,  President  and  Gentlemen  of  the  Colorado  Bar  Association: 

The  evolution  of  the  manner  in  which  the  various  tribes  and 
nations  of  the  earth  have  held  the  lands  they  occupied  forms  many 
interesting  chapters  in  the  history  of  the  human  race. 

From  the  Bible  we  learn  that  in  the  beginning  man  depended 
for  his  sustenance  upon  his  prowess  in  the  chase,  supplemented  by 
a  desultory  and  intermittent  cultivation  of  the  soil.  He  was 
nomadic  in  his  habits  and  cared  little  for  the  use  of  land  for  other 
than  his  temporary  convenience. 

There  is  little  doubt  but  that  for  centuries  there  was  no  such 
thing  as  individual  ownership  of  any  particular  plot  or  portion 
of  ground.  During  all  of  that  period  man  was  contented  with 
bare  or  naked  possession,  and  neither  sought  for  nor  desired  a 
better  title.  As  the  family  circle  widened,  and  the  tribes  were 
formed,  the  more  desirable  locations  were  selected  and  cleared, 
and  the  value  of  these  possessory  rights  became  more  apparent. 
The  head  of  the  household  or  chief  of  the  tribe  was  looked  upon 
as  the  owner  of  the  ground  upon  which  the  family  or  community 
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was  settled,  and  assumed  the  authority  of  apportioning  or  allotiug 
to  each  householder  some  particular  portion  of  the  land  occupied. 
The  pasture  or  range  of  land,  as  we  would  call  it,  as  well  as  the 
wild  country  beyond  the  domains  of  the  community,  were  looked 
upon  as  the  common  property  of  all. 

Considering  the  nature  and  habits  of  the  people,  it  was  but  a 
step  from  this  system  to  the  feudal  system  of  tenureship.  Posses- 
sion was  the  title  to  real  estate.  Conveyance  was  made  by  open 
and  notorious  delivery  of  the  possession.  Afterwards  witnesses 
were  required,  and  some  act,  such  as  taking  the  grantee  onto  the 
land  and  delivering  to  him  a  twig,  a  piece  of  sod,  or  some  kind  of  a 
rude  latch  key,  became  the  customary  mode  of  transferring  the 
title,  and  so  continued  for  several  generations. 

The  next  step  in  advancement  was  made  by  the  growth  of  the 
custom  to  set  forth  the  fact  of  a  transfer  in  a  writing  called  a 
charter,  which  was  deposited  for  safe  keeping  in  a  monastery.  It 
is  said  that  up  to  the  time  of  the  Norman  Conquest  the  title  of 
property  was  vested  in  the  person  in  possession,  and  the  writing 
which  followed  the  title  was  merely  for  the  purpose  of  perpetu- 
ating the  knowledge  which  the  witnesses  to  the  transfer  had,  and 
which  by  reason  of  their  death  might  become  uncertain. 

When  William  the  Conqueror  took  possession  of  England  he 
forcibly  siezed  the  lands  of  the  vanquished,  ransacked  the  monas- 
teries and  destroyed  all  evidence  of  title.  He  engrafted  upon  the 
English  estates  the  principles  of  feudalism.  Titles  were  then  held 
from  the  king,  his  barons  and  followers. 

After  the  conquest  the  demands  of  a  higher  civilization  made 
a  change  desirable  in  the  system  of  land  titles  and  led  to  the  enact- 
ment of  the  Statute  of  27  Henry  VII.,  by  which  estates  in  land 
might  be  transferred  by  deed  without  the  formal  act  of  delivery 
of  possession ;  and  this  eventually  led  to  the  enactment  of  the  Stat- 
ute of  Enrollment  27  Henry  VIII.,  by  which  the  record  became 
necessary,  not  only  to  pass  title,  but  also  to  give  notice  to  the  world. 
Livery  of  seisin  being  no  longer  solely  necessary  to  transfer  land, 
a  record  and  notice  took  its  place  and  from  that  time  wholly  sup- 
planted it. 
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During  the  reign  of  Queen  Anne  another  recording  act  was 
passed.  But  it  was  not  until  1845  that  the  various  recording  acts 
were  reduced  to  the  system  similar  to  that  prevailing  in  the  United 
States  to-day.  That  system  continued  in  England  until  1865, 
when  it  was  supplanted  by  the  Torrens  system,  hereinafter  re- 
ferred to. 

CONTINENTAL    EUROPE. 

In  the  little  country  of  Bohemia  it  is  said  that  registered 
ownership  of  land  runs  back  to  the  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary.  In  Vienna,  registers  of  1368  are 
still  preserved.  In  Prague  they  go  back  as  far  as  the  Fourteenth 
Century,  and  in  Munich  as  far  back  as  the  Fifteenth  Century. 

It  is  interesting  to  reflect  that  ere  the  caravels  of  Columbus 
sought  their  uncertain  course  across  the  waste  of  waters  on  that 
journey  which  was  to  add  so  much  to  the  glory  of  the  Spanish 
crown,  and  the  results  of  which  have  raised  on  the  Western  hemis- 
phere the  power  which  after  the  lapse  of  four  hundred  years  was 
destined  to  humble  the  crown  and  wrest  from  her  grasp  the  Queen 
of  the  Antilles,  the  blessings  of  this  law  we  are  now  considering 
were  enjoyed  by  the  people  of  those  far  away  Austrian  provinces. 

The  system  was  made  universal  in  Austria  in  1811 ;  it  was 
adopted  in  Saxony  in  1843,  in  Hungary  in  1849-56,  and  in  Prus- 
sia in  1872.  The  system  is  used  also  in  a  part  of  Switzerland  and 
in  Tunis. 

The  following  extract  taken  from  the  report  of  C.  Fortesque 
Brickdale,  Esq.,  Assistant  Registrar  of  the  Land  Registry  (Eng- 
land), made  to  the  British  government  on  the  system  of  registra- 
tion of  title  now  in  operation  in  Germany  and  Austria-Hungary, 
31  Am.  Law  Review,  827,  shows  the  vast  variety  of  conditions 
under  which  this  system  is  at  this  time  administered  in  those 
countries : 

''The  particular  examples  collected  in  the  detailed  report 
(accompanying  the  main  report),  include,  for  instance,  such  great 
estates  as  the  ancestral  domains  of  the  Bohemian  nobility  (among 
whom  are  to  be  found  some  of  the  largest  land-owners  in  Europe), 
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subject  to  the  strictest  entail,  carrying  political  privileges  of  the 
highest  importance,  and  especially  registered  in  immense  separate 
volumes  in  the  provincial  capital;  they  also  include  (by  way  of 
contrast),  the  tiny  subdivisions  of  the  peasant  proprietors  of  the 
Rhine  provinces,  where  the  principles  and  practices  of  the  Code 
Napoleon  are  still  deeply  rooted  in  the  customs  and  feelings  of 
the  people.  They  include,  on  the  other  hand,  specimens  taken 
from  the  rapidly  developing  building  properties  in  the  suburbs 
of  Berlin,  where  there  are  villa  residences  and  restricted  covenants, 
and,  on  the  other,  the  remote  Silesian  manors,  with  their  tenant 
farmers,  antique  rights  of  common  and  commuted  rents,  and 
service  dating  from  feudal  times.  They  show  the  system  as 
applied  to  vast  featureless  plains,  like  the  com  growing  regions 
of  Hungary,  to  the  busy  mining  and  industrial  districts  of  Saxony 
and  the  Black  Country  of  Germany,  close  to  the  Russian  frontier, 
as  well  as  to  the  picturesque  Alpine  hamlets  and  pastures,  with 
their  innumerable  independent  rights  of  way,  water  and  other 
complicated  easements,  to  be  found  in  Syria  and  Saltzkammergut; 
they  pass  from  the  intricacies  of  cellars  and  flats,  courts  and  pas- 
sages of  the  Jews'  quarter  of  the  city  of  Prague  to  the  simple  con- 
ditions of  a  quiet  agricultural  district  in  Brandenburg ;  from  mort- 
gages on  first-class  property,  involving  hundreds  of  thousands  of 
pounds,  and  subject  to  the  most  complicated  subsequent  dealings 
by  way  of  transfer,  alteration,  subdivisions  and  collateral  security, 
down  to  rows  of  petty  charges  on  diminutive  shares  in  an  incon- 
siderable estate ;  from  the  great  cities,  where  values  are  measured 
almost  by  the  square  inch,  to  trackless  wastes  and  bare  mountains 
of  scarcely  any  value  at  all.  Over  the  whole  of  this  vast  and 
diversified  tract,  embracing  an  area  more  than  seven  times  the 
size  of  England  and  Wales,  systems  of  registration  of  titles  differ- 
ing in  no  essential  particular  from  the  systems  established  under 
the  Land  Registry  Acts  in  England  and  Ireland,  have  been  in 
almost  universal  operation  for  a  considerable  period,  amounting  in 
the  principal  Austrian  provinces  to  upwards  of  eighty  years,  and 
in  certain  places  dating  from  a  much  more  remote  period." 
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AUSTRALIA. 

Before  entering  upon  a  discussion  of  the  system  itself,  a  brief 
sketch  of  the  author,  whose  name  it  bears,  may  be  interesting  and 
not  inappropriate. 

Sir  Kobert  Kichard  Torrens,  G.  C.  M.  G.,  was  bom  at  Cork, 
in  Ireland,  in  1814,  and  educated  at  Trinity  College,  Dublin.  In 
1840  he  emigrated  to  South  Australia  and  became  collector  of 
customs  at  Adelaide  in  1841.  In  January,  1852,  he  was  appointed 
Colonial  Treasurer  and  Hegistrar  General,  and  when  the  Colonial 
Government  was  established  in  1867,  he  represented  the  City  of 
Adelaide  in  the  House  of  Assembly,  and  became  the  first  Premier 
of  South  Australia.  His  duties  as  Collector  of  Customs  having 
made  him  familiar  with  the  shipping  laws,  about  the  year  1850  he 
conceived  the  idea  of  applying  their  principles  to  the  registration 
of  land.  He  labored  for  eight  years  without  avail  to  get  his  system 
adopted,  but  finally  his  eflForts  were  crowned  with  success,  and  on 
January  ^,  1858,  the  "Torrens  Act"  became  the  law  of  South 
Australia.  Amendments  were  made  in  1860  and  1861,  and  in 
1862  the  system  was  adopted  practically  throughout  Australia. 

Further  amendments  to  the  original  act  were  made  in  1878, 
and  in  1886  all  the  statutes  on  the  subject  were  embodied  in  one 
act,  which  was  subsequently  amended  in  1887.  The  system  has 
grown  steadily  in  popularity  and  efficiency,  and  probably  80  per 
cent,  of  all  the  lands  of  Australia  have  now  been  brought  under  its 
provisions  and  registered.  In  1863  Sir  Robert  returned  to  Eng- 
land and  was  elected  to  Parliament  for  the  Borough  of  Cambridge 
in  1868.  He  died  at  Falmouth  on  August  31,  1884.  Most  of  his 
energies  were  devoted  to  the  perfection  and  extension  of  his  land 
system,  and  he  wrote  a  number  of  articles  and  pamphlets  on  the 
subject.  One  of  the  best  known  and  most  frequently  quoted  is 
"An  Essay  on  the  Transfer  of  Land  by  Registration,"  published 
by  the  Cobden  Club,  London,  in  1882.  In  this  he  emphasizes 
the  fact  that  his  object  is  to  simplify,  quicken  and  cheapen  the 
transfer  of  real  estate,  and  to  render  titles  safe  and  indefeasible. 
And  he  makes  the  following  claims  for  his  system : 
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"First — It  has  substituted  security  for  insecurity. 

"Second — It  has  reduced  the  cost  of  conveyancing  fronj 
pounds  to  shillings,  and  the  time  occupied  from  months  to  days. 

"Third — ^It  has  substituted  clearness  and  brevity  for  obscur- 
ity and  verbiage. 

"Fourth — ^It  has  so  simplified  ordinary  dealings  that  any 
person  who  has  mastered  the  'Three  Rs'  can  transact  his  own  con- 
veyancing. 

"Fifth — It  affords  protection  against  the  largest  class  of 
frauds,  such  as  have  heretofore  been  perpetrated. 

"Sixth — It  has  restored  to  their  natural  value  many  estates 
held  under  good  holding  titles,  but  depreciated  on  account  of  some 
blot  or  technical  defect,  and  has  barred  the  recurrence  of  any  such 
defect. 

"Seventh — It  has  largely  diminished  the  number  of  chancery 
suits  by  removing  the  conditions  which  afford  grounds  for  them." 

(Extract  from  biographical  sketch  by  Massie). 

It  will  thus  be  seen  that  one  of  the  greatest  measures  of  reform 
in  the  law  of  real  property  inaugurated  in  the  entire  history  of  the 
common  law  was  conceived  and  put  into  successful  operation  by  a 
layman  without  legal  training. 

Through  the  influence  of  Torrens,  the  other  Australian  Colo- 
nies, Victoria,  Xew  South  Wales,  Queensland,  West  Australia, 
Tasmania  and  New  Zealand,  quickly  followed  with  similar  acts, 
and  since  1874  the  system  has  come  into  general  use  throughout 
all  of  the  British  Australasian  Colonies. 

GREAT    BRITAIN. 

The  first  act  of  this  kind  in  England  was  Lord  Westbur/s 
Act,  so-called,  1862.  Simultaneously  the  Declaration  of  Titles 
Act  was  passed,  1862,  and  in  1865  "An  Act  for  the  Kecording  of 
Titles  in  Ireland." 

In  1875  the  Land  Transfer  Act  (Lord  Caim^s  Act),  was 
passed.  In  1891,  54  and  55  Vict.,  c.  66,  was  passed,  entitled  "An 
Act  to  Establish  Local  Kegistries  of  Titles  to  Land  in  Ireland," 
and  in  1897  an  act  amendatory  of  the  Land  Transfer  Act  was 
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passed.  The  act  of  1875  did  not  provide  for  any  indemnity ;  the 
act  of  1897  supplied  this  feature.  Lord  Cairn's  Act  made  the  reg- 
istration of  titles  to  land  optional,  but  not  compulsory ;  but  by  60 
and  61  Vict.,  c.  65  (1897),  it  is  provided  that  by  order  in  council, 
to  be  published  in  the  "London  Gazette,"  the  Queen  may  declare 
that,  as  to  any  county  or  part  of  county  registration  of  title  to  land 
is  to  be  compulsory  on  sale,  and  in  that  case  the  title  shall  not  pass 
imtil  the  transferee  is  registered  as  the  proprietor  of  the  land. 

Under  this  provision  compulsory  registration  has  been  extend- 
ed to  the  county  of  London,  and  since  May  1,  1901,  no  title  in  the 
city  or  county  of  London  can  be  transferred  unless  registered. 
A  similar  policy  is  likely  to  be  soon  pursued  by  the  council  with 
reference  to  lands  in  all  the  counties  of  England  and  Ireland. 
Compulsory  registration  is  thus  proceeding  as  rapidly  as  the  nec- 
essary examination  of  titles  can  be  made  by  the  Registrar  and  his 
officials.  A  lar^  number  of  properties  have  already  been  placed 
upon  the  register  without  any  yet  reported  loss  to  adverse  claim- 
ants, and  the  certificates  of  title  meet  with  general  satisfaction. 

The  business  in  the  Registrar's  offices  in  London  has  lately 
increased  to  such  an  extent  that  in  1900  Parliament  passed  an  act 
appropriating  $1,325,000  for  the  purchase  of  a  tract  of  land  in 
Lincoln's-Inn-Fields  and  the  erection  of  a  new  building  suitable 
for  the  enlarged  needs  of  the  department.  The  new  quarters  are 
now  in  course  of  construction,  if  not  already  completed,  and  when 
finished  will  provide  sufficient  office  space  for  the  registration  of 
all  land  titles  in  England. 

NORTH    AMERICA. 

The  unquestioned  success  of  the  system  in  the  Australian 
Colonies  led  to  its  adoption  in  the  greater  part  of  Canada  and  the 
other  British  possessions  in  North  America,  British  Columbia 
having  adopted  it  in  1870  and  Manitoba  and  Ontario  in  1885. 
Several  of  our  Colorado  miners  returning  from  the  Klondike  have 
assured  us  that  the  system  is  in  operation  up  there  and  seems  to 
work  admirably.  It  is  notorious  that  the  claim  jumper,  intimi- 
dator  and  all-around  bad  man,  from  whose  depredations  we  have 
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suffered  so  much  in  all  the  early  mining  excitements  in  the  United 
States,  when  he  ran  up  against  the  Torrens  Law  as  applied  to 
mining  titles  got  such  a  set-back  that  he  abandoned  his  vocation  in 
disgust  and  either  went  to  work  or  left  the  country. 

UNITED    STATES. 
ILLINOIS. 

The  State  of  Illinois  is  entitled  to  the  distinction  of  being 
the  first  of  the  United  States  to  adopt  a  Land  Title  Kegistration 
Act.  In  1891  the  Illinois  State  Bar  Association  and  the  Chicago 
Real  Estate  Board  approved  resolutions  favoring  the  passage  of  a 
joint  resolution  by  the  Thirty-seventh  General  Assembly  author- 
izing the  appointment  of  a  commission  to  consider  whether  the 
Australian  or  Torrens  system  of  registering  titles  could  be 
adapted  to  the  Constitution  and  Laws  of  that  State.  The  resolu- 
tion was  adopted  and  Governor  Fifer  appointed  the  commission, 
composed  of  five  eminent  attorneys,  of  which  the  late  Attorney- 
General  Edsall  was  chairman. 

The  Commission  filed  its  report,  together  with  a  draft  of  a 
bill,  in  1892.  The  bill  failed  to  pass  at  that  session,  but  received 
the  approval  of  the  next  legislature,  under  the  title  of  "An  Act 
Concerning  Land  Titles,''  approved  June  13,  1895.  That  act 
contained  a  referendum  clause  under  which  it  was  adopted  in 
Cook  county  at  the  general  election  in  1895  by  practically  the 
unanimous  vote  of  the  county.  The  constitutionality  of  the  law 
was  tested  in  a  quo  warranto  proceeding,  and  by  its  decision,  in 
the  case  of  the  People  vs.  Chase,  165  111.,  526,  the  Supreme  Court 
of  Illinois,  by  a  bare  majority  of  its  members,  held  the  act  invalid 
upon  Ihe  groimd  that  its  provisions  for  initial  registration  con- 
ferred judicial  poAver  upon  the  Registrar.  The  act  as  it  then  stood 
did  not  provide  for  any  judicial  proceeding  as  a  basis  for  the 
initial  registration.  A  new  act  under  the  same  title  was  prepared, 
providing  that  the  ownership  of  land  should  be  determined  by 
decree  entered  in  a  court  of  competent  jurisdiction,  upon  which 
decree  the  Registrar  should  issue  the  first  certificate  of  title.  That 
law  passed  the  Fortieth  General  Assembly  with  but  four  dissenting 
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votes,  was  approved  on  May  4,  1897,  and  is  commonly  called  the 
Torrens  Law.  The  adoption  of  the  system  in  Cook  county  was 
at  once  again  submitted  to  the  voters  in  June,  1897,  and  again  re- 
ceived their  practically  unanimous  approval. 

The  constitutionality  of  the  law  was  again  tested,  and  the 
Supreme  Court  of  Illinois,  in  the  People  vs.  Simon,  176  111.,  165, 
in  an  exhaustive  opinion,  held  the  act  valid  and  constitutional. 
That  opinion  by  Judge  Wilkin  is  learned  and  exhaustive,  and  any 
lawyer  or  layman  will  be  well  repaid  by  its  careful  perusal.  The 
decision  answers  many  questions  that  you  will  all  feel  like  asking 
concerning  the  adaptability  of  the  system  to  the  Constitution  and 
Laws  of  Colorado,  when  you  bear  in  mind,  it  may  be  mentioned  in 
passing,  that  Article  III  of  the  Illinois  Constitution,  and  most  of 
the  other  provisions  involved,  are  the  originals  from  which  our 
Colorado  provisions  on  the  subject  were  almost  literally  copied. 

The  chief  ground  of  objection  to  this  law  urged  upon  the 
court  was  that  it  vested  judicial  power  in  the  Registrar  in  the 
performance  of  his  duties  as  to  subsequent  registration  after  the 
initial  registration.  Upon  that  point  the  court,  after  having  ex- 
amined the  authorities,  says :  "From  these  authorities  it  is  appar- 
ent that  the  mere  fact  that  the  Registrar  is  required  by  this  act  to 
inquire  into  the  existence  of  certain  facts  and  to  apply  the  law 
thereto  in  order  to  determine  what  his  official  conduct  shall  be,  and 
that  his  action  may  affect  private  rights,  does  not  constitute  the 
exercise  of  judicial  power,  strictly  speaking.  The  primary  pur- 
pose is  the  issuing  of  the  certificate,  and  the  exercise  of  the  judg- 
ment of  the  Registrar  is  incidental.  The  prohibition  in  question 
has  never  been  held  to  apply  to  those  cases  where  judgment  is 
exercised  as  incident  to  the  execution  of  a  ministerial  power.  The 
powers  exercised  by  the  Registrar  under  this  law  are  analogous  to 
those  exercised  by  the  Commissioner  of  Patents. 

To  the  objection  that  the  owner  may  be  deprived  of  his  prop- 
erty without  due  process  of  law,  the  court  says :  "In  the  considera- 
tion of  this  point  it  must  be  remembered  that  the  right  to  alienate 
or  inherit' property  is  always  dependent  upon  the  law.     So  long  as 


vested  rights  are  not  disturbed  the  law  may  at  any  time  change 
the  terms  upon  which  land  is  held,  and  may  alter  the  conditions 
under  which  it  may  be  alienated,  and  modify  the  rules  of  evidence 
by  which  the  title  is  to  be  determined.  The  true  theory  of  this 
act,  as  we  understand  it,  is  that  all  holders  of  vested  rights  shall 
be  subject  to  an  adjudication  in  a  court  of  competent  jurisdiction, 
upon  due  notice,  in  order  that  the  true  state  of  the  title  may  be  as- 
certained and  declared,  and  that  thereafter  the  tenure  of  the  owner, 
the  right  of  transfer  and  incumbrance,  and  all  rights  subsequently 
accruing,  shall  be  determined  in  accordance  with  the  rules  now 
prescribed." 

The  Registrar's  office  in  Cook  county  was  opened  for  business 
March  1,  1899,  and  ever  since  that  date  the  business  of  bringing 
land  titles  under  this  law  has  been  active  and  increasing. 

In  his  most  excellent  work,  entitled  "Land  Registration  in 
Illinois"  (1900),  Judge  Theodore  Sheldon,  the  Examiner  of  Titles 
for  Cook  county  (to  whom  I  am  under  many  obligations  for  much 
valuable  information),  says: 

**The  new  law  is  found  to  work  easily  and  well.  The  cost  of 
an  initial  registration  is  $24,  to  which  is  added  one-t^nth  of  one 
per  centum  of  the  value  of  the  property,  the  latter  being  payable 
to  the  County  Treasurer  towards  creating  an  indemnity  fimd  to 
make  good  any  losses  arising  from  the  operation  of  the  system. 
On  all  subsequent  dealings  with  a  registered  title  the  expense  is 
nominal.  The  entire  expense  of  a  transfer  or  mortgage  is  $3. 
Dealings  with  registered  tithes  are  completed  with  rapidity.  Saies 
are  frequently  completed,  the  purchase  price  paid  over  and  the 
new  certificate  of  title  issued  to  the  buyer  the  same  day  upon  which 
the  verbal  contract  is  made.  This  rapidity  of  transfer  obviates  in 
most  cases  the  need  of  a  preliminary  written  contract.  Mortgage 
transactions  require  but  the  added  time  needed  for  the  preparation 
of  the  notes  and  mortgages,  and  a  number  of  loans  have  been  com- 
pleted and  the  money  in  the  borrower's  hands  the  same  day  of  his 
application  to  the  lender.  In  fact,  any  ordinary  dealing  with  a 
registered  title  can  be  fully  completed  within  an  hour  after  the 
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parties  present  to  the  Registrar  the  outstanding  certificate  of  title 
and  the  deed,  mortgage  or  other  instrument  authorizing  the  trans- 
action." 

The  distinguishing  features  of  the  Illinois  act  are  principally 
that  it  shall  not  be  in  force  in  any  county  until  it  is  adopted  by  a 
majority  vote  of  the  people  of  that  county  at  a  regular  county  elec- 
tion. The  system  has  only  thus  far  been  adopted  in  Cook  county. 
In  a  very  interesting  article  on  land  title  registration  in  the  May- 
June,  1902,  number  of  the  American  Law  Review,  Judge  Leonard 
A.  Jones,  the  well  known  author,  says : 

"Applications  for  registration  are  made  to  any  court  having 
chancery  jurisdiction  in  the  county  where  the  land  is  situated. 
Two  or  more  attorneys  are  appointed  examiners  of  titles  and  legal 
advisors  of  the  Registrar  in  each  county ;  they  are  appointed  by  the 
Registrar  and  are  required  to  take  an  oath  and  give  a  bond.  Ap- 
plications are  referred  to  one  of  the  examiners,  who  reports  in 
writing  to  the  court.  He  has  power  to  administer  oaths  and  exam- 
ine witnesses.  He  is  not  required  to  report  the  evidence  submit- 
ted to  him,  except  upon  the  request  of  some  party.  His  report  is 
in  some  respects  like  the  report  of  a  master  in  chancery,  and  the 
hearing  before  him  is,  in  general,  governed  by  the  rules  applicable 
to  a  hearing  before  a  master  in  chancery.  An  abstract  of  title  is 
submitted  by  the  applicant  with  the  petition.  If  the  abstract  is 
not  complete  it  is  continued  by  the  recorder  to  the  date  of  the  filing 
of  the  application.  The  court  is  not  bound  by  the  report  of  the 
examiner,  but  may  require  further  proof.  The  decree  is  conclus- 
ive upon  all  persons;  but  a  writ  of  error  may  be  sued  out  of  the 
Supreme  Court  within  two  years  thereafter  by  the  person  not 
actually  having  notice  nor  information  of  the  application  for  reg- 
istration." 

Judge  Jones  and  nearly  all  other  eminent  writers  on  this  sub- 
ject severely  condemn  this  feature  of  the  Illinois  law,  which  virtu- 
ally holds  the  decree  open  for  the  period  of  two  years.  They  insist 
that  the  limitation  ought  not  to  be  longer  than  thirty  or  sixty  days, 
for  the  reason  that  the  two  years'  limitation  prevents  the  decree 
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from  beooming  available  as  giving  a  conclusive  title  for  an  imme- 
diate transaction. 

You  cannot  be  otherwise  than  deeply  interested  in  and  in- 
structed by  the  individual  expressions  to  the  writer  of  some  of  the 
public  officials  who  are  living  under  and  actually  administering 
this  law  in  its  practical,  every-day  operation.  Such  first-hand 
information  will  irresistibly  make  this  presentation  of  the  subject 
much  more  forcible  and  authentic.  For  that  reason  literal  quota- 
tions will  be  given,  notwithstanding  this  address  will  be  consid- 
erably lengthened  thereby. 

Pursuing  that  course,  the  reference  to  this  State  will  be  closed 
by  a  few  extracts  from  a  letter  received  this  morning  from  that 
splendid  example  of  young  American  manhood,  Governor  Richard 
Yates  of  Illinois : 

"The  Illinois  act,  by  its  terms,  becomes  operative  in  such 
counties  as  shall  so  elect  by  a  popular  vote.  It  was  adopted  in  Cook 
county  on  June  5,  1897,  by  a  practically  unanimous  vote. 

'^The  Registrar's  office  in  Chicago,  the  county  seat  of  Cook 
county,  was  opened  March  1,  1899,  since  which  time  a  large  num- 
ber of  titles  have  been  registered.  There  has  been  a  steady  and 
rapid  increase  in  the  number  of  applications  for  registration,  and 
the  Registrar's  office  is  now  much  overcrowded  with  its  work. 

"The  new  law  is  very  popular  in  Cook  county.  It  has  always 
had  the  hearty  endorsement  of  the  Chicago  Real  Estate  Board,  the 
chief  organization  of  real  estate  brokers  in  that  county,  and  an 
influential  body  in  municipal  and  county  affairs.  The  certificates 
of  title  issued  by  the  Registrar  are  accepted  generally  by  buyers 
and  lenders,  and  by  their  use  a  large  amount  of  time  and  expense 
in  transfers  and  mortgage  transactions  is  avoided. 

"The  Registrar  of  that  county  advises  me  that,  up  to  June  1, 
1902,  land  valued  at  upwards  of  $6,000,000  has  been  brought 
under  the  act,  the  value  in  each  application  ranging  from  $250  to 
$150,000.  Every  character  of  property  is  registered,  down-to^vn, 
wholesale,  apartment  buildings,  churches,  hotels,  residences,  sub- 
divisions and  acres.    Existing  mortgages  upon  land  now  registered 
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aggregate  about  $500,000.  Sales  and  mortgages  of  roistered 
lands  are  readily  closed  within  a  few  hours,  and  each  at  a  total 
expense  of  $3.  No  abstract  of  title  or  lawyer's  services  are  re- 
quired in  the  ordinary  transaction.  The  Kegistrar  adds  that  the 
new  method  is  steadily  gaining  in  public  favor,  and  that  as  the 
system  and  its  advantages  become  more  widely  known,  the  land 
in  that  county  will  come  under  the  act  with  greater  rapidity. 

"You  will  observe  from  the  foregoing  that  a  registered  title 
in  Cook  county  may  be  sold  or  mortgaged  as  readily  and  cheaply 
as  stocks  and  bonds. 

"Five  States — Illinois,  Massachusetts,  California,  Minnesota 
and  Oregon — ^have  enacted  similar  laws,  and  I  see  no  reason  why 
the  advantages  of  a  registered  title  should  not  be  granted  to  the 
land  owners  of  Colorado." 

MASSACHUSETTS. 

The  system  of  land  transfer  authorized  by  the  registration 
act  commonly  called  the  "Torrens  System"  was  first  dealt  with 
officially  in  Massachusetts  in  1891,  in  the  inaugural  address  of  the 
late  Governor  William  E.  Kussell.  The  address  contains  so  many 
valuable  suggestions  and  is  so  succinct  and  conclusive  in  the  pre- 
sentation of  the  subject  that  you  will  undoubtedly  pardon  the  in- 
sertion of  quite  a  lengthy  quotation : 

"I  believe  that  the  Australian  system  of  land  registration  and 
transfer,  more  conmionly  referred  to,  from  the  name  of  its  origin- 
ator, as  the  Torrens  system,  is  the  longest  step  that  has  yet  been 
taken  anywhere  towards  that  freedom,  security  and  cheapness  of 
land  transfer  which  is  conceded  to  be  so  desirable  in  the  interest 
of  the  people.  Our  citizens  demand  the  enactment  of  the  best 
legislation  that  can  be  devised,  whether  originated  here  or  else- 
where, and  while  another  country,  whose  conditions  are  similar  to 
our  own,  has  gained  the  credit  of  first  adopting  the  admirable  and 
simple  plan  of  land  transfer  which  I  now  call  to  your  attention, 
we  can  yet  be  the  first  among  the  States  of  the  Union  to  place  this 
legislation  upon  our  statute  book  and  to  lead  the  way  in  its  adop- 
tion by  the  American  people,  as  we  have  already  done  in  the  case 
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of  the  Australian  ballot.  The  universal  favor  with  which  this 
Utter  system  has  been  received  by  our  people  should  at  least  re- 
move any  prejudice  against  following  the  legislation  of  the  same 
country  in  another  respect. 

"The  need  of  some  new  system  of  land  transfer  is  shown  by 
the  growing  public  dissatisfaction  caused  by  the  delays  and  ex- 
pense attending  our  present  system  of  registration  of  deeds.  That 
system  has  existed  in  this  commonwealth  for  a  little  more  than 
two  hundred  and  forty  years.  In  former  days  when  our  popula- 
tion was  smaller  it  apparently  satisfied  the  popular  demand;  but 
with  increase  of  population  it  has  become  less  serviceable.  Our 
people  are  now  largely  concentrated  in  cities  and  populous  towns. 

*     *     *     * 

"The  first  point  which  should  be  noted  in  connection  with 
the  Torrens  system  is  that  its  use  is  optional  and  not  compulsory ; 
existing  methods  of  transfer  can  be  continued  precisely  as  at 
present.  It  remains  entirely  within  the  option  of  every  land  owner 
whether  he  will  avail  himself  of  the  privileges  offered  by  the  new 
system  or  not,  and  therefore  no  one  loses  any  right  which  he  now 
possesses.  The  new  method  must  secure  support  from  the  public, 
not  through  compulsory  legislation,  but  through  the  greater  ad- 
vantages which  it  offers. 

"The  contrasts  between  our  present  system  of  registration  of 
deeds  and  the  Torrens  system  of  registration  of  titles  are  very 
marked.  Under  our  system  title  to  land  depends  not  only  upon 
instruments  recorded  in  the  registry  of  deeds,  but  also  upon  facts 
and'  proceedings  which  lie  outside  of  these  records.  There  is  a 
constant  increase  in  the  mass  of  records  of  deeds  and  of  proceed- 
ings affecting  titles  to  land  which  makes  the  work  of  examination 
a  constantly  growing  burden.  If  any  man's  title  to  a  piece  of  land 
is  questioned  or  attacked  by  any  particular  person,  the  Common- 
wealth has  provided  courts  with  appropriate  jurisdiction  in  which 
the  owner  can  have  his  rights  ascertained  and  establishjed  as 
against  that  person.  But  it  has  failed  to  provide  any  method  by 
which  one  can  have  his  title  ascertained  and  established  as  against 
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all  the  world.  Under  our  practice  a  new  examination  of  the  title 
is  usually  made  upon  each  sale  or  mortgage  of  a  piece  of  land,  in 
spite  of  the  fact  that  sufficient  examinations  may  have  been  made 
in  former  transactions.  These  repeated  re-examinations,  gener- 
ally needless,  not  only  cause  useless  expense,  but  delays,  which 
often  involve  a  serious  loss. 

"Under  the  Torrene  system  an  official  examination  of  title  is 
substituted  for  an  unofficial  one,  and  the  result,  when  once  suffi- 
ciently ascertained,  is  given  conclusive  effect  in  favor  of  the  owner, 
and  his  title  is  made  perfect  against  all  the  world.  In  effect  under 
the  Torrens  system  the  State  provides  a  proper  court  in  which  any 
one  can  have  his  rights  in  relation  to  a  piece  of  land  declared  and 
established,  not  only  as  against  particular  persons  who  may  have 
an  adverse  interest  upon  special  notice  to  them,  but  also  as  against 
everybody.  The  principle  of  basing  decrees  upon  general  notice  to 
all  persons  interested  already  prevails  in  our  probate  law.  Laws 
providing  for  the  removal  of  clouds  upon  title  to  land  after  general 
notice  to  all  unknown  defendants  exist  in  many  States  of  the 
Union,  and  the  validity  of  decrees  made  under  such  laws  has  been 
established  by  decisions  of  the  Supreme  Court  of  the  United 
States. 

"The  contrasts  in  practical  effect  between  the  two  systems  are, 
therefore,  very  great.  Under  the  system  of  registration  of  deeds 
we  have  needless  expense  from  repeated  re-examinations,  loss  from 
delays,  and  possible  insecurity  arising  from  the  fact  that  title  de- 
pends, not  only  upon  the  records,  but  also  upon  facts  outside  of  the 
records  and  not  disclosed  by  them.  Under  the  Torrens  system 
the  title  is  examined  once  for  all,  and  there  is  no  needless  re- 
examination; as  all  subsequent  acts  and  proceedings  must  be 
brought  one  by  one  to  the  Kegistrar  to  be  noted,  the  state  of  the 
title  can  be  ascertained  at  any  time  by  a  simple  inspection  of  the 
certificate  on  record.  Therefore,  with  the  added  advantage  of 
great  simplification  of  the  forms  of  legal  instruments,  transfers  can 
be  made  quickly,  easily  and  at  small  expense ;  and,  further,  there 
is  absolute  security  in  the  possession  of  the  premises  bought,  result- 
ing from  the  indefeasibility  given  to  the  certificate  of  title  issued 
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by  the  State.  The  result  is  that  under  the  Torrens  system  real 
estate  can  be  transferred  or  pledged  for  loans  with  almost  as  much 
ease  as  stock  in  corporations. 

"A  further  feature  of  the  system  is  worthy  of  notice.  When 
land  is  first  registered  and  a  certificate  of  title  is  issued,  or  when 
it  passes  by  will  or  descent  on  the  death  of  an  owner,  the  applicant, 
devisee  or  heir  is  required  to  pay  a  small  percentage  of  the  value  of 
the  land,  generally  about  one-fifth  of  one  per  cent.,  into  the  public 
treasury.  The  sums  so  paid  form  an  'assurance  fund,'  which  is  held 
for  the  payment  of  indemnity  to  any  person  who  may  have  had 
some  claim  upon,  or  interest  in,  land  admitted  to  registration,  and 
who  failed  to  receive  notice  of  the  application,  or  for  other  suffi- 
cient cause  did  not  assert  his  claim.  Under  our  system,  on  the 
other  hand,  a  purchaser  may  have  paid  full  value  for  his  land,  yet 
if  any  outstanding  claim  or  interest  is  overlooked  he  is  obliged  to 
make  further  payment  and  may  be  remitted  for  his  remedy  to  a 
suit  upon  covenants  which  have  no  practical  value. 

"Again,  technical  claims  are  sometimes  passed  over  by  one 
attorney  as  of  no  consequence,  but  by  subsequent  requirement  of 
some  other  attorney,  who  thinks  them  of  importance,  the  owner 
may  be  subjected  to  delay  and  expense  in  obtaining  a  release. 

"Such  being,  in  brief,  the  features  of  the  Torrens  system  as 
contrasted  with  that  which  we  now  employ,  argument  seems  almost 
superfluous  in  support  of  the  advisability  of  adopting  it.  While  a 
system  which  gives  absolute  security  of  title  and  makes  transfers 
easy,  quick  and  inexpensive,  tends  to  make  all  land  more  valuable, 
its  benefits  will  be  especially  felt  by  the  two  great  classes  of  our 
people,  the  small  land  owners  and  the  borrowers  upon  mortgage. 
Widely  distributed  proprietorship  of  land  and  the  ownership  by 
the  people  to  the  greatest  possible  extent  of  the  homes  in  which 
they  live  are  so  obviously  desirable  that  I  need  not  dwell  upon 
them.  It  is  evident  that  the  masses  of  the  people  are  more  injuri- 
ously affected  by  the  insecurity  and  expense  connected  with  our 
present  system  than  the  rich.  The  smaller  the  piece  of  real  estate, 
the  greater  is  the  proportionate  expense  of  transferring  it.  Under 
the  Torrens  system  the  expenses  of  transfer  are  based  upon  a  fixed 
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percentage  of  the  value  of  the  estate,  so  that  a  small  estate  is  not 
subjected  to  a  greater  proportionate  charge  than  a  large  one. 
Then,  too,  ease  and  cheapness  of  transfer  are  of  more  consequence 
to  a  man  whose  whole  property  is  invested  in  a  small  piece  of  real 
estate  than  to  the  large  land  owner,  as  it  is  more  important  to  the 
former  to  be  able  easily  to  dispose  of  his  property  to  meet  any 
sudden  exigency. 

'The  convenience  and  relief  afforded  by  this  new  system  to 
all  who  borrow  upon  mortgage  will  be  very  great.  The  facility  of 
raising  money  easily  and  cheaply  upon  landed  security  is  of  great 
consequence  to  the  prosperity  and  development  of  a  community. 
By  abolishing  the  tax  formerly  imposed  upon  mortgages,  our  State 
has  already  relieved  borrowers  of  one  unjust  and  oppressive  bur- 
den, to  the  great  advantage  of  the  public,  and  the  additional  step 
now  proposed  will  confer  further  benefit  in  the  same  direction. 
The  power  of  readily  pledging  real  estate  will  also  prove  of  great 
importance  to  the  business  community.  At  present  the  delays  in- 
volved in  an  examination  of  title  often  prevent  a  business  man 
from  obtaining  a  needed  advance  to  meet  a  sudden  stringency  in 
the  money  market.  At  times  when  loans  are  contracted  and  credit 
is  shaken  it  would  be  of  great  benefit  to  business  if  all  the  real 
estate  of  the  community,  possessing,  as  it  does,  greater  stability  of 
value  than  anything  else,  could  be  made  as  immediately  available 
as  a  means  of  raising  money  as  stocks  of  goods  or  other  personal 
property." 

As  a  result  of  this  message  from  Governor  Kussell,  a  joint 
special  committee  of  both  branches  of  the  legislature  was  appoint- 
ed that  year  to  report  upon  the  advisability  of  adopting  the  Tor- 
rens  System  of  Land  Transfer.  The  committee  made  an  exhaust- 
ive investigation  and  unanimously  reported  in  favor  of  its  adop- 
tion. A  bill  was  presented  to  practically  each  legislature  for  the 
next  seven  years,  when  the  measure  was  finally  adopted  and  went 
into  effect  October  1,  1898,  under  the  title  of  "An  Act  to  Provide 
for  Raster ing  and  Confirming  Titles  to  Land."  The  court  for 
land  r^stration  was  opened  for  business  October  14,  1898.  In 
January,  1899,  an  action  was  brought  in  the  Supreme  Judicial 
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Court  of  the  Commonwealth  (Tyler  vs.  Judges  of  the  Court  of 
Registration),  attacking  the  validity  of  the  act  upon  the  ground 
that  it  was  contrary  to  the  Constitution  of  the  United  States  and 
of  the  Conmionwealth  of  Massachusetts. 

The  case  was  elaborately  presented  to  the  court  and  an  ex- 
haustive decision  rendered  by  Chief  Justice  Holmes  on  January 
3,1900  (175  Mass.,  71). 

The  court  sustained  the  law  in  every  particular.  That  decis- 
ion is  a  final  determination  of  the  matter  in  Massachusetts,  the 
same  as  the  case  of  People  vs.  Simon  is  in  Illinois. 

In  response  to  the  objection  that  the  law  permitted  the  taking 
of  land  without  proper  notice  to  absent,  non-resident  and  unknown 
persons,  and  that  innocent  owners  might  lose  their  property  rights 
without  due  process  of  law,  the  court  say:  "We  cannot  bring 
ourselves  to  doubt  that  the  Constitution  of  the  United  States,  and 
of  Massachusetts  at  least,  permit  it  (the  taking  of  property  with- 
out any  actual  notice  to  the  owner),  as  fully  as  did  the  conmion 
law.  Prescription  or  a  statute  of  limitations  may  give  a  title  good 
agjjiinst  the  world  and  destroy  all  manner  of  outstanding  claims 
without  any  notice  or  judicial  proceeding  at  all.  Time  and  the 
chance  which  it  gives  the  owner  to  find  out  that  he  is  in  danger 
of  losing  his  rights  are  due  process  of  law  in  that  case.  The  same 
result  used  to  follow  upon  proceedings  which  may  be  regarded  as 
standing  half  way  between  the  statutes  of  limitations  and  true 
judgments  in  rem,  and  which  took  much  less  trouble  about  giving 
notice  than  the  statute  before  us.  A  proceeding  in  rem  in  the 
proper  sense  of  the  word  might  give  a  clear  title  without  other 
notice  than  a  seizure  of  the  res,  and  an  exhibition  of  the  warrant 
to  those  in  charge." 

Further  on  the  court  holds  that  the  prohibition  in  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States  against 
a  State  depriving  a  person  of  his  property  without  due  process -of 
law,  and  that  the  Massachusetts  bill  of  rights  on  the  same  subject 
must  be  taken  largely  with  regard  to  substance  rather  than  to  form, 
or  they  are  likely  to  do  more  harm  than  good.  And  that  a  proceed- 
ing in  rem  dealing  with  a  tangible  res  may  be  instituted  and  car- 


Digitized  by  VjOOQ IC 


ried  to  judgment  without  personal  service  upon  claimants  within 
the  State  or  by  notice  by  name  to  those  outside  of  it,  and  not  en- 
counter any  provision  of  either  Constitution.  Jurisdicftion  is 
secured  by  the  power  of  the  court  over  the  res. 

After  citing  a  number  of  instances  in  which  conclusive  judg- 
ments are  rendered  without  other  than  constructive  notice,  Justice 
Holmes  says :  "I  see  no  reason  why  what  we  have  said  as  to  pro- 
ceedings in  rem  in  general  should  not  apply  to  such  proceedings 
concerning  land.  In  Amdt  vs.  Griggs,  134  U.  S.,  316,  327,  it  is 
said  to  be  established  that :  *A  State  has  power  by  statute  to  pro- 
vide for  the  adjudication  of  titles  to  real  estate  within  its  limits 
as  against  non-residents  who  are  brought  into  court  only  by  publi- 
cation.' In  Hamilton  vs.  Brown,  161  U.  S.,  256,  274,  it  was  de- 
clared to  be  within  the  power  of  the  State  ^to  provide  for  determin- 
ing and  quieting  the  title  to  real  estate  within  the  limits  of  the 
State  and  within  the  jurisdiction  of  the  court  after  actual  notice 
to  all  known  claimants  and  notice  by  publication  to  all  other  per- 
sons.' I  doubt  whether  the  (United  States  Supreme)  court  will 
not  take  the' further  step,  when  necessary,  and  declare  the  power 
of  the  State  to  do  the  same  thing  after  notice  by  publication  alone." 

The  court  indulges  in  a  lengthy  discussion  of  nearly  every 
objection  that  could  be  raised  against  a  similar  law  in  this  State. 

This  case  was  taken  to  the  Supreme  Court  of  the  United 
States  on  a  writ  of  error,  and  five  of  the  judges  holding  that  the 
writ  had  been  improvidently  granted,  the  case  was  dismissed  with- 
out a  decision  upon  its  merits.  There  was  a  dissenting  opinion  by 
Chief  Justice  Fuller,  holding  that  the  court  should  have  taken 
jurisdiction  and  decided  the  case  on  its  merits.  But  the  general 
opinion  of  the  Massachusetts  bar  seems  to  be  that  in  effect  the  dis- 
missal of  the  Tyler  suit  was  a  practical  affirmance  of  the  consti- 
tutionality of  the  Massachusetts  act.  And  the  matter  is  by  the 
newspapers  and  general  public  of  the  Commonwealth  considered 
as  settled.  The  leading  case  relied  upon  by  all  of  the  State  courts 
in  support  of  the  validity  of  the  various  Torrens  Acts  is  the  above 
cited  decision  of  the  Supreme  Court  of  the  United  States  in  Amdt 
vs.  Griggs.    The  court,  after  considering  some  objections,  proceeds 
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as  follows:  "While  these  propositions  are  doubtless  correct  as 
Statements  of  general  rules  respecting  bills  to  quiet  titles  and  pro- 
ceedings in  courts  of  equity,  they  are  not  applicable  or  controlling 
here.  The  question  is  not  what  a  coiirt  of  equity,  by  virtue  of  its 
general  powers  and  in  the  absence  of  statute  might  do,  but  it  is 
what  jurisdiction  has  a  State  over  title  to  real  estate  within  its 
limits,  and  what  jurisdiction  may  it  give  by  statute  to  its  own 
courts  to  determine  the  validity  and  extent  of  the  claims  of  non- 
residents to  such  real  estate  ?  If  a  State  has  no  power  to  bring  a 
non-resident  into  its  courts  for  any  purpose  by  publication,  it  is 
impotent  to  perfect  the  titles  of  real  estate  within  its  borders  held 
by  its  own  citizens;  and  a  cloud  cast  upon  such  title  by  a  claim 
of  a  non-resident  will  remain  for  all  time  a  cloud  imless  such  non- 
resident shall  voluntarily  come  into  its  courts  for  the  purpose  of 
having  it  adjudicated.  But  no  such  imperfections  attend  the  sov- 
ereignty of  the  State.  It  has  control  over  property  within  its 
limits,  and  the  condition  of  ownership  of  real  estate  therein, 
whether  the  owner  be  stranger  or  citizen,  is  subject  to  its  rules 
concerning  the  holding,  the  transfer,  liability  to  obligations,  pri- 
vate or  public,  and  the  modes  of  establishing  titles  thereto.  It 
cannot  bring  the  person  of  a  non-resident  within  its  limits — its 
process  goes  not  out  beyond  its  borders — but  it  may  determine  the 
extent  of  his  title  to  real  estate  within  its  limits ;  and  for  the  pur- 
pose of  such  determination  may  provide  any  reasonable  methods  of 
imparting  notice.  The  well  being  of  every  community  requires 
that  the  title  of  real  estate  therein  shall  be  secure,  and  that  there 
be  convenient  and  certain  methods  of  determining  any  unsettled 
questions  respecting  it.  The  duty  of  accomplishing  this  is  local  in 
its  nature;  it  is  not  a  matter  of  national  concern  or  vested  in  the 
general  government ;  it  remains  within  the  State,  and  as  this  duty 
is  one  of  the  State,  the  manner  of  discharging  it  must  be  deter- 
mined by  the  State,  and  no  proceeding  which  it  provides  can  be 
declared  invalid  unless  in  conflict  with  some  special  inhibitions  of 
the  Constitution  or  against  natural  justice."  (Amdt  vs.  G-riggs, 
134  U.  S.,  316). 
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The  case  of  Roller  vs.  Holly  (176  U.  S.,  398),  has  an  impor- 
tant bearing  in  this  connection.  In  that  case  the  court  in  the  first 
place  hold,  on  the  authority  of  Arndt  vs.  Griggs  (supra),  that  a 
State  may  provide  by  statute  that  the  title  to  real  estate  within  its 
limits  may  be  settled  and  determined  by  a  suit  in  which  a  non- 
resident defendant  is  brought  into  court  by  publication;  that  the 
State  "has  control  over  property  within  its  limits ;  and  the  condi- 
tion of  ownership  of  real  estate  therein,  whether  the  owner  be 
stranger  or  citizen,  is  subject  to  its  rules  concerning  the  holding, 
the  transfer,  liability  to  obligations,  private  or  public,  and  the 
modes  of  establishing  titles  thereto." 

In  the  second  place,  they  hold  that  a  proceeding  to  foreclose 
a  lien  upon  real  estate  is  a  proceeding  in  rem,  and  that  the  Texas 
statute  providing  for  service  by  publication  upon  non-resident  de- 
fendants is  restricted  to  actions  in  rem;  but  that  a  non-resident 
defendant  in  a  proceeding  in  rem  may  be  brought  in  by  personal 
service  outside  of  the  State,  as  well  as  by  publication. 

The  Massachusetts  Land  Registration  Act  differs  quite  ma- 
terially in  some  of  its  provisions  from  the  Illinois  act.  A  special 
court  of  two  judges,  with  a  recorder,  who  is  the  clerk  of  the  court, 
is  provided,  while  the  registers  of  deecfs  of  the  several  counties 
are  assistant  recorders.  The  judge  of  this  special  court,  called  the 
Court  of  Land  Registration,  is  the  Hon.  Leonard  A.  Jones,  above 
referred  to.  The  associate  judge  is  the  Hon.  Chares  T.  Davis,  and 
the  recorder  is  Clarence  C.  Smith.  In  a  recent  letter  to  the  writer, 
explaining  quite  fully  the  workings  of  the  system  in  Massachu- 
setts, after  discussing  many  other  questions  concerning  the  opera- 
tion of  the  law.  Judge  Jones  says:  "Many  petitions  cover  only 
small  lots,  having  been  brought  to  cure  defects  in  titles.  Our  court 
now  gets  most  of  the  cases  of  this  kind,  because  almost  any  infor- 
mality in  the  record  can  be  cured  by  giving  notice  to  the  par- 
ties who  have  a  possible  interest.  In  fact,  our  court  would  have 
good  reason  for  its  existence  if  it  were  used  merely  to  cure  defects 
in  titles.  This  is,  however,  properly  only  an  incidental  use  of  it. 
Our  act  works  smoothly  and  without  friction.  Attorneys  and 
others  who  come  before  the  court  or  transact  business  with  the 
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recorder  are  surprised  that  there  is  so  little  for  them  to  do  in 
cases  where  there  is  no  contested  matter.  The  act  seems  very  com- 
plicated to  one  who  reads  it  without  having  seen  the  working  of  it. 
It  has  proven  satisfactory  to  every  one  who  has  made  use  of  it, 
either  as  petitioner  or  counsel. 

"I  think  our  Massachusetts  act  is  in  its  general  provisions  far 
hotter  for  this  State  than  any  form  of  the  Torrens  law  that  I  have 
seen.  It  differs  from  the  acts  adopted  in  Illinois,  California,  Min- 
nesota and  Oregon  in  providing  for  a  separate  court,  instead  of 
having  the  petition  presented  to  a  superior  or  county  court  in  the 
different  counties ;  and  the  reasons  are : 

"First — That  the  judges  of  the  special  court  are  selected  be- 
cause of  their  supposed  knowledge  of  real  property  law ;  and, 

"Second — That  they  soon  have  a  familiarity  with  the  ques- 
tions that  arise  in  title. 

"Moreover,  although  the  examiners  appointed  are  lawyers  of 
skill  and  experience  in  the  examination  of  titles,  one  of  the  judges 
examines  the  abstract  throughout  to  see  if  there  is  anything  lacking 
to  make  a  title  of  record,  and  in  a  few  instances  serious  errors  have 
been  found.  Then,  again,  some  familiarity  with  the  abstract  is 
of  much  use  if  there  is  octSasion  for  a  hearing.  The  questions  that 
come  up  for  hearing  very  frequently  relate  to  rights  of  adjoining 
o^vners — questions  of  boundary,  rights  of  way  or  other  easements. 
There  have  been  in  some  cases  such  defects  of  title  and  such  ab- 
sence of  record  title  that  we  have  had  to  rest  upon  adverse  posses- 
sion, and,  of  course,  much  evidence  is  required  in  such  cases. 

"In  some  large  States  with  a  scattered  population  it  has 
seemed  to  the  framers  of  their  acts  for  land  registration,  impracti- 
cable to  have  a  separate  court ;  partly  because  of  the  expense,  and 
partly  because  of  the  inconvenience  to  persons  having  business  be- 
fore the  court  to  go  out  of  the  county.  The  Massachusetts  act  pro- 
vides that  the  court  shall  hold  its  sittings  in  Boston,  but  may 
adjourn  to  such  other  places  as  the  public  convenience  may  require. 
The  general  office  and  sittings  of  the  court  in  Boston  accommodate 
the  entire  eastern  part  of  the  State ;  and  as  the  registers  of  deeds 
are  made  assistant  recorders,  petitions  and  other  papers  may  be 
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filed  with  them  in  the  several  counties  to  be  transmitted  to  the  Bos- 
ton office ;  and  in  the  published  notices  of  application  for  the  regis- 
tration of  land  remote  from  Boston,  it  is  stated  that  the  plan  filed 
by  petitioner  may  be  seen  in  the  registry  of  deeds  for  the  county  in 
which  the  lands  are  situate.  In  such  cases  if  there  are  hearings 
and  there  are  several  witnesses  to  be  called,  one  of  the  judges  goes 
to  that  county. 

'^Another  advantage  of  a  special  court  and  a  recorder  for  the 
whole  State  is  that  this  recorder  supervises  the  work  of  the  assist- 
ant recorders  in  all  the  counties,  so  that  the  administration  of  the 
system  is  uniform  throughout  the  State. 

"In  framing  an  act  you  should  avoid  any  long  period  of  limi- 
tation within  which  the  decree  of  registration  may  be  attacked.  In 
our  act  there  is  a  right  of  appeal  for  thirty  days ;  and  a  right  of  re- 
view in  case  of  fraud  in  obtaining  registration  for  one  year,  pro- 
vided the  land  has  not  passed  into  the  hands  of  an  innocent  pur- 
chaser. In  the  Illinois  act  there  is  a  period  of  limitation  for  two 
years ;  and  the  Oregon  act,  which  is  copied  from  that,  has  the  same 
provision.  The  Minnesota  act  limits  tLe  time  to  sixty  days.  A 
long  period  of  limitation  defeats  one  purpose  of  the  act,  which  is  to 
give  an  indefeasible  title  to  all  persons  purchasing  the  land  in  good 
faith.  The  acts  giving  two  years  of  imcertainty  will  be  amended 
as  soon  as  possible. 

"You  ask  whether  this  system  is  advisable  for  a  young  and 
rapidly  growing  State.  I  deem  it  particularly  advisable  for  such  a 
State.  It  is  much  easier  NOW  than  it  will  be  at  any  time  in  the 
future,  to  change  the  system.  The  cost  of  examinations  of  title  is 
small  now  that  the  transactions  are  few  since  the  title  came  from 
the  United  States.  The  defects  in  titles  are  few  compared  with 
those  that  are  found  in  the  older  States. 

"I  deem  it  essential  that  there  should  be  an  assurance  fund  to 
compensate  persons  who  may  be  deprived  of  any  rights  through  er- 
rors of  examiners  or  recorders.  Thus  far  in  this  State  no  claim 
has  been  made  against  this  fund,  and  in  Australia  the  experience  is 
that  a  claim  upon  the  fund  is  of  very  rare  occurrence.  I  think  that 
in  a  few  years  the  old  system  of  recording  deeds  will  be  superceded 
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throughout  the  United  States  by  the  system  of  title  registration. 
This  will  result  in  a  vast  saving  of  expense  to  the  people,  and  a 
great  saving  of  public  expense  in  maintaining  the  registers. 

"Some  members  of  the  legal  profession  oppose  the  system,  be- 
cause they  fear  it  will  interfere  with  their  professional  business. 

"On  the  contrary,  for  many  years  to  come  the  change  of  the 
system  will  increase  their  professional  business.  Of  course,  title 
insurance  companies  will  soon  find  their  occupation  gone,  for  there 
will  be  no  use  of  them. 

"Registration  is  now  wholly  a  voluntary  matter  in  this  State ; 
but  it  is  the  policy  of  the  State  to  gradually  extend  the  system  by 
compulsory  provisions,  so  that  registration  of  deeds  shall  be  done 
away  with.  It  is  quite  probable  that  our  act  will  soon  be  amended 
by  requiring  the  registration  of  the  land  of  all  deceased  persons 
before  it  can  be  dealt  with  either  by  executors,  administrators  or 
heirs.  I  would  recommend  that  such  a  provision  be  inserted  in  any 
act  you  may  report  to  your  legislature." 

Judge  Jones,  the  author  of  the  above  letter,  is,  as  you  all  know, 
not  only  one  of  the  greatest  living  authors  and  real  estate  lawyers 
in  this  country,  but  is  unquestionably  the  highest  authority  on  the 
Torrens  system  in  America  to-day.  His  letter  is  so  interesting  and 
instructive  that  the  writer  feels  warranted  in  making  use  of  the 
above  extensive  quotation. 

Both  Judge  Jones  and  the  recorder  of  his  court  have  very 
courteously  furnished  copies  of  all  the  blanks  used  in  the  court  and 
much  other  valuable  data  on  this  subject. 

In  his  recent  article  in  the  American  Law  Review  above  re- 
ferred to,  are  many  other  valuable  suggestions,  some  of  which  will 
be  given  in  abbreviated  form.  He  says :  "Since  the  decisions  upon 
the  constitutionality  of  the  Land  Registration  Law  of  Massachu- 
setts the  applications  for  registration  have  constantly  increased, 
and  of  late  there  has  been  a  notable  increase  of  applications  for  the 
registration  of  properties  of  large  valuation.  Evidence  to  perfect 
titles  in  cases  not  contested  may  be  heard  on  the  day  following  the 
return  day,  and  hearings  in  contested  cases,  which  for  the  most  part 
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relate  to  boundaries  or  easements,  can  be  had  at  the  convenience  of 
counsel  and  without  delay." 

There  is  no  feature  of  local  option  or  referendum  in  the  Mas- 
sachusetts act.  It  applies  to  the  whole  State  and  gives  the  one  spe- 
cial Court  of  Land  Registration,  created  for  that  purpose,  exclusive 
and  original  jurisdiction  of  the  registration  of  all  titles  throughout 
the  Commonwealth.  That  feature  is  not  contained  in  any  of  the 
other  Torrens  acts  thus  far  adopted  in  any  of  the  other  States. 

MINNESOTA. 

A  Land  Title  Registration  Law  was  enacted  in  Minnesota  and 
went  into  effect  on  September  1,  1901.  The  act  is  a  modified  and 
somewhat  condensed  form  of  the  Illinois  statute,  and  is  embraced 
in  ninety-nine  sections.  It  applies  only  to  counties  having  75,000 
inhabitants.  "The  application  for  registration  are  made  to,  and 
the  decrees  are  entered  by,  the  District  Court.  The  period  of  lim- 
itation, or  time  within  which  proceedings  may  be  commenced  to 
open  or  set  aside  a  decree  of  registration,  is  sixty  days  instead  of 
two  years,  as  in  the  Illinois  act.  Any  person  having  an  interest 
in  or  lien  upon  the  land,  who  has  not  been  actually  served  with  pro- 
cess or  notified  of  the  filing  of  the  application  or  the  pendency 
thereof,  may,  at  any  time  within  sixty  days  after  the  entry  of  such 
decree,  and  not  afterwards,  appear  and  file  his  sworn  answer  to 
such  application,  provided  such  person  had  no  notice  or  informa- 
tion of  the  filing  of  such  application  or  the  pendency  of  the  proceed- 
ing and  provided  also  that  no  innocent  purchaser  for  value  has  ac- 
quired an  interest  in  the  property.  If  there  is  any  such  purchaser 
the  decree  of  registration  cannot  be  opened,  but  remains  in  full 
force  and  effect  forever.  An  appeal  may  be  taken  to  the  Supreme 
Court  within  the  same  time  as  is  provided  for  appeals  from  the  Dis- 
trict Court  to  the  Supreme  Court  in  civil  actions.  An  insurance 
fund  is  provided  for. 

The  constitutionality  of  this  statuto  was  tested  by  a  quo  war- 
ranto  writ  brought  in  December  last  and  in  a  decision  rendered  on 
the  14th  day  of  February  this  year  the  writ  was  quashed. 
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The  only  question  raised  in  the  case  was  the  constitutionality 
of  the  act."  (State  ex  rel.  Attorney  General  vs.  Westfall,  89  X. 
W.  Rep.,  175.) 

In  that  decision  the  court  says :  "The  basic  principle  of  this 
system  is  the  registration  of  the  titles  of  land,  instead  of  register- 
ing, as  the  old  system  requires,  the  evidence  of  such  title.  In  the 
one  case  only  the  ultimate  facts  or  conclusion  that  a  certain  nam.ed 
party  has  title  to  a  particular  tract  of  land  is  registered,  and  a  cer- 
tificate thereof  delivered  to  him.  In  the  other,  the  entire  evidence, 
from  which  proposed  purchasers  must,  at  their  peril,  draw  such 
conclusion,  is  registered.  Xecessarily  the  initial  registration  of 
the  title,  that  is,  the  conclusive  establishment  of  a  starting  point, 
binding  upon  all  the  world,  must  rest  upon  judicial  proceedings." 
In  regard  to  the  question  of  due  process  of  law  under  the  State  and 
Federal  Constitutions  the  court  says :  "It  is  also  contended  by  the 
relator  that  under  the  provisions  of  the  act  a  person  may  be  in 
actual  possession  of  land,  the  title  to  which  is  to  be  registered  and 
service  made  upon  him  by  publication,  which  may  result  in  his  be- 
ing registered  out  of  his  title  thereto  without  ever  having  any  actual 
knowledge  of  the  judicial  proceeding  instituted  to  secure  a  decree 
clearing  and  quieting  a  title  as  a  basis  for  the  initial  registration. 
If  this  be  the  correct  construction  of  the  provisions  of  the  act,  relat- 
ing to  the  service  they  do  not  constitute  due  process  of  law.  But 
the  act  is  not  reasonably  susceptible  of  such  a  construction.  The 
application  for  registration  must  be  presented  to  the  District  Court 
of  the  county  in  which  the  land  is  situate ;  hence  such  occupant  is 
not  a  non-resident  party  nor  an  unkno^vn  one.  Having  possession 
of  the  land  he  has  an  apparent  interest  therein  and,  if  he  is  not  the 
applicant,  must  be  made  a  party  defendant,  and  the  summons 
served  upon  him  as  in  civil  actions.  It  is  only  on  non-residents 
and  unknown  persons  or  parties  that  service  by  publication  may  be 
made. 

Xor  is  this  all.  One  of  the  matters  which  the  examiner  is 
particularly  charged  with  the  duty  of  investigating  and  reporting 
upon  is  the  occupation  of  the  land,  to  the  end  that  the  court  may 
be  advised  as  to  all  adverse  claimants  in  possession  that  they  m^y 
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be  made  parties  to  the  proceedings  and  served  with  the  summons. 
It  is  not  reasonably  possible  if  the  mandates  of  the  act  are  observed, 
that  in  any  case  the  occupant  of  the  land  would  not  be  made  a  . 
party  to  the  proceeding  and  duly  served  with  the  summons.  Ac- 
tions and  proceedings  to  conclusively  establish  rights  and  titles 
against  all  claimants  and  parties  known  and  unknown  are  not  nov- 
elties in  our  jurisprudence,  for  decrees  probating  wills,  distrib- 
uting estates  of  deceased  persons,  quieting  title  to  real  estate 
against  imknown  heirs  and  unknown  parties,  have  been  repeatedly 
held  to  be  conclusive  on  the  whole  world.  It  is  now  the  settled  doc- 
trine of  this  court  that  the  District  Courts  of  the  State  may  be 
clothed  with  full  power  to  inquire  into  and  conclusively  adjudicate 
the  state  of  the  title  of  all  land  within  their  respective  jurisdictions, 
after  actual  notice  to  all  of  the  known  claimants  within  the  juris- 
diction of  the  court,  and  constructive  notice  by  publication  of  the 
summons  to  all  other  persons  or  parties  whether  known  or  un- 
kno^^^l,  having  or  appearing  to  have  some  interest  in  or  claim 
thereto.  The  proceeding  provided  for  by  the  act  in  question  is 
such  a  one.  It  is  substantially  one  in  rem,  the  subject  matter  of 
which  is  the  state  of  the  title  of  land  within  the  jurisdiction  of  the 
court,  and  the  provisions  of  the  act  for  the  service  of  the  summons 
and  giving  notice  of  the  pendency  of  the  proceedings  are  full  and 
complete  and  satisfy  both  the  State  and  Federal  Constitutions. 
To  hold  otherwise  would  be  to  hold  that  the  courts  of  this  State 
cannot  in  any  manner  acquire  jurisdiction  to  clear  and  quiet  the 
title  to  real  estate  by  a  decree  binding  all  interests  and  all  persons 
or  parties  known  or  imknown,  for  the  provisions  of  this  act  are  as 
full  and  complete  as  to  giving  notice  to  all  interested  parties  as  it  is 
reasonably  possible  to  make  therein.  That  the  courts  of  this 
State  have  jurisdiction  to  so  clear  and  quiet  title  by  their  decrees 
is  no  longer  an  open  question  in  this  State. 

"It  is  further  claimed  by  the  relator  that  the  provision  of  the 
act  which  limits  the  exercise  of  the  right  to  a  party  not  actually 
served  with  process  or  notified  of  the  proceeding  to  apply  to  the 
court  to  open  the  decree  and  permit  him  to  answer  to  sixty  days 
after  the  entry  of  the  decree,  and  that  no  proceeding  shall  be  had 
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fer  the  recovery  of  the  land  after  that  time  is  unconstitutional.  It 
is  urged  in  this  connection  that  the  legislature  cannot  require  a  per- 
son in  the  unchallenged  possession  of  land  to  commence  an  action 
or  to  institute  any  proceeding  within  a  limited  time  to  vindicate 
his  claim  or  be  barred  of  all  rights  in  the  premises.  This  is  true. 
But  it  is  equally  true  that  when  a  party  so  in  possession  is  by  a 
summons  served  as  in  civil  actions  and  thereby  notified  that  the 
land  he  occupies  is  claimed  by  another,  and  that  he  is  required  to 
appear  in  court  and  defend  against  the  claim,  he  must  do  so,  or  be 
conclusively  barred  by  the  judgment  entered  in  the  proceeding. 
Now,  as  already  suggested,  all  persons  in  possession  of  the  land 
must  be  made  parties  to  the  proceeding  to  secure  the  registration  of 
the  title  thereto,  and  the  summons  must  be  served  upon  them.  If 
the  act  is  complied  with,  it  is  extremely  improbable  that  an  adverse 
claimant  in  actual  possession  of  the  land  would  fail  of  receiving 
notice  of  the  pendency  of  the  proceeding  to  register  the  title.  How- 
ever this  may  be,  it  is  reasonably  clear,  and  we  so  hold,  that  the 
particular  provision  of  the  act,  which  in  effect,  forbids  the  com- 
mencement of  the  defense,  in  opposition  to  the  decree,  of  any  action 
or  proceeding  to  recover  the  land  brought  more  than  sixty  days 
after  the  entry  of  the  decree  does  not  apply  to  an  adverse  claimant 
in  the  actual  possession  of  the  land,  upon  whom  the  summons  was 
not  s(»rvcd,  for,  being  in  possession,  he  cannot  bring  such  an  action, 
and  his  right  to  defend  his  possession  and  title  in  such  a  case  cannot 
be  made  to  depend  upon  his  non-action.  So  construed,  the  provis- 
ion of  the  act  both  as  to  the  opening  of  the  decree  and  as  to  the 
commencement  of  any  action  or  proceeding  to  recover  the  land  in 
opposition  to  the  decree  is  valid  as  a  statute  of  limitations.  The 
time  limit  seems  to  us  to  be  a  sliort  one,  but,  in  view  of  the  com- 
plete and  far-reaching  provisions  of  the  act  for  notice  to  all  parties, 
and  the  fact  that  the  right  of  appeal  as  in  civil  action,  is  given,  we 
cannot  hold  that  the  legislature  arbitrarily  exercised  its  discretion 
in  fixing  the  limit. 

"Our  conclusion,  then,  is,  that  the  act  is  not  unconstitutional 
in  that  it  deprives  parties  of  their  interest  in  land  without  due  pro- 
cess of  law.     Similar  statutes  providing  for  the  Torrens  system  of 


Digitized  by  VjOOQ IC 


registration  have  been  sustained  against  a  like  objection  by  the 
courts  of  other  States  in  carefully  considered  opinions.  A  con- 
trary ruling  was  made  in  the  case  of  State  vs.  Guilbert,  but  the 
provisions  of  the  statute  passed  upon  in  that  case  as  to  notice  to  all 
persons  having  any  possible  interest  in  the  lands  were  not  as  full 
as  they  are  in  our  statute." 

The  writer  desires  to  acknowledge  his  obligations  to  State  Sen- 
ator Fred  B.  Snyder,  of  the  Minneapolis  bar,  the  author  of  the 
Minnesota  Land  Title  Law,  for  much  valuable  data  and  informa- 
tion of  which  the  writer  has  availed  himself  in  this  address  without 
each  time  specially  crediting  the  ideas  or  facts  appropriated. 

There  is  no  referendum  feature  in  this  act  like  there  is  in  Illi- 
nois. Its  provisions  are  made  applicable  to  all  counties  having  a 
population  of  75,000.  And  as  there  are  only  three  counties  in  the 
State  having  that  population,  the  law  only  applies  to  those  counties 
— Hennepin,  St.  Louis  and  Kamsey.  But  neither  this  law  nor  any 
other  Torrens  act  in  the  United  States  compels  any  one  to  avail 
himself  of  its  provisions.  The  bringing  of  the  land  under  its  pro- 
visions and  operation  is  entirely  optional  with  the  owner. 

That  provision  classifying  the  State  on  the  basis  of  population 
is  similar  to  a  large  per  cent,  of  the  legislation  in  Colorado. 

And  as  our  Supreme  Court  as  w^ell  as  the  courts  of  most  of 
the  other  States  have  sustained  that  character  of  legislation  upon 
the  ground  of  necessity,  that  feature  of  the  Minnesota  law  does  not 
present  any  constitutional  objection  to  its  adoption  in  this  State,  if 
deemed  advisable. 

PROCEDURE  IX  MINNESOTA. 

Speaking  of  this  Minnesota  Torrens  act  and  its  practical  oper- 
ation, Senator  Snyder  says :  "The  purpose  of  the  Torrens  act  is  to 
provide  a  safe,  simple,  expeditious  and  inexpensive  method  of 
transferring  title  to  land  or  any  interest  therein.  The  applicant 
files  his  application  and  an  abstract  of  title  with  the  clerk  of  court, 
the  examiner  appointed  by  the  court  examines  the  title  and  reports 
on  it,  the  clerk  issues  a  summons  which  is  served  personally  and  by 
publication  on  all  parties  shown  to  have  any  interest  in  the  title  and 
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on  all  unknown  persons.  If  there  is  no  appearance,  upon  satisfac- 
tory proof,  the  court  makes  a  decree  confirming  the  title  and  order- 
ing registration.  If  there  is  an  appearance  the  cause  is  set  for 
hearing  and  such  order  is  made  as  the  law  and  facts  justify. 
Upon  filing  the  decree,  the  registrar  registers  the  title  or  interest 
pursuant  to  the  decree  in  a  book  kept  for  that  purpose  and  delivers 
to  the  owner  a  duplicate  of  the  certificate  shown  on  his  book.  The 
owner  may  thereafter  convey  his  title  by  the  execution  of  deed  and 
the  surrender  of  the  certificate  to  the  registrar  for  cancellation.  A 
new  certificate  is  then  issued  to  the  purchaser.  All  lesser  estates 
than  fee  simple  and  all  mortgages,  liens,  attachments,  charges  and 
decrees,  are  registered  by  the  entry  of  a  memorial  of  the  purport 
of  the  instrument  on  the  original  and  duplicate  certificates.  While 
the  cost  of  initial  registration  may,  in  some  cases,  exceed  the  ex- 
pense of  an  ordinary  transfer  of  title,  under  the  present  method, 
under  the  Torrens  system  each  subsequent  transfer  or  mortgage 
will  cost  only  from  three  to  four  dollars.  After  the  initial  trans- 
fer, registered  land  may  be  sold  or  mortgaged  within  an  hour  or 
two  after  making  the  verbal  contract.  The  ownership  of  the  prop- 
erty, and  any  incumbrances  thereon,  are  shown  at  a  glance  by  the 
register  book.  The  purchaser  may  feel  perfectly  secure  as  to  his 
title,  for  no  research  into  the  past  history  of  the  title  is  necessary, 
for,  under  the  Torrens  system  the  title  is  rested  and  quieted  by  law 
at  each  transfer.  The  records  are  shortened,  for  the  deeds  and 
mortgages  of  a  registered  title  are  not  recorded,  but  merely  retained 
by  the  register,  while  the  marketable  value  of  real  property  is  in- 
creased by  the  cheap,  and  ready  method  of  transfer. 

Under  the  system  heretofore  in  use,  titles  passed  by  execution 
and  delivery  of  sufficient  instruments  in  writing,  and  notice  to  sub- 
sequent purchasers  is  effected  by  the  record  of  such  instruments  in 
the  office  of  the  register  of  deeds.  On  a  transfer  of  the  property 
the  vendor  must  show  a  clear,  unbroken  chain  of  properly  drawn, 
executed  and  recorded  instruments  affecting  the  title  from  the  orig- 
inal patent  to  the  date  of  transfer.  He  must  furnish  to  the  vendee 
an  abstract  of  title  showing  all  these  transfers,  and  containing  a 
complete  history   of  the   title.     It   then   remains   to   determine 
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whether  the  title  so  shown  is  good  and  marketable,  and  experts 
must  be  employed  to  determine  this  fact. 

At  each  subsequent  transfer  or  mortgage,  the  same  process  has 
to  be  repeated,  the  abstract  continued,  and  title  re-examined,  in- 
volving additional  delay  and  expense  with  each  step ;  and,  as  time 
goes  on,  the  number  of  transfers  increases,  and  proportionately 
greater  delay  and  expense  is  incurred.  Added  to  this  there  is  the 
insecurity  of  the  present  method.  Errors  may  occur  in  making 
the  abstract,  or  the  examining  attorney  may  be  mistaken  in  his 
opinion. 

Forged  deeds  presented  for  record  can  be  easily  withdrawn 
and  the  records  show  no  evidence  of  the  forgery.  The  increasing 
number  of  instruments  affecting  the  title  recorded  in  the  register's 
office  result  in  the  accumulating  of  books  and  indexes,  abstracts 
are  lengthened,  and  the  risk  of  errors  increases.  The  market  value 
of  property  is  lessened  by  reducing  the  ease  of  convertibility  of 
real  estate  into  money. 

The  above  review  of  the  working  of  the  Torrens  act  and  the 
comparison  with  the  present  system  is  merely  to  show  the  necessity 
of  the  law  and  the  reasons  for  its  enactment.  It  is  not  contended 
that  the  provisions  of  the  Torrens  act  might  not  with  propriety  be 
extended  to  every  county  in  the  State ;  but  it  is  contended  that  there 
are  certain  natural  reasons,  reasons  suggested  by  necessity,  by  cer- 
tain differences  in  the  situation  and  circumstances  in  the  more  pop- 
ulous counties  why  the  provisions  of  the  law  should  be  made  appli- 
cable to  such  counties. " 

Hon  Marshall  B.  Webber,  President  of  the  Minnesota  State 
Bar  Association,  under  date  of  June  25th,  1902,  on  this  subject, 
writes  in  part  as  follows : 

"That  the  principle  of  the  Torrens  system  has  manifold  ad- 
vantages over  the  old  cumbersome,  expensive  and  antiquate  method 
of  preserving  only  the  evidences  of  the  title  to  land,  I  have  not  the 
slightest  doubt,  and  am  heartily  in  favor  of  proper  legislation  along 
this  line.  Our  system  of  transferring  title  to  real  property,  has  not 
kept  pace  with  the  spirit  of  advancement  everywhere  so  noticeable 
in  the  mercantile  world. 


The  public  are  not  informed  of  the  advantages  to  be  found  in 
the  Torrens  system  over  the  old  method,  and  is  always  slow  to 
adopt  new  methods,  preferring  to  suflFer  the  evils  known,  than  to 
fly  to  those  they  know  not  of.  It  is  easy  to  see  how  these  fancied 
evils  and  obstacles  to  a  change  will  be  magnified  and  enlarged 
upon,  by  the  abstractors  of  titles,  Title  Insurance  Companies,  land 
sharks  and  even  lawyers  who  in  the  larger  cities  derive  a  substantial 
revenue  from  the  examination  of  titles.  But  the  change  is  bound 
to  come  sooner  or  later,  so  that  the  owner  of  a  small  lot  may  convey 
his  title  thereto  as  expeditiously  and  with  as  little  expense  as  he 
may  now  transfer  the  title  to  his  cow  or  his  horse. 

I  believe  the  better  class  of  lawyers  generally  are  in  favor  of 
legislative  enactments  embodying  the  controlling  principle  of  the 
so-called  Torrens  system.  Such  legislative  enactments  should  be 
as  brief,  simple  and  pointed  as  the  system  itself.  To  avoid  consti- 
tutional objections,  such  enactments  should  provide  for  proper 
judicial  proceedings  establishing  conclusively  the  initial  or  starting 
point.  To  this  end,  I  am  personally  in  favor  of  a  special  court, 
created  and  vested  with  power  to  adjudicate  land  titles.  This 
court  should  always  be  in  session  like  Courts  of  Probate ;  so  that  no 
delay  could  embarrass  the  o^vner  in  making  transfer,  such  as  must 
necessarily  occur,  if  resort  is  had  to  courts  only  periodically  in  ses- 
sion, and  often  with  crowded  dockets. 

OHIO. 

The  system  was  adopted  in  Ohio  in  a  long  and  not  at  all  care- 
fully prepared  statute  of  1G8  sections,  passed  in  April,  1896,  to  go 
into  effect  September  1st  of  that  year.  A  suit  was  at  once  brought 
to  test  the  constitutionality  of  the  law.  The  Supreme  Court  in 
June,  1897,  declared  the  act  unconstitutional  for  the  reasons: 

First — That  it  cut  off  vested  interests  in  property  without  due 
process  of  law,  in  violation  of  the  bill  of  rights ; 

Second — Because  the  provisions  for  an  assurance  fund  author- 
ized the  taking  of  private  property  for  private  purposes  without 
the  owners  consent,  and, 
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Third — Because  the  act  attempted  to  confer  judicial  power  on 
the  recorder.     (State  vs.  Guilbert,  56  O.  St.,  575,  629.) 

The  judge  who  wrote  the  opinion  in  this  case  seems  to  have 
gone  to  an  unreasonable  and  entirely  unwarranted  extreme. 

While  the  act  was  crude  and  incomplete  and  was  undoubtedly 
unconstitutional,  especially  in  its  provisions  as  to  notice  to  adverse 
claimants ;  yet  the  tone  of  the  decision  reads  more  like  a  bitterly 
partisan  lawyer's  brief  than  a  dispassionate  and  learned  discussion 
of  profoimd  principles  of  constitutional  law.  The  decision  is  crit- 
icised by  nearly  every  court  that  has  had  occasion  to  mention  it 
Hon.  S.  S.  Wheeler,  of  Lima,  Ohio,  President  of  the  Ohio  State 
Bar  Association,  in  a  recent  letter  to  the  writer  says : 

"'The  Bar  Association  were  of  the  opinion  that  this  system  of 
recording  titles  would  be  of  great  benefit  to  the  people  of  Ohio. 
Since  the  law  was  passed  and  declared  unconstitutional  by  the  Su- 
preme Court,  the  subject  has  not  been  before  our  Bar  Association. 

"The  ehainiian  of  the  commission  on  this  subject,  who  spent  a 
great  deal  of  time  in  investigation  of  the  matter,  died  shortly  after 
the  decision  of  the  court.  As  the  matter  has  not  been  before  our 
Association  since  1896,  I  am  not  now  able  to  state  the  sentiment 
of  the  bar  of  Ohio  on  the  subject. 

**I  am  very  glad  to  be  able  to  give  you  this  information,  and 
hope  it  may  be  of  value  to  your  Association.  I  remember  with 
great  pleasure  the  courtesy  extended  by  your  Association  last  Au- 
gust, to  the  members  of  the  American  Bar  Association." 

Xo  attempt  was  made  to  amend  the  act  in  Ohio,  but  in  189S 
it  was  repealed  by  the  legislature  and  the  system  abandoned  with- 
out a  trial.  This  is  the  only  known  case  in  tvhich  the  system  has 
ever  heen  abandoned  after  having  once  been  adopted. 

That  the  Ohio  act  must  have  been  loosely  drawn  may  be  in- 
ferred from  the  comments  made  upon  it  in  the  very  excellent  brief 
of  Hon.  Ilosea  M.  Knowlton,  Attorney  General  of  Massachusetts 
above  referred  to,  wherein  he  says:  "The  Ohio  act  contained 
scarcely  any  of  the  provisions  meant  to  protect  the  rights  of  persons 
interested  in  the  property,  such  as  are  found  in  the  Massachusetts 
act.     There  was  an  entire  absence  of  any  provision  whatsoever  for 
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notice  in  any  form  other  than  by  publication  to  those  claiming  in- 
terests in  the  land,  even  if  known  to  the  applicant/' 

The  difficulty  with  the  first  Illinois  Torrens  act  and  the  Ohio 
act  was  that  the  authors  of  those  bills  failed  to  grasp  the  very  im- 
portant fact  that  the  principal  countries  in  which  the  act  was  in 
operation  did  not  have  written  Constitutions.  Or  if  they  did  have 
written  Constitutions  their  organic  laws  did  not  contain  the  con- 
stitutional restraints  that  are  embodied  in  our  Federal  and  State 
Constitutions.  Judge  Jones,  both  in  his  article  above  referred  to 
and  in  his  correspondence  with  the  writer,  points  out  this  feature 
of  those  acts  very  clearly  in  the  following  language : 

'^The  registration  of  land  titles  is  a  radical  departure  from  the 
old  system  of  registration  of  deeds.  Deeds  recorded  are  evidence 
of  title,  but  not  always,  or  generally,  the  whole  evidence ;  for  facts 
outside  of  the  records  not  infrequently  control  the  title.  In  title 
registration  the  conclusion  that  a  certain  person  has  title  to  a  par- 
ticular parcel  of  land  is  registered.  This  conclusion  in  the  United 
States  must  be  established  by  judicial  decree  founded  upon  due  pro- 
ceedings, for  the  reason  that  the  Constitution  of  the  United  States 
provides  that  no  State  shall  deprive  any  person  of  property  without 
due  process  of  law,  the  State  Constitutions  also  containing  provis- 
ions of  like  effect.  ^Xoccssarily  the  initial  registration  of  the  title/ 
says  the  Supreme  Court  of  Minnesota  in  a  decision  just  rendered, 
^that  is,  the  conclusive  establishment  of  a  starting  point,  binding 
upon  all  the  world,  must  rest  upon  judicial  proceedings.'  Such 
judicial  proceedings  are  the  feature  distinguishing  all  constitu- 
tional acts  in  the  United  States  embodying  the  Torrens  system  of 
title  registration  from  the  Torrens  laws  of  other  countries  in 
which  there  is  no  like  constitutional  restraint.  Judicial  process 
implies  notice  and  an  adjudication  after  due  proceedings.  Xo  judi- 
cial act  can  be  performed  by  any  one  not  a  judicial  officer,  though 
ministerial  acts  can  be  performed  by  others,  and  especially  when 
performed  under  the  direction  of  a  court.  As  not  complying  with 
the  requirements  of  due  process  of  law  the  first  Torrens  laws  en- 
acted in  this  conntry  were  hold  unconstitutional.  Such  was  the 
Torrens  act  passed  in  Illinois  in  1S9.5,  and  that  of  Ohio  passed  in 
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1896.  The  Ulinois  act  was  declared  unconstitutional  by  the  Su- 
preme Court  of  the  State,  because  it  did  not  provide  for  judicial 
proceedings  upon  application  for  initial  registration,  but  clothed 
the  registrar  with  power  to  determine  the  ownership  of  land  and  to 
issue  certificates  therefor. 

'The  Ohio  act,  a  crude  and  ^penitential  scheme,'  was  declared 
unconstitutional  on  the  ground,  chiefly,  that  the  notice  provided 
for  in  initial  proceedings  was  wholly  inadequate.  The  applicant 
was  not  required  to  state  in  his  petition  the  names  of  the  holders  of 
an  estate  or  interest  in  the  land  adverse  to  his,  if  he  did  not  admit 
their  claims.  The  notice  was  not  issued  by  the  court,  nor  was  it 
directed  to  any  one  by  name.  It  was  signed  by  the  applicant  and 
issued  without  any  official  mark  of  authenticity.  Service  might 
be  made  upon  persons  named  in  the  application  resident  in  the 
county  by  the  applicant  himself." 

The  writer's  excuse,  if  any  is  needed,  for  this  rather  extensive 
reference  to  the  defects  of  those  two  invalid  acts  is  the  hope  of 
guarding  against  the  recurrence  of  such  errors  in  this  State. 

CALIFORNIA. 

In  1897  the  Torrens  act  was  passed  by  the  legislature  of  Cali- 
fornia and  became  operative  in  July,  1898.  The  act  was  based 
upon  the  Illinois  law  and  while  it  seems  to  contain  several  admir- 
able features  which  do  not  appear  in  the  other  acts,  yet  there  are 
some  of  its  provisions  that  are  so  cumbersome  and  expensive  that 
the  writer  is  informed  through  correspondence,  that  the  act  is  prac- 
tically inoperative.  For  instance,  "each  application  for  registra- 
tion must  be  accompanied  by  an  abstract  of  title,  verified  by  the 
searchers  making  it.  No  person  or  corporation  is  authorized  to 
make  or  furnish  such  abstract  until  after  entering  into  an  under- 
taking with  one  or  more  sufficient  sureties  to  the  people  of  the  State 
of  California  in  a  sum  not  less  than  ten  thousand  dollars,  which 
may  be  increased  by  order  of  court,  conditioned  to  pay  all  damages 
and  costs  which  the  State  may  sustain  by  reason  of  any  error  or  in- 
sufficiency in  such  abstract. 
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"The  petition  is  to  the  Superior  Court  of  the  comity  in  which 
the  land  is  situated.  Notice  is  by  publication  and  by  mail.  The 
court  appoints  a  referee  to  examine  and  report  in  writing  upon  the 
abstract.  The  decree  is  in  the  nature  of  a  decree  in  rem,  and  con- 
clusive against  the  rights  of  all  persons. 

"No  action  affecting  registered  land  can  be  brought  except 
within  five  years  after  the  first  registration ;  and  such  action  in  no 
way  affects  the  rights  of  a  bona  fide  purchaser  after  registration. 
Claims  accruing  upon  causes  of  action  after  the  expiration  of  such 
term  of  five  years  may  be  preserved  by  noting  prior  to  the  expira- 
tion of  such  term  a  notice  of  such  claim.  No  assurance  fund  is 
provided. 

"This  act  has  not  been  the  subject  of  any  judicial  decision. 
It  is  said  that  this  law  is  practically  inoperative,  partly  on  account 
of  the  expense  to  the  petitioner,  the  applicant  being  required  to 
furnish  an  abstract  of  title,  the  furnishing  of  which  is  in  the  hands 
of  abstract  companies,  and  of  searchers  under  heavy  bonds,  whose 
charges  are  very  high.  Another  difiiculty  with  the  act  is  the  period 
of  limitation  of  five  years,  and  still  another  difficulty  exists  in  the 
provision  for  filing  applications  and  obtaining  decrees  in  the  Supe- 
rior Court  of  the  county  in  which  the  lands  are  located,  for  the  rea- 
son that  great  delay  is  necessarily  experienced,  especially  in  con- 
tested cases,  and  much  expense  incurred  in  the  employment  of 
counsel  in  looking  after  and  conducting  cases  in  that  court." 

Associate  Judge  Davis  of  the  Court  of  Land  Registration  of 
Massachusetts  speaking  of  the  California  act,  says:  "The  trouble 
with  the  California  system  is  that  it  operates  through  the  ordinary 
State  courts.  It  is  our  belief  and  experience  that  this  cannot  suc- 
cessfully be  done  in  any  State  with  a  long  established  registry  sys- 
tem. The  common  law  courts  have  no  proper  machinery  for  hand- 
ling real  estate  matters,  as  conveyancing  is  now  done  in  this  State, 
and  people  who  have  neither  liking  nor  confidence  in  the  Torrens 
system  are,  nevertheless,  for  this  reason  alone,  beginning  to  use 
our  court  as  a  court  for  the  trial  of  real  estate  questions.  Our 
method  of  having  a  complete  abstract  of  title  filed  by  the  examiner 
nowhere  appears  in  thfe  act.     It  is  simply  a  matter  of  practice  with 
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us,  introduced  because  of  prior  experience  in  revising  titles.  It 
has  worked  satisfactorily,  and  we  now  feel  very  strongly  in  regard 
to  its  necessity.  No  matter  how  good  a  conveyancer  an  examiner 
may  be  (and  we  have  found  by  practice  the  absolute  necessity  of 
appointing  as  official  examiners  the  best  conveyancers  obtainable), 
it  is  necessary  to  a  safe  and  proper  adjudication,  or  even  the  issuing 
of  a  formal  decree  by  the  court,  that  the  judge  should  have  the  title 
itself  before  him  and  should  have  made  himself  familiar  with  it. 
In  drafting  a  new  act,  I  should  advise  making  this  obligatory.  To 
work  safely  and  successfully,  slow  progress  is  necessary.  The  pro- 
cess of  registration  under  our  act  is  a  process  of  elimination,  slow 
but  continuous.  I  do  not  think  that  any  system  which  attempted  a 
wholesale  change  of  the  method  of  tenure  and  transfer  of  real  estate 
would  prove  practicable.  - 

^'\Ve  are  satisfied  that  the  Massachusetts  act  has  proved  itself, 
from  actual  operation  (to  quote  a  recent  number  of  the  Harvard 
Law  Review),  'quick,  cheap,  convenient,  substantially  fair,  novel, 
but  not  arbitrary,'  and,  in  a  word,  practical  and  successful." 

OREGON. 

A  Torrens  act  following  closely  the  provisions  of  the  Illinois 
law  was  adopted  by  the  legislature  of  Oregon  in  1901.  The  law, 
however,  differs  from  the  Illinois  act  in  that  it  applies  throughout 
the  State.  The  system  has  not  yet  been  in  operation  a  sufficient 
length  of  time  to  give  it  a  trial  or  cause  the  people  of  that  State  to 
decide  as  to  whether  they  approve  of  it  in  its  present  form  or  not, 
and  its  constitutionality  has  not  yet  been  passed  upon  by  the  courts. 
The  Hon.  Lionel  R.  Webster  of  Portland,  Oregon,  the  Attorney 
General  of  that  State,  in  his  letter  to  the  writer  says:  '^Tersonally, 
I  am  an  earnest  advocate  of  this  system  and  would  be  glad  to  do 
anything  in  my  power  to  further  its  adoption.  But  the  act  of  our 
legislature  has  not  yet  received  a  practical  application  in  this 
State." 

MICHIGAN. 

In  response  to  the  writer's  inquiries  recently  addressed  to  the 
Presidents  of  the  State  Bar  Associations  of  all  the  States,  Hon. 


Mark  Norris  of  Grand  Rapids,  under  date  of  June  12,  writes  in 
part  as  follows :  "I  send  you  under  separate  cover  a  pamphlet  con- 
taining the  proceedings  of  the  meeting  of  the  Bar  Association  of 
this  State  held  a  year  ago  last  May,  in  which  you  will  find  an  ex- 
tended report  from  the  Committee  on  Legislation  and  Law  Kef onn 
favoring  the  adoption  of  the  Torrens  system  in  Michigan.  This 
report  was  prepared  by  the  writer.  The  annual  meeting  of  the 
State  Bar  Association  for  1902  will  not  be  held  until  August.  At 
that  time  the  Committee  on  Legislation  and  Law  Reform  will  make 
further  report  touching  the  matter  and  will  present  a  bill  which 
the  legislature  of  1903  will  be  asked  to  enact.  The  writer  has 
given  considerable  attention  to  this  subject  during  the  past  four  or 
five  years,  and  has  reached  the  same  conclusion  which  has  been 
reached  by  every  other  person  who  has  attentively  studied  the  sub- 
ject, namely,  that  the  Torrens  system  is  a  great  reform  and  would 
be  of  exceeding  great  benefit  to  any  community  which  should  adopt 
it.  These  benefits,  however,  cannot  be  expected  to  be  very  marked 
until  some  time  shall  have  elapsed  and  a  considerable  percentage  of 
the  real  estate  in  a  given  community  brought  under  the  act.  So 
long  as  but  a  single  county  adopts  the  system  pnd  registration  is 
voluntary,  the  actual  practical  experience  of  the  community  with 
the  system  will  be  so  small  that  the  benefits  will  not  be  distinctly 
noticeable.  At  the  same  time,  in  my  judgment,  that  very  slowness 
in  adoption  will  be  one  of  the  safeguards  of  the  system,  as  the  com- 
munity will  have  a  chance  to  get  accustomed  to  it,  and  the  officers 
who  are  to  execute  the  law  will  not  be  so  crowded  but  that  they  can 
do  it  thoroughly." 

The  first  four  of  the  nine  subdivisions  of  the  report  referred 
to  by  Mr.  Xorris  state  the  position  of  the  Bar  Association  of  Mich- 
igan upon  this  subject  so  succinctly  that  they  may  be  advantage- 
ously quoted : 


"The  Torrens  system  substitutes  for  the  present  system  of  reg- 
istering deeds  a  system  of  registering  titles.  Instead  of  an  ever 
lengthening  list  of  deeds  to  be  examined  by  a  lawyer,  whose  opinion 
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as  to  the  validity  of  the  title  conveyed  is  often  the  purchaser's  sole 
guaranty,  is  substituted  a  certificate  as  simple  as  a  certificate  of 
stock,  showing  on  its  face  in  whom  the  title  is  vested,  and  also  all 
the  liens  or  other  interests  existing  in  the  premises  in  question. 
The  correctness  of  this  certificate  is  guaranteed  by  law. 


II. 


*'The  evils  of  the  present  system  are  manifest  particularly  in 
large  cities  and  in  the  older  communities.     These  are: 

'Tirst — Expense.  The  cost  of  the  abstract,  or  its  continuation, 
and  the  opinion  of  counsel  thereon  upon  every  transfer. 

** Second — Delay.  This  may  extend  to  several  months,  the  time 
being  spent  in  procuring  abstracts  and  deeds  to  fill  the  gaps  in  the 
chain  of  title  and  in  negotiating  as  to  claimed  defects. 

^'Third — Insecurity.  Errors  may  and  often  do  exist  in  the  ab- 
stract.    They  may  and  do  also  exist  in  the  opinion  of  counsel. 

"Fourth — The  constantly  lengthening  of  chain  of  deeds  to  be 
examined  constantly  increases  the  expense,  delay  and  insecurity. 

**Fifth — These  defects  operate  as  a  perpetual  tax  upon  the 
holder  of  real  estate,  depreciate  its  value  and  make  it  notoriously  a 
'slow'  asset. 


III. 


"Actual  experience  has  demonstrated  that  the  Torrens  system 
will  correct  all  these  defects. 

"First — The  expense  of  the  initial  registration  does  not  ex- 
ceed the  cost  of  a  single  transfer  under  the  present  system.  In  all 
subsequent  transfers  the  expense  will  be  much  less  than  now.  In 
ordinary  cases  the  total  expense  will  not  exceed  two  dollars. 

"Second — Speed.  In  the  generality  of  cases,  the  transfer  or 
mortgage,  including  the  examination  of  title,  all  may  be  completed 
within  an  hour. 

"Third — The  title  is  rested  and  quieted  at  every  transfer; 
there  is  no  long  chain  of  deeds  to  be  examined ;  the  chance  for  error 
is  eliminated,  and  the  title,  as  transferred,  is  guaranteed  not  only 
by  the  seller's  warranty,  but  by  the  law. 
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"Fourth — The  records  are  shortened.  No  deeds  are  recorded. 
The  original  or  duplicate  deed  is  filed  and  left  with  the  registrar. 

"Fifth — This  safe,  short  and  inexpensive  method  of  transfer 
increases  the  value  of  the  land  and  makes  it  a  ^quick'  asset. 

IV. 

"The  principles  of  the  Torrens  system  are: 

"First — A  public  examination  of  title  in  the  United  States  by 
a  court  of  competent  jurisdiction. 

"Second — A  registration  of  the  title  found  upon  such  exami- 
nation. 

"Third — Issuance  of  a  certificate  of  title. 

"Fourth — Re-registration  of  title  upon  every  subsecpient 
transfer. 

"Fifth — Notice  on  the  certificate  of  any  nuitter  affecting  a 
registered  title.     Claims  not  registered  have  no  validity. 

"Sixth — Indemnity  against  lu^s  out  of  an  assurance  fund." 

After  a  discussion  of  tliis  subject  by  the  Association  a  reso- 
lution was  adopted  by  the  Michigan  liar  Association  indorsing  the 
principles  of  the  Torrens  system  of  land  title  registration,  and  re- 
spectfully requesting  the  legislature  of  this  State  to  take  action 
for  the  adoption  of  the  same. 

XEBKASKA. 

At  the  session  of  the  legislature  in  1J)01,  an  act  was  passed 
authorizing  the  Supreme  Court  to  appoint  a  commission  of  three 
persons  to  be  known  as  the  Nebraska  Land  Transfer  Commission. 

The  commission  is  directed  to  invc^stigate  the  Torrens  system, 
and  if  d(x?med  suitable  to  the  laws  and  Constitution  of  that  State, 
to  draft  a  bill  embodying  the  same  and  to  report  to  the  Supreme 
Court.  Pursuant  to  the  act  the  Supn^me  Court  appointed  Messrs. 
A.  W.  Critz,  of  Chaldron;  W.  L.  Hand,  of  Kearney,  and  F.  B.  Tip- 
ton, of  Seward,  as  such  commission.  The  commission  has  recently 
filed  an  extensive  report  and  from  several  columns  of  excerpts  in 
the  Omaha  Bee  it  appears  that  a  majority  of  the  commission  are 
enthusiastically  in  favor  of  the  adoption  of  the  system,  while  one 
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of  the  members,  Mr.  Critz,  seems  to  feel  that  it  is  umiecessary  and 
inexpedient  to  change  the  present  order  of  things  in  that  State. 

Nevertheless  he  concurs  with  his  colleagues  in  the  form  of  the 
bill  prepared. 

Judge  Hand,  who  writes  the  report,  is  quite  confident  that  the 
system  will  be  adopted  by  the  Nebraska  legislature  at  no  distant 
day. 

IOWA. 

The  House  of  Representatives  of  the  last  legislature  passed  a 
bill  authorizing  the  Governor  to  appoint  a  commission  to  investi- 
gate the  Torrens  system  and  make  a  written  report  of  its  findings  to 
the  Governor,  accompanied  by  a  draft  of  a  bill.  The  measure 
failed  to  pass  the  Senate.  The  subject  is  being  actively  discussed 
in  that  State  and  will  imdoubtedly  come  before  the  next  l^slature. 

PENNSYLVANIA. 

William  Scott,  President  of  the  Pennsylvania  Bar  Associa- 
tion, in  his  address  before  the  Association  in  1901,  referred  to  the 
Torrens  system  of  land  registration,  saying:  "The  statute  above 
mentioned  relative  to  notice  of  adverse  title,  suggests  the  query 
whether  it  is  not  time  for  us  in  Pennsylvania  to  seriously  consider 
the  advisability  of  urging  the  passage  of  an  act  providing  for  the 
registration  of  title  similar  to  that  known  as  the  Torrens  system. 
This  system  has  been  in  operation  in  Australia  for  over  forty  years, 
and,  it  is  claimed,  with  entire  success.  There  are,  of  course,  diffi- 
cidties  to  overcome,  but  I  cannot  think  that  they  are  insuperable  in 
Pennsylvania  if  they  have  been  solved  elsewhere. 

"Our  present  system  involves  inconvenience,  expense  and  de- 
lay, which,  to  say  the  least,  are  discreditable,  and  rightfully  or 
wrongfully  the  bar  is  held  responsible  for  its  continuance  and  is  ap- 
parently expected  to  suggest  a  remedy.  For  my  part,  I  can  see  no 
really  good  reason  why  every  conveyance  or  mortgage  of  real  estate 
should  render  it  necessary  for  some  one  in  behalf  of  the  purchaser 
or  mortgagee  to  take  out  searches  covering  the  history  of  the  prop- 
erty from  the  days  of  Charles  the  Second,  or  the  proprietaries,  or 


even  from  the  Common  wealth,  down  to  the  present  date;  or  why 
the  ownership  of  real  estate  under  a  proper  l^al  system  should  not 
be  as  readily  ascertained,  and  as  readily  transferable,  as  the  own- 
ership of  stocks  or  bonds.  Objections  to  such  an  innovation  may 
be  expected  from  those  whose  attention  has  been  given  to  transac- 
tions in  real  estate  under  our  present  methods,  or  from  title  insur- 
ance companies  for  reasons  of  the  same  character ;  but  it  is  by  no 
means  certain  that  any  of  those  interests  would  suffer. 

"The  change  would  necessarily  be  gradual  and  the  work  inci- 
dent to  the  settlement  and  registration  of  titles  would  be  of  such 
extent  and  duration  as  to  enable  all  to  adapt  themselves  to  the  new 
conditions  without  ultimate  inconvenience  or  loss ;  but  even  if  this 
were  not  so,  opposition  on  the  grounds  referred  to  should  not  be 
permitted  to  interfere  with  an  improvement  if  it  be  found  other- 
wise practicable  and  desirable ;  and  I  think  the  large  majority  of 
lawyers  would  gladly  be  relieved  of  the  labor,  responsibility  and 
uncertainty  incident  to  our  present  antiquated  and  outgrown  sys- 
tem." 

The  following  resolution  was  adopted  by  the  Association : 

"Eesolved,  That  the  Committee  on  Law  Eeform  be  instructed 
to  take  up  the  subject  of  registration  of  land  titles  and  to  ar- 
range for  a  presentation  and  discussion  thereof,  and,  if  found  de- 
sirable, to  report  a  general  act  providing  for  the  perpetuation  of 
land  titles,  superceding  or  alternative  with  the  present  system 
of  recording." 

Hon.  John  B.  McPherson,  of  Philadelphia,  judge  of  the 
United  States  District  Court  for  the  Eastern  District  of  Pennsyl- 
vania, is  chairman  of  the  Committee  on  Law  Reform,  and  has  this 
subject  and  the  draft  of  an  act  for  the  State  of  Pennsylvania  under 
consideration,  to  be  reported  to  the  Bar  Association. 


VIRGINIA. 


The  State  Bar  Association  in  1899  appointed  a  committee  to 
investigate  the  Torrens  system,  with  instructions  to  report  to  the 
Association  at  its  next  meeting.    At  the  meeting  of  the  Association 
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in  1900,  Mr.  Eugene  C.  Massiej  of  the  Eichmond  bar,  the  chair- 
man of  the  committee,  made  a  report  that  is  the  moet  exhaustive^ 
able  and  interesting  presentation  of  the  entire  history  and  opera- 
tion of  the  system  that  the  writer  has  had  the  benefit  of  examining. 
Mr.  Massie  deserves  special  commendation  for  his  untiring  energy 
and  painstaking  investigation  of  this  subject.  At  the  special 
request  of  the  Bar  Association  he  made  a  second  report  in  1901, 
which  was  published  in  the  September-October  number  of  the 
American  Law  Review  of  last  year ;  and  the  two  reports  form  as 
accurate  and  complete  a  statement  of  what  the  title  registration 
system  is  and  what  it  accomplishes  as  can  be  found  in  any  of  the 
literature  upon  the  subject  Through  the  courtesy  of  Mr.  Massie 
the  writer  has  availed  himself  in  the  preparation  of  this  address 
of  much  of  the  information  compiled  in  those  reports. 

As  most  of  you  are  aware,  they  have  for  several  months  past 
been  having  a  constitutional  convention  in  Virginia,  and  the  result 
of  their  deliberations  will  be  determined  on  the  10th  of  this  month. 

Through  the  efforts  of  Mr.  Massie  the  following  section  to  the 
article  on  judiciary  is  inserted  in  the  new  Constitution,  viz :  "The 
legislature  shall  have  power  to  establish  such  other  court  or  courts 
as  it  may  deem  proper  for  the  administration  of  any  law  it  may 
adopt  for  the  purpose  of  settlement,  registration,  transfer  or  assur- 
ance of  title  to  lands  in  the  Commonwealth,  or  in  any  part  there- 
of."' The  Constitution  of  Virginia  never  contained  a  provision 
similar  to  that  before,  and  the  express  object  of  that  section  is  to 
permit  the  creation  of  a  Special  Land  Registration  Court  similar  to 
that  of  Massachusetts.  Mr.  Massie  heartily  agrees  with  Judge 
Jones  in  his  earnest  and  forcible  advocacy  of  the  establishment  of 
one  special  court  with  jurisdiction  over  the  entire  State,  as  distin- 
guished from  the  acts  of  the  other  States  that  confer  jurisdiction 
of  these  matters  upon  the  district  or  circuit  courts. 

It  is  interesting  at  this  time  to  compare  this  new  provision  in 
the  Virginia  Constitution  with  Section  1  of  Article  6  of  our  Colo- 
rado Constitution,  as  amended  in  1886,  and  which  reads  as  fol- 
lows: 
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"The  judicial  powers  of  the  State  as  to  matters  of  law  and 
equity,  except  as  in  this  Constitution  otherwise  provided,  shall  be 
vested  in  a  Supreme  Court,  District  Courts,  County  Courts,  Jus- 
tices of  the  Peace,  and  such  other  courts  as  may  be  provided  by 
law." 

If  under  that  provision  the  legislature  has  the  power  to  create 
the  Court  of  Appeals,  Criminal  Court  and  Superior  Court,  it 
would  seem  reasonable  to  assume  that  there  would  be  no  constitu- 
tional objection  to  the  creation  of  a  Court  of  Land  Eegistration, 
if  it  were  deemed  advisable  to  do  so. 

It  seems  to  be  confidently  expected  that  the  Commonwealth 
of  Virginia  will  adopt  a  Torrens  system  act  similar  to  that  of  Mas- 
sachusetts within  a  comparatively  short  time. 

BHODE   ISULND. 

The  General  Assembly  of  Ehode  Island  recently  appointed  a 
commission,  consisting  of  two  members  of  the  Senate,  three  of  the 
House  and  two  persons  not  members  of  the  legislature,  to  consider 
the  matter  of  land  registration  and  to  draft  a  bill  for  submission 
to  the  next  legislature. 

The  commission  is  composed  of  the  chief  justice  of  the  Su- 
preme Court  and  several  other  very  eminent  lawyers.  They  have 
prepared  a  bill  which  will  be  submitted  when  the  general  assembly 
convenes,  and  it  seems  practically  certain  that  the  measure  will  be 
accepted  in  that  State. 

TENNESSEE. 

The  Committee  on  Jurisprudence  and  Law  Reform  of  the 
Bar  Association  of  Tenne/Ssee  in  1898  submitted  a  report  recom- 
mending a  land  registration  act,  with  a  short  and  imperfect  draft 
of  a  bill. 

Upon  that  report  the  Bar  Association  adopted  a  resolution 
that  a  special  committee  of  five  be  appointed  by  the  president  to 
prepare  a  bill  which  the  Association  would  submit  to  the  legis- 
lature.    The  committee  has  not  yet  reported  the  bill,  but  they  are 
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still  considering  the  matter,  and  it  will  in  all  probability  be  taken 
up  by  the  Association  at  its  next  meeting. 

TEXAS. 

The  Texas  Bar  Association  in  1896  appointed  a  special  com- 
mittee to  investigate  and  report  upon  the  Torrens  system.  At  the 
annual  session  of  the  Association  in  1897  the  committee  submitted 
a  report,  which  was  published.  The  consideration  of  the  report 
was  postponed  pending  the  litigation  over  the  Torrens  law  in 
Illinois.  At  the  Asociation  meeting  in  1900  the  committee 
submitted  a  further  and  quite  lengthy  report,  earnestly  rec- 
ommending the  adoption  of  the  system.  Mr.  James  E.  Hill, 
the  chairman  of  the  committee,  in  an  article  in  the  Houston  Daily 
Post,  says :  "Under  our  laws,  and  the  decisions  of  our  courts,  no 
lawyer  can,  from  an  abstract  or  copy  of  records  and  conveyances 
affecting  the  title  to  a  tract  of  land,  decide  certainly  that  the  title 
is  a  perfect  one  after  many  transfers  from  the  patent.  Issues  of 
homestead,  limitations,  acknowledgments  of  married  women, 
fraud,  failure  of  consideration,  trusts,  heirship,  separate  and  com- 
munity property,  forgery  and  other  possible  issues  may  exist, 
seldom  apparent  on  the  muniments  of  title.  *  *  *  Under 
our  land  system,  litigation  to  perfect  title  only  binds  parties  before 
the  court ;  and  after  a  suit  quieting  the  title  between  parties,  a  few 
years  may  bring  about  another  suit  to  clear  the  title  or  remove 
a  cloud.     The  Torrens  system  remedies  this." 

WASHINGTON. 

At  the  meeting  of  the  Washington  State  Bar  Association  for 
1901,  Mr.  J.  O.  Abbott  of  Tacoma  presented  an  interesting  paper 
on  the  "Practical  Advantages  of  the  Torrens  System.'' 

Under  date  of  June  14,  1902,  Mr.  Abbott  sent  a  copy  of  the 
proceedings  of  their  Association  containing  his  address,  and  as- 
sures the  writer  that  he  will  be  very  glad  to  co-operate  with  our 
State  Bar  Association  or  our  Torrens  commission  in  any  way 
that  may  contribute  to  the  adoption  of  "this  most  beneficial  re- 
form."   He  says  that  a  strong  sentiment  is  crystallizing  through- 


out  the  State  in  favor  of  the  adoption  of  the  system,  and  confi- 
dently looks  for  a  successful  movement  in  this  direction  at  the  next 
session  of  the  legislature. 

An  extended  extract  from  his  address  can  not  but  prove  inter^ 
esting.  He  says :  "I  must  admit  at  the  outset  that  I  am  a  partisan 
of  some  improved  method  of  transfer  of  land  titles,  whether  it  be 
the  Torrens  or  some  other  system.  The  cumbersomeness,  the  ex- 
pensiveness,  the  uncertainty  and  the  insecurity  of  our  present 
system  approaches  near  to  the  barbarous.  Indeed,  transfer  by 
deed  is  traceable  to  the  ancient  method  of  the  barbarians. 

^Tirst,  there  was  the  actual  transfer  by  seizure  and  delivery; 
then  the  symbolic  transfer,  the  clod  of  earth ;  then  the  constructive 
transfer,  the  title  deed,  to  which,  for  the  purpose  of  notice,  has 
since  been  added  registration. 

"Of  all  the  systems  so  far  devised  for  the  passing  of  land 
titles  the  'Torrens  system'  is  undoubtedly  the  best.  Not  that  it  is 
faultless  or  that  it  can  not  be  improved,  but  that  it  possesses  the 
essential  elements  necessary  to  a  practical  system  is  not  doubted. 
It  is  not,  as  is  generally  supposed,  a  system  of  registration  only, 
but  it  is  a  system  of  transfer  of  title.  In  fact,  this  is  the  distin- 
guishing feature  between  it  and  the  present  system — the  one  being 
transfer  by  registration  and  the  other  transfer  by  deed.  By  the 
present  system,  execution  and  delivery  of  the  deed  accomplishes 
the  transfer,  while  the  Torrens  system  is  accomplished  only  by 
registration.  The  contrast  remains  the  same,  and  is  as  enforceable 
under  the  new  system  as  under  the  old;  but,  like  a  transfer  of 
shares  in  a  corporation,  it  is  not  complete  until  'entered  on  the 
books.' 

"In  a  discussion  of  the  practical  advantages  of  the  new  sys- 
tem, it  is  impossible  to  put  aside  the  particular  field  of  its  opera- 
tion. In  all  new  countries  transfers  of  real  property  must  of  ne- 
cessity be  more  numerous  than  in  old  and  well  settled  communities. 
Washington  is  a  new  State.  It  has  great  natural  wealth,  which  is 
in  need  of  development.  It  has  forests  and  fields  and  mines,  all 
awaiting  the  influx  of  men  and  money.     For  many  years  to  come 
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there  will  be  great  activity  in  transfer  of  land,  and  whatever  will 
conduce  to  eccmomy,  security  and  expedition  in  this  respect  will 
contribute  to  the  prosperity  of  the  people.  Such  conditions  do  not 
obtain  in  the  older  States  of  the  Union.  Titles  there  do  not  read- 
ily change  their  status  or  their  ownership ;  they  are  passed  from 
one  generation  to  another  without  alteration.  A  transfer  of  land 
is  the  exception  and  not  the  rule.  But  here  all  titles  are  new.  The 
title  that  does  not  frequently  change  ownership  is  the  exception 
and  not  the  rule. 

"In  all  modem  civilized  communities  we  have  three  distinct 
periods,  or  classes,  of  land-holding  and  land-holders : 

"First — The  period  of  the  pioneer  and  the  prospector,  blaz- 
ing the  paths  and  marking  the  spots  where  the  riches  lie.  To  him 
it  is  of  little  moment  what  the  particular  steps  of  his  title  may  be ; 
he  is  concerned  only  in  its  source ;  possession  is  his  law,  and  there 
is  no  one  to  dispute  that  with  him. 

"Second — The  period  of  the  speculator  and  the  adventurer — 
the  period  of  temporary  acquisition.  It  is  in  this  period  that  title 
usually  becomes  complicated  and  that  the  defects  begin  to  creep  in. 
It  begins  to  assume  the  character  of  the  men  who  acquire  it — 
momentary,  fleeting,  questionable.  The  speculator  cares  but  little 
what  his  title  is,  so  long  as  it  is  sufficient  to  serve  his  temporary 
purpose.  There  are  conveyances  and  agreements  to  convey,  mort- 
gages that  do  not  mortgage  and  releases  that  do  not  release,  suits 
and  judgments,  liens  and  claims,  taxes  and  assessments,  guardians 
and  wards,  proceedings  in  probate,  deaths  testate  and  failure  to 
probate,  deaths  intestate  and  failure  to  administer,  sales  without 
authority  and  without  jurisdiction,  distributions  that  do  not  dis- 
tribute— all  swept  on  a  flood  of  incompetency  and  carelessness 
until  the  title  is  completely  overwhelmed  in  error. 

"Then  comes  the  third  period,  the  period  of  the  investor  and 
developer — ^the  season  of  correction.  The  cautious,  conservative 
investor  arrives,  and  he  feels  his  way  carefully,  for  he  is  building 
for  the  future.  There  follows  the  slow,  painstaking  search  through 
masses  of  public  laws  for  authority,  and  through  piles  of  public 
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and  private  records  for  apparent  and  possible  blunders ;  the  search 
for  the  missing  heir ;  the  suit  to  quiet  title ;  the  compromise — and 
finally  a  doubtful  opinion,  concurred  in  by  few  and  disputed  by 
many.  The  title  is  accepted,  with  misgivings;  the  purchase  is 
made,  possession  is  taken  and  development  proceeds,  when  lo,  there 
arises  the  spectre  of  the  action  in  ejectment,  and  the  ouster  soon 
follows.  Thus  we  grope  along  from  decade  to  decade,  and  why? 
All  because  of  the  influence  of  precedent,  the  multiplicity  of  laws 
and  the  unwisdom  of  legislation.  Men  in  the  concrete  are  slow 
to  learn  and  adverse  to  change,  especially  in  matters  of  govern- 
ment They  prefer  to  believe  and  accept  what  is  as  right  and  in- 
evitable. As  was  said  of  this  class  by  an  eminent  statesman,  they 
^love  and  revere  the  mysteries  which  they  have  spent  so  much  time 
in  learning,  and  cannot  bear  the  rude  hand  that  would  sweep  away 
the  cobwebs,  in  spinning  which  they  have  spent  their  zeal  and  their 
days  for  perhaps  half  a  century.' 

"I  shall  not  contend  that  the  Torrens  system  will  obviate  all 
of  the  difficulties  which  I  have  named,  but  that  it  will  minimize 
them  and  largely  destroy  the  baneful  effect  of  those  which  in- 
evitably remain,  there  can  be  no  doubt  It  will  accomplish  this 
in  many  ways. 

"It  will  place  the  responsibility  for  the  original  title  in  com- 
petent hands,  schooled  and  trained  to  a  study  of  the  sources  of 
title;  and  thus  the  chances  of  error,  while,  of  course,  not  totally 
eliminated,  will  be  greatly  reduced. 

"It  will  create  one  source  of  title,  and  only  one,  and  that  a 
responsible  source.  There  will  always  be  an  available  warranty 
at  hand. 

"The  title  it  will  pass  will  be  indefeasible,  thereby  avoiding 
the  many  questions  which  now  arise  to  disturb  and  defeat  Inti- 
mate possession  and  enjoyment. 

"It  will  permit  but  one  evidence  of  title  to  be  outstanding  at 
a  given  time,  and  thus  expensive  abstracts,  searches  and  opinions 
will  be  obviated. 
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"By  reducing  the  expense  of  the  transfer  it  will  increase  the 
value  of  the  property. 

"It  will  be  expeditious. 
"It  will  be  simple." 

WEST    VIEGINIA. 

At  the  meeting  of  the  State  Bar  Association  last  February, 
an  able  paper  was  presented  by  Edgar  B.  Stewart  of  Morgantown 
advocating  the  adoption  of  a  land  title  registration  system,  and  his 
recommendations  appear  to  be  quite  favorably  received.  He  is 
hopeful  that  the  subject  will  be  favorably  acted  upon  by  the  legis- 
lature of  that  State  within  the  near  future. 

WISCONSIN. 

At  the  last  two  sessions  of  the  legislature  a  bill  providing  for 
the  appointment  of  a  commission  to  consider  the  Torrens  system 
has  been  presented  and  passed  by  the  Assembly,  but  it  is  said  that 
the  measure  was  defeated  in  the  Senate  by  an  organized  lobby 
composed  of  abstracters  from  different  parts  of  the  State.  But  it 
is  the  intention  of  the  advocates  of  title  registration  to  renew  the 
fight  at  the  next  session  of  the  legislature. 

NOETH  DAKOTA. 

Hon.  Seth  Newman  of  Fargo,  president  of  the  State  Bar 
Association,  in  a  letter  dated  June  16,  1902,  says:  "The  matter 
is  to  come  before  our  Bar  Association  meeting  in  July,  and  I  will 
advise  you  after  that  meeting  what  action  is  taken." 

NEW  MEXICO. 

The  attorney  general  of  the  Territory,  Hon.  Edward  L.  Bart- 
lett,  is  earnestly  in  favor  of  the  system,  and  intends  to  call  the 
attention  of  the  governor  to  the  matter  in  his  next  report,  and  ex- 
pects that  the  system  will  in  due  time  be  adopted. 

MISSOURI. 

The  matter  was  taken  up  in  this  State  several  years  ago,  but, 
owing  to  the  litigation  in  Illinois,  the  question  was  dropped  until 


Digitized  by  VjOOQ IC 


122  TORRENS    SYSTEM    OF    REGISTERINO    TITLE    TO    LAND. 

the  matter  became  more  thoroughly  settled  by  the  appellate  courts. 
It  is  expected  that  the  subject  will  be  taken  up  again  at  the  next 
meeting  of  the  General  Assembly,  which  convenes  in  January, 
1903. 

MAINE. 

The  Maine  Bar  Association  took  up  this  matter  in  1894.  But 
it  has  held  the  matter  in  abeyance  ever  since,  like  a  number  of  other 
States,  until  the  litigation  on  the  subject  became  more  definitely 
settled  in  the  States  where  the  system  is  already  adopted. 

DISTRICT    OF    COLUMBIA. 

Two  years  ago  a  bill  was  introduced  in  Congress  to  establish 
the  Torrens  system  in  the  District  of  Columbia.  The  bill  followed 
in  general  the  provisions  of  the  Illinois  act.  At  the  present  session 
of  Congress  a  new  bill  has  been  introduced  in  the  Senate  by  Sen- 
ator McMillan,  chairman  of  the  District  Committee.  But  as  Con- 
gress adjourned  last  evening  the  consideration  of  this  matter  will 
necessarily  be  deferred  to  another  session. 

While  the  writer  has  had  no  communication  from  the  chair- 
man, yet  it  is  understood  by  others  that  he  feels  confident  that 
eventually  public  sentiment  will  grow  up  to  the  bill  and  that  it 
will  be  enacted. 

UTAH. 

Under  date  of  Jime  11,  1902,  Hon.  C.  S.  Varian,  president  of 
the  Utah  State  Bar  Association,  writes  in  part  as  follows :  "Our 
Bar  Association  has  not  given  the  subject  any  consideration.  I 
shall  be  very  glad  if  you  will  send  me  the  report  of  the  proceedings 
of  your  Bar  Association,  with  your  address,  so  that  I  may  be  aided 
in  presenting  the  matter  at  the  next  annual  meeting  of  our  State 
Bar  Association." 

Letters  from  several  other  States  annoimce  either  a  growing 
interest  in  the  subject  or  an  active  determination  to  at  once  com- 
mence an  immediate  investigation  and  agitation  of  the  subject. 
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COLORADO. 

No  real  progress  has  thus  far  been  made  in  Colorado  toward 
the  adoption  of  the  Torrens  system.  No  formal  presentation  of 
this  matter  has  ever  been  heretofore  made  to  this  Association  or 
to  any  other  body  in  this  State,  to  the  writer's  knowledge.  The 
subject  has  occasionally  been  very  briefly  mentioned  by  the  press ; 
but  if  any  committee  has  ever  been  appointed,  or  any  bill  intro- 
duced in  the  legislature,  or  other  important  action  taken  toward  the 
investigation  or  introduction  of  this  system,  it  has  escaped  notice. 

If  you  will  pardon  a  little  digression  (and  a  personal  men- 
tion), the  writer's  attention  was  called  to  this  system  nearly 
twenty  years  ago.  It  was  my  rare  good  fortune  during  a  year  of 
my  college  course  to  be  a  student  in  the  private  office  of  that  grand 
old  man  whom  we  all  revere.  Justice  Thomas  M.  Cooley,  of  Mich- 
igan. At  that  time  (1883),  he  was  writing  his  third  and  last  edi- 
tion of  Cooley's  Blackstone.  He  was  at  the  same  time  a  member 
of  the  Supreme  Court  and  dean  of  the  law  faculty,  and  was  liter- 
ally overwhelmed  with  work  and  imperative  demands  upon  his 
time. 

Most  of  you  are  familiar  with  his  marvelous  capacity  for 
labor  of  the  most  exacting  character.  He  left  nothing  to  anyone 
else.  He  wrote  every  line  himself  with  the  greatest  care,  and  did 
not  even  have  a  typewriter  in  his  office. 

Neither  the  young  man  in  his  outer  office  nor  I  were  of  any 
appreciable  assistance  to  him  in  his  stupendous  labors,  except  in 
reading  proof,  copying,  carrying  law  books,  reading,  comparing 
and  verifying  citations,  etc.  But  merely  being  in  the  presence  of 
that  great  lawyer  and  noble  character  was  an  inspiration,  an  im- 
pressive schooling  and  a  supreme  pleasure  that  will  be  a  source  of 
gratification  during  my  entire  life. 

You  all  remember  his  introductory  ^'Suggestions  for  the 
Study  of  the  Law."  His  learned  comments  upon  real  estate  law 
should  be  occasionally  re-read  by  every  lawyer  who  assumes  to 
transact  real  estate  business.  His  memorable  illustration  of  six- 
teen, not  only  latent  but  absolutely  unknowable,  yet  fatal,  defects 
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in  a  title  made  a  profound  and  lasting  impression  upon  me. 
And  when  I  learned  that  every  one  of  those  and  many  other  possi- 
ble defects  would  be  obviated  by  the  system  prevailing  in  Aus- 
tralia, I  have  never  since  doubted  but  what,  sooner  or  later,  our 
progressive  State  would  supplant  this  cumbersome  custom  by  some 
more  rational,  simple,  safe  and  less  expensive  method  of  estab- 
lishing and  transferring  titles  to  real  estate. 

In  the  fall  of  1896  the  writer  procured  a  copy  of  the  first 
Illinois  act  that  was  approved  by  that  State,  June  13,  1895,  and 
also  a  copy  of  the  Ohio  act  that  was  passed  April  27,  1896,  and 
was  intended  to  go  into  operation  September  1,  1896.  His  inten- 
tion was  to  draft  a  bill  on  the  subject  and  introduce  it  in  the  Senate 
at  the  opening  of  the  Eleventh  General  Assembly.  But  on  Novem- 
ber 6, 1896,  the  Supreme  Court  of  Illinois,  in  People  vs.  Chase,  156 
HI.,  527,  declared  their  first  act  was  unconstitutional,  and  a  sim- 
ilar suit  was  then  pending  in  the  Supreme  Court  of  Ohio.  So  it 
was  not  deemed  prudent  to  introduce  the  matter  in  this  State  at 
that  time,  and  the  proposed  bill  was  laid  away  in  a  pigeon  hole  in 
my  office.  On  May  1,  1897,  a  second  Torrens  act  was  approved 
in  Illinois,  and  the  case  promptly  taken  to  the  Supreme  Court  to 
test  its  constitutionality. 

The  Supreme  Court  of  that  State,  by  an  exhaustive  opinion 
in  People  vs.  Simon,  176  111.,  165  (44  L.  R  A.,  801),  on  October 
24,  1898,  sustained  the  second  Illinois  act  in  every  particular, 
and  the  law  has  been  thoroughly  well  settled  in  that  State  ever 
since.  But  in  the  meantime,  on  June  22,  1897,  the  Ohio  act  had 
been  declared  unconstitutional  by  the  Supreme  Court  of  that  State 
in  State  vs.  Guilbert,  56  Ohio  St.,  575.  The  act  approved  in  Mas- 
sachusetts, June  3,  1898,  had  been  attacked  in  the  courts.  The 
case  was  taken  to  the  Supreme  Court,  but  not  decided  until  Janu- 
ary 3,  1900  (Tyler  vs.  Judges  of  the  Court  of  Kegistration,  175 
Mass.,  71). 

The  California  act,  passed  March  17,  1897,  and  which  took 
effect  July  1,  1898,  had  not  then  and  has  not  yet  been  tested  in 
the  Supreme  Court ;  so  it  was  not  deemed  advisable  by  the  writer 
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to  introduce  this  measure  in  the  Twelfth  General  Assembly.  But 
after  the  Massachusetts  act  was  sustained  so  forcibly  by  the  Su- 
preme Court  of  that  State,  and  afterwards  taken  to  the  Supreme 
Court  of  the  United  States  and  the  principles  involved  virtually 
affirmed  by  that  court  (176  XJ.  S.,  398,  decided  February  26, 
1900),  the  writer  again  took  the  matter  up,  procured  a  copy  of  the 
Massachusetts  law,  drafted  a  bill  and  prepared  to  introduce  it  at 
the  opening  of  the  Thirteenth  General  Assembly.  But  in  his  bien- 
nial message  to  the  legislature  at  the  convening  of  the  session, 
Governor  Charles  S.  Thomas  made  the  following  suggestions: 

LAND    TEANSFBES. 

"The  Torrens  or  Australian  system  of  land  transfers  has  been 
adopted  in  several  of  the  States,  and  is  very  satisfactory.  It  settles 
titles,  and  so  simplifies  their  transfer  as  to  do  away  with  the  bulky 
records  and  abstracts  of  the  old  system.  I  would  recommend  the 
appointment  of  a  joint  commission  by  this  Assembly  to  inquire 
into  and  report  upon  the  merits  of  the  system  to  the  next  legisla- 
ture. Its  adoption  will  remove  a  great  burden  from  owners  and 
dealers  in  real  estate  consequent  upon  the  continuous  preparation 
of  abstracts  and  the  drawing  and  recording  of  conveyances." 

Out  of  deference  to  the  recommendation  of  his  excellency, 
the  Torrens  bill  was  again,  for  the  third  time,  laid  away,  and  the 
writer  at  once  prepared  and  at  the  opening  of  the  session  intro- 
duced the  following  resolution : 

"Senate  Joint  Eesolution  No.  1.    By  Senator  Taylor. 

"Resolved,  by  the  Senate,  the  House  of  Representatives  con- 
curring, that  the  president  of  the  Senate  be  authorized,  and  he  is 
hereby  directed,  to  appoint  a  commmission,  consisting  of  five  hold- 
over State  Senators,  to  investigate  what  is  known  as  the  "Torrens 
System  of  Registering  Title  to  Land,'  which  commission  shall  have 
authority  and  is  hereby  directed  to  make  a  thorough  investigation 
of  the  workings  of  said  system  in  other  States,  and  to  report  to 
the  Fourteenth  General  Assembly  the  result  of  such  investigations, 
together  with  their  findings  and  determination  as  to  its  practica- 
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bility  and  the  advisability  of  the  enactment  into  law  of  the  said 
system  in  the  State  of  Colorado. 

"The  said  commission  is  hereby  authorized  to  procure  such 
data  as  may  be  advisable,  and  to  incur  such  incidental  expense 
as  may  be  reasonably  necessary  for  clerical  assistance  and  other- 
wise in  their  investigations,  not,  however,  to  exceed  the  sum  of 
five  hundred  dollars,  which  expense  account  shall  be  a  valid  claim 
against  the  State,  to  be  paid  by  an  appropriate  relief  bill  in  the 
said  Fourteenth  General  Assembly." 

The  matter  was  discussed  briefly  on  several  occasions,  and 
finally  the  clause  providing  for  the  incidental  expense  of  the  com- 
mission was  stricken  out,  the  resolution  amended  to  a  Senate  reso- 
lution, instead  of  a  joint  resolution,  and  as  so  amended  was  passed 
by  the  Senate.  The  Lieutenant  Governor  thereafter,  in  accordance 
with  the  resolution,  appointed  the  commission,  of  which  the  writer 
has  the  honor  to  be  chairman.  The  other  members  are  Senators 
H.  H.  Seldomridge,  of  Colorado  Springs ;  W.  L.  Clayton,  of  Gree- 
ley; W.  H.  Adams,  of  Alamosa,  and  John  A.  Eush,  of  Denver. 
The  commission  has  never  yet  held  a  meeting,  but  the  greater 
portion  of  the  above  mentioned  data  and  much  other  information 
has  been  collected  by  the  writer  principally  for  the  use  of  the  com- 
mission, and  will  be  submitted  to  them  with  the  hope  that  the 
basic  principles  of  the  system  may  meet  with  their  approval,  and 
that  they  may  concur  in  the  draft  of  an  appropriate  bill  to  be 
submitted  to  the  Fourteenth  General  Assembly. 

The  compilation  of  this  material  has  necessitated  a  vast 
amount  of  correspondence.  From  three  to  a  dozen  letters  have 
been  written  to  every  State  in  the  Union  during  the  past  sixty  days. 
The  letters  were  sent  to  the  president  or  secretary  of  the  State  Bar 
Association,  the  Attorney  General  of  each  State,  the  Governors  of 
the  States  where  the  law  is  in  force,  nearly  all  known  writers  upon 
this  subject  in  this  country,  and  beside  the  above  to  several  of  the 
alumni  of  the  University  of  Michigan  in  each  State.  Nearly  all 
of  those  addressed  kindly  furnished  me  all  the  desired  information 
that  was  obtainable  in  their  respective  States. 


Many  pamphlets  embodying  the  different  acts  as  adopted  by 
the  States  and  much  other  valuable  information  was  furnished  me. 

So  many  people  have  placed  me  under  obligations  through 
their  kindness  that  I  find  it  impossible  here  to  severally  acknowl- 
edge my  gratitude. 

I  am  constrained,  however,  to  specially  mention  the  courtesies 
received  from  Governor  Yates,  of  Illinois ;  Governor  Van  Sant,  of 
Minnesota;  Governor  Crane,  of  Massachusetts;  Judge  Jones,  of 
Boston ;  Judge  Sheldon,  of  Chicago ;  Senator  Snyder,  of  Minneap- 
olis; Ex- Attorney  General  Knowlton,  of  Massachusetts,  and  Mr. 
Eugene  C.  Massie,  of  Richmond,  Va. 

ATTOBNEYS    AND   ABSTRACTERS. 

It  has  been  suggested  that  the  abstracters  of  the  State  and 
some  of  the  real  estate  lawyers  might,  from  considerations  of  per- 
sonal interest,  oppose  the  introduction  of  this  system. 

In  some  of  the  other  States  they  have  at  first  opposed  the 
system,  but  when  they  learned  its  actual  practical  workings  they 
have  almost  invariably  ceased  to  interpose  any  serious  objection. 
As  a  matter  of  fact,  they  are  not  going  to  be  put  out  of  business  for 
a  long  time  yet,  and  they  need  not  be  alarmed  at  all  about  any 
substantial  diminution  in  their  occupation  in  the  near  future.  Eor 
while  it  is  true  that  two  of  the  advantages  claimed  for  the  system 
are  that  under  it  no  investigation  or  legal  opinion  as  to  the  validity 
of  titles  is  necessary,  and  that  the  forms  of  transfer  are  so  simple 
that  for  ordinary  transactions  no  professional  skill  is  required  in 
using  them,  nevertheless,  when  it  is  considered  (a)  that  through- 
out the  entire  State,  including  the  farms  and  property  in  the 
country  towns,  in  reality  only  a  small  per  cent  of  the  owners  of 
real  estate  at  the  present  time  have  a  complete,  if  any,  abstract 
at  all  of  their  property,  and  (b)  that  an  abstract  of  all  property, 
as  well  as  the  services  of  an  attorney,  will  almost  invariably  be 
necessary  in  the  first  instance  to  bring  existing  titles  to  land  into 
such  shape  as  to  warrant  the  entry  of  a  decree  granting  an  absolute 
certificate  of  title;  and  (c)  that  the  number  of  transactions  in  real 


estate  will  undoubtedly  greatly  increase  under  the  operations  of 
the  new  system;  and  (d)  further,  that  the  system  will  come  into 
use  so  slowly  and  gradually,  becoming  operative,  generally  speak- 
ing, merely  as  property  changes  hands,  and  even  then  only  at  the 
voluntary  election  of  the  owners,  it  is  confidently  believed  that  the 
present  generation  of  lawyers  and  abstracters  will  scarcely  realize 
any  material  decrease  in  their  business  from  the  adoption  of  this 
law,  at  least  not  for  many  years  to  come. 

But  it  is  a  libel  upon  the  legal  profession  to  insinuate  that 
they  will  oppose  the  introduction  of  this  system.  If  it  is  shown  to 
be  a  practical  measure  and  in  the  interest  of  the  public,  there  will 
not  be  one  attorney  in  a  hundred  throughout  this  State  who  will 
say  one  word  against  it ;  in  fact,  they  will  all  energetically  support 
it,  as  they  do  every  other  measure  of  reform  that  is  unquestionably 
in  the  interest  of  the  State;  and  no  one  should  or  will  believe  or 
assume  that  the  abstracters  of  this  State  are  any  less  public  spirited 
or  patriotic  than  the  lawyers. 

APPLICABILITY    TO    COLORADO    CONSTITUTION    AND    LAWS. 

From  the  decisions  above  quoted,  and  the  numerous  citations 
that  each  contains,  it  is  morally  certain  that  there  is  no  Federal 
constitutional  inhibition  or  objection  to  the  introduction  of  this 
system  in  Colorado.  A  State  has  the  exclusive  right  to  determine 
the  manner  in  which  land  within  its  borders  may  be  transferred 
or  dealt  in.  The  legislature  may  make  such  r^ulations  upon  the 
subject  as  it  deems  best  for  the  public  welfare.  The  State's  author- 
ity is  absolute  and  plenary  in  this  field,  and  covers  all  questions 
that  can  arise  in  the  administration  of  this  system. 

In  United  States  vs.  Fox,  94  U.  S.,  315,  320,  Mr.  Justice 
Field,  in  discussing  a  question  similar  to  that  involved  herein, 
says: 

"It  is  an  established  principle  of  law,  everywhere  recognized, 
arising  from  the  necessity  of  the  case,  that  the  disposition  of  im- 
movable property,  whether  by  deed,  descent  or  any  other  mode,  is 
exclusively  subject  to  the  government  within  whose  jurisdiction 


the  property  is  situated.  '  The  power  of 
follows  from  her  sovereignty  within  her 
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As  above  suggested,  if  it  is  deemed  ; 
separate  Court  of  Land  Registration,  in  co 
sachusetts  act,  Section  1,  Article  VI.  of  < 
seem  broad  enough  to  authorize  the  logis" 
court  and  define  its  authority  and  jurisdic 
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If,  on  the  other  hand,  we  should  decide  to  follow  the  Illmois 
or  Minnesota  act,  and  confer  jurisdiction  of  these  matters  upon 
our  District  Court  (or  possibly  County  Courts  within  their  juris- 
diction), there  would  seem  to  be  no  constitutional  objection  to  the 
legislature  imposing  those  additional  duties  upon  these  courts, 
and  also  imposing  the  additional  duties  upon  the  county  clerk  and 
recorder.  The  Revenue  bill,  recently  enacted,  imposes  many  addi- 
tional duties  and  obligations  upon  a  great  many  public  officials  in 
this  State,  and  its  constitutionality  upon  that  ground  will  proba- 
bly not  be  successfully  attacked.  In  fact,  nearly  every  session  of 
the  legislature  places  some  additional  duty  or  obligation  upon 
some  of  the  State  or  county  officials. 

The  legislature  certainly  has  the  authority  to  require  or 
authorize  our  courts  or  judges  to  exercise  powers  other  than  those 
of  a  strictly  judicial  character.  For  instance,  acting  as  members 
of  canvassing  boards,  approving  bonds  of  county  commissioners 
and  others,  fixing  compensation  of  certain  persons,  filling  vacan- 
cies in  certain  offices,  appointing  their  own  clerks,  taking  acknowl- 
edgments, solemnizing  marriages,  appointing  referees,  short-hand 
reporters,  extra  bailiffs,  appointing  appraisers,  commissioners  in 
condemnation  proceedings,  and  many  other  acts  that  are  not 
strictly  judicial. 

So  that  it  would  seem  self-evident  that  if  the  legislature  saw 
fit  so  to  do,  it  would  have  ample  authority  to  impose  upon  the 
courts  the  duty  of  appointing  one  or  more  examiners  in  each 
county,  and  of  doing  whatever  other  acts  are  necessary  to  carry  out 
the  provisions  of  the  Torrens  system. 

As  above  shown,  Article  III.  of  our  Constitution,  which  di- 
vides the  powers  of  our  State  government  into  the  three  distinct 
departments,  is  copied  from  the  same  article  of  the  Illinois  Consti- 
tution, is  exhaustively  considored  in  the  Illinois  cases  cited,  in 
which  it  was  held  that  there  is  nothing  in  the  entire  Torrens  act  or 
procedure  that  contravenes  that  article. 

Under  the  heading  of  due  process  of  law,  it  might  be  sug- 
gested here  that  there  is  nothing  in  the  entire  Torrens  act  that 
would  come  as  near  taking  the  property  of  non-residents,  minors, 
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insane  persons,  incompetents  in  general  and  unknown  persons 
without  due  process  of  law  as  some  of  the  statutes  now  in  force  in 
this  State.  -As  illustrations,  mention  might  be  made  of  Section 
3763,  Mills'  proceedings  before  District  Courts  to  restore  records ; 
Section  3759,  courts  having  equity  jurisdiction  have  power  to 
make  inquiry;  Section  3350,  partition — ^unknown  and  all  persons, 
how  brought  in;  3351,  unknown  parties,  guardians,  summons, 
publication,  guardian  ad  litem;  Section  3358,  concerning  partition 
proceeding,  confirmation  and  judgment. 

Those  provisions  and  many  others  in  our  statutes  are  certainly 
as  drastic,  if  not  more  so,  than  any  requirement  necessary  to  the 
proper  administration  of  the  Torrens  system. 

The  initial  registration  is  substantially  a  proceeding  in  rem  in 
its  broadest  sense;  an  action  to  quiet  title,  a  bill  of  peace. 

The  judgment  acts  upon  the  land  and  is  conclusive  upon  all 
persons,  known  or  unknown,  citizens  of  this  or  any  other  State, 
compos  or  non-compos^  aged  or  infant.  The  proceeding  might  be 
classified  under  that  head  of  equity  jurisprudence  called  quia 
timet. 

The  policy  of  the  system  is  to  adjudicate  upon  the  validity  of 
the  title.  If  under  our  present  laws  we  are  authorized  to  maintain 
suits  that  are  in  the  nature  of  partition  suits;  suits  to  restore  lost 
records  or  documents ;  suits  to  declare  perfect  or  quiet  title  to  land 
within  the  jurisdiction ;  suits  to  establish  boundaries ;  suits  to  con- 
firm tax  titles;  suits  to  determine  the  extent  of  incumbrance  on 
land  within  the  jurisdiction ;  suits  to  remove  incumbrance  on  title 
to  land  within  the  jurisdiction,  or  any  other  proceeding  by  which 
our  courts  are  authorized  to  entertain  proceedings  and  adjudicate 
upon  the  title  to  land  and  enter  decrees  affecting  the  rights  of  non- 
resident and  unknown  persons,  there  would  be  nothing  novel  about 
the  initial  registration  or  any  other  proceeding  required  by  the 
Torrens  system. 

We  do  not  mean  to  say  that  all  of  the  above  mentioned  pro- 
ceedings are  in  direct  terms  permissible  in  this  State.  But  it  is 
probably  not  stating  the  matter  too  broadly  to  say  that  the  result 


Digitized  by  LjOOQ IC 


132  TOKBENS    SYSTEM    OF    REGISTERING    TITLE    TO    LAND. 

sought  to  be  obtained  in  any  of  those  proceedings  can  be  accom- 
plished under  our  practice  and  statutes.  However,  the  consider- 
ation of  these  constitutional  and  statutory  questions  can  more 
properly  be  left  to  a  select  committee  of  eminent  specialists,  whom 
the  writer  trusts  this  Association  will  appoint,  whose  duties  it 
should  be  to  very  carefully  and  minutely  investigate  all  possible 
phases  of  this  proposed  system  as  affected  by  our  Constitution  and 
laws,  and  to  report  the  results  of  their  investigation  to  the  next 
General  Assembly. 

In  his  letter  of  June  14,  written  at  the  request  of  Governor 
Crane  of  Massachusetts,  Mr.  Clarence  C.  Smith,  the  recorder  of 
the  Court  of  Land  Registration,  says:  "The  whole  advantage  of 
Torrens  registration  is  contained  in  the  simple  provisions  whereby 
the  certificate  is  made,  in  the  absence  of  fraud  or  forgery,  conclus- 
ive evidence  of  ownership,  no  search  beyond  a  simple  reading  of 
the  certificate  itself  being  necessary.  Title  to  real  estate  is  thus 
so  established  and  maintained  that  sales  and  pledges  can  be  made 
as  safely  and  rapidly  as  with  certificates  of  stock,  bonds,  or  other 
forms  of  personal  property." 

IXCREASE    OF    RECORDS. 

One  of  the  many  great  objections  to  our  present  system  is  the 
enormous  and  ever  increasing  accumulation  of  records.  In  New 
York  county,  N.  Y.,  there  are  over  8,000  volumes  of  real  estate 
records,  and  they  are  increasing  at  the/rate  of  250  volumes  per 
year.  In  Cook  county,  Illinois,  there  are  about  8,000  volumes  of 
640  pages  each  that  have  all  accumulated  since  the  great  fire  of 
October,  1871,  and  these  records  are  increasing  at  the  rate  of 
nearly  500  volumes  per  year.  They  have  a  block  system  in  Xew 
Y^ork  and  shorter  forms,  which  is  the  reason  they  have  less  volumes 
and  a  slower  rate  of  increase  than  in  Chicago. 

The  number  of  volumes  of  real  estate  records  in  all  of  the 
larger  cities  of  the  country  is  bceoniing  perfectly  appalling  to  the 
loi>al  profession.  Under  date  of  June  26,  1902,  Mr.  Julius 
Aiehele,  clerk  and  recorder  of  Arapahoe  county,  Colorado,  writes: 
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'*There  are  now  1,125  volumes  of  real  estate  records  in  this  office. 
This  number  is  being  increased  each  year  by  about  thirty-three  or 
thirty-four  volumes,  averaging  500  pages  each.  The  number  of 
real  estate  papers  which  were  filed  during  the  year  1901  in  this 
office  is  16,208." 

The  question  of  storage  alone  of  this  immense  mass,  which  is 
merely  evidence  of  title — it  is  not  the  title — is  becoming  an  impor- 
tant question  for  every  county.  But  the  most  serious  question  is 
the  fact  that  all  of  these  thousands  of  volumes  have  got  to  be 
conned  over  and  over  again,  often  page  by  page,  at  each  transac- 
tion affecting  the  title.  The  labor  imposed  upon  the  legal  frater- 
nity as  the  hundreds  and  thousands  of  volumes  increase  is  so  enor- 
mous that  it  is  outrageous,  and,  as  one  author  says,  "barbarous." 

And,  after  all,  what  does  all  this  drudgery  amount  to?  No 
amount  of  research  suffices  for  but  the  one  conveyance  or  transac- 
tion. The  labor  must  be  all  gone  over  again  each  time,  unless  the 
owner  desires  to  patronize  a  title  insurance  company.  The  writer 
recently  had  a  forcible  and  unique  illustration  of  this  feature  of 
our  system.  A  client  brought  into  the  office  an  abstract  for  exami- 
nation; it  was  examined  in  due  course  and  an  opinion  rendered 
the  next  day,  a  fee  charged  and  paid  without  objection.  The 
writer  then  learned,  in  the  course  of  conversation,  that  his  uncle, 
the  late  Hon.  Joseph  W.  Taylor,  had  passed  upon  the  same  abstract 
nearly  twenty-five  years  ago.  And  it  might  be  added  that  it  is  not 
only  possible,  but  probable,  that  if  my  son  should  be  alive  a  quarter 
of  a  century  hence,  he  may  be  called  upon  to  examine  the  same 
title,  with  all  the  continuations  of  the  abstract,  and  again  be  paid 
a  fee  for  going  over  the  same  worTc  that  his  ancestors  have  per- 
formed; and  generations  of  the  Taylor  family  yet  unborn  may 
continue  to  be  paid  fees  for  making  the  same  re-examinations — 
unless  some  Colorado  legislature  is  progressive  enough  to  relieve 
them  and  the  owners  of  the  property  of  that  burden. 

ASSURANCE    FUND. 

At  first  impulse  it  may  seem  objectionable  to  require  the  State 
or  the  county  to  go  into  the  title  guaranty  or  insurance  business. 
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But  when  the  people  understand  the  thoroughness  of  this  system, 
and  the  ahnost  utter  impossibility  of  there  ever  being  any  claim 
made  upon  this  fund,  it  is  hardly  reasonable  to  suppose  that  there 
will  be  any  serious  opposition  to  the  system  on  account  of  that  pro- 
vision. In  fact,  the  assurance  provision  is  not  an  essential  feature 
of  the  Torrens  system.  It  was  not  adopted  in  England  until 
1897.  But  it  has  been  in  use  for  forty  years  in  some  of  the  other 
coimtries  above  mentioned,  and  has  worked  so  admirably  that  it 
has  been  adopted  and  is  now  in  practical  operation  in  nearly  every 
place  where  the  Torrens  system  is  in  use.  The  charge  is  almost 
invariably  one-tenth  of  one  per  cent,  of  the  assessd  valuation  of 
the  property,  and  is  collected  only  at  the  time  of  the  initial  regis- 
tration and  when  the  property  passes  by  descent.  In  that  respect 
it  somewhat  resembles  a  very  slight  inheritance  tax.  As  an  illus- 
tration of  the  workings  of  this  feature,  it  may  be  stated  that  there 
has  never  yet  been  a  claim  filed  against  this  fund  in  the  United 
States.  And  the  latest  information  obtainable  is  to  the  effect  that 
no  claim  upon  the  assurance  fund  has  ever  been  made  in  England, 
notwithstanding  that  millions  and  millions  of  dollars  worth  of 
property  have  come  under  the  operation  of  this  system  in  that 
country  during  the  past  five  years. 

Hon.  J.  O.  Bourne,  registrar  of  titles  at  Brisbane,  Queens- 
land, in  speaking  of  the  benefits  of  the  Torrens  system  in  that 
country,  says:  "There  is  security  also  in  the  titles  issued  by  the 
office  which  did  not  formerly  exist,  as  every  transfer  is  carefully 
examined  by  both  a  legal  examiner  and  a  professional  draftsman, 
and  errors  are  rectified  before  the  title  is  issued.  As  the  office  is 
constantly  discovering  such  errors,  especially  in  connection  with 
the  plans  and  descriptions  lodged  with  the  transfers,  there  could  be 
no  doubt  that  under  the  old  system  these  errors  would  be  passed 
unnoticed  and  afford  an  abundant  crop  of  future  litigation,  which 
is  thus  avoided  by  the  operation  of  the  Torrens  system.  It  has 
thus  become  exceedingly  popular,  and  its  workings  give  great  sat- 
isfaction to  the  public,  who,  in  ordinary  cases,  prepare  their  own 
(looumeiits  and  thus  save  the  expense  of  professional  assistance. 
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**The  office  has  now  (1899)  been  in  existence  thirty-eight 
years,  and  the  rapid  increase  of  the  work  performed  in  it,  as  shown 
by  these  statistics,  is  a  fair  indication  of  the  popularity  of  the  sys- 
tem. 

"The  transactions  since  the  establishment  of  the  office  number 
1,397,910,  and  there  has  only  been  one  instance  of  loss  through 
an  incorrect  title  having  been  issued.  This  notable  immunity  from 
error  in  titles  issued  under  this  system  has  engendered  the  utmost 
confidence  in  the  validity  of  our  titles  on  the  part  of  the  public." 

The  statistics  furnished  by  Mr.  Bourne  show  that  the  total 
area  of  lands  alienated  by  the  crown  to  the  end  of  the  year  1899 
was  13,164,766  acres,  and  of  this  13,148,200  acres  have  been 
brought  under  the  Torrens  act,  leaving  only  16,566  acres  out- 
standing and  still  under  the  operation  of  the  old  registration  of 
deeds  act.  These  figures  demonstrate  the  favor  with  which  the 
Torrens  act  is  regarded  in  Queensland. 

Objection  to  this  feature  has  been  vigorously  urged  in  the 
Supreme  Court  of  Massachusetts,  Illinois  and  Minnesota,  as  well 
as  in  the  United  States  Supreme  Court,  on  the  ground  that  it  per- 
mits the  taking  of  one  man's  property  and  giving  it  to  another 
without  compensation.  But  the  courts  answer  saying  that  in  the 
first  place  that  is  not  true,  and,  secondly,  even  if  it  were,  the  owner 
of  the  property  need  not  take  his  title  into  court  unless  he  wants  to. 

It  is  purely  optional  with  him  whether  he  does  or  not  under 
the  system  as  it  now  prevails  in  all  of  the  States.  So  that  he  can 
very  easily  avoid  paying  that  tax  by  keeping  out  of  court.  And  as 
to  the  tax  upon  the  property  at  the  time  of  the  descent  or  devise, 
the  State  has  ample  authority  to  impose  such  conditions  as  its 
legislature  may  see  fit.  That  question  has  been  thoroughly  well 
settled  in  the  inheritance  tax  cases. 

PRACTICE    AND    PROCEDURE. 

Xearly  all  of  the  students  of  this  system  give  it  as  their 
opinion  that  the  only  proper  and  logical  course  to  pursue  in  this 
matter  is  to  make  the  registration  of  all  lands  compulsorv  upon  the 
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first  transfer,  either  by  deed  or  descent.  In  tlieir  letters  they  insist 
that  eventually  all  of  the  States  will  be  forced  to  that  position. 
But,  notwithstanding  those  opinions,  which  are  entitled  to  the  most 
profound  respect,  the  writer  is  very  positively  opposed  to  any  at- 
tempt to  enact  in  this  State  at  this  time  a  compulsory  registration 
law.  Such  a  bill  could  not  be  passed  through  the  legislature,  and 
a  vigorous  effort  to  pass  such  an  act  would  probably  prevent  the 
enactment  at  this  time  of  any  kind  of  a  law  on  the  subject.  In  his 
excellent  little  work  above  referred  to,  and  which  is  based  entirely 
upon  the  Illinois  law,  Judge  Sheldon,  who  is  the  examiner  of  titles 
for  Cook  county,  Illinois,  says : 

'*Upon  investigation  of  the  subject  it  will  be  found  impossi- 
ble to  resist  the  conviction  that  the  public  good  requires  compul- 
sory registration  of  title.  This  was  the  result  in  England,  in  1897, 
after  some  thirty  years  of  parliamentary  discussion.  How  this 
benefit  can  be  obtained  by  our  o\vn  land  owners  is  an  economic 
problem  soon  to  come  before  the  bar  of  the  United  States." 

Under  the  above  title  and  subdivision  of  Initial  Registration 
the  author  says : 

'*It  is  optional  with  the  owner  to  register  his  land.  He  files 
in  a  court  of  competent  jurisdiction  his  application  in  writing  for 
the  registration  of  his  title.  This  in  ordinary  cases  is  a  simple 
printed  blank  form,  giving  the  name  of  the  owner,  description  of 
the  property  and  other  facts  concerning  the  condition  of  the  title. 

*^A11  persons  interested  in  the  land  and  all  persons  in  posses- 
sion or  occupancy  must  be  made  parties  defendant.  Summons  is 
issued  to  all  defendants.  Such  as  reside  or  are  to  be  found  within 
the  State  will  be  served  by  the  proper  sheriff.  Xon-residents  will 
be  served  by  publication.  Due  opportunity  to  contest  the  matter 
must  be  afforded  to  all  interested. 

^*The  court  refers  the  application  to  an  examiner  of  titles, 
who  proceeds  with  an  independent  investigation  of  the  title.  To 
him  is  submitted  the  abstracts  of  title  and  any  oral  testimony 
tending  to  determine  the  rights  of  all  parties.  He  approves  no 
title  unless  satisfK^l  that  all  persons  interested  are  before  the  court. 
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If,  in  his  opinion,  the  applicant  is  entitled  to  registration,  he  so 
reports  to  the  court.  To  the  report  of  the  examiner  any  party  may 
file  objections,  which  are  heard  and  disposed  of  by  the  court. 
Upon  the  confirmation  of  the  report  a  decree  is  entered  confirming 
the  applicant's  title  and  directing  the  registrar  to  issue  to  him  the 
first  certificate  of  title.  This  is  done  by  entry  in  a  book  called 
the  'Register  of  Titles.'  This  book  is  composed  of  a  large  number 
of  certificates  of  title  (one  on  a  page),  bound  together,  numbered 
in  the  order  of  their  issue,  and  each  with  ample  space  at  its  foot 
for  the  entry  of  subsequent  notations  affecting  the  title.  Every 
certificate  of  title  is  in  duplicate,  signed  by  the  registrar,  and  re- 
cites the  condition  of  the  title.  One  of  these  is  kept  by  the  regis- 
trar, bound  in  the  ^Register  of  Titles,'  and  the  other  is  delivered  to 
the  owner.     This  completes  the  initial  registration. 

"The  certificate  of  title  immediately  upon  its  issue  is  conclus- 
ive proof  of  ownership  in  all  courts  as  against  all  parties  before  the 
court  in  the  proceeding  for  initial  registration,  and  all  persons 
dealing  with  the  land  after  registration.  After  the  expiration  of 
two  years  from  the  first  registration,  no  suit  attacking  the  title  of 
the  registered  owner  can  be  brought.  Xo  exception  is  made  in 
favor  of  infants  or  persons  under  disability,  but  such  persons  are 
given  recourse  upon  the  indemnity  fund.  It  is  thus  seen  that  all 
persons  are  bound  by  the  first  certificate  of  title,  except  those  over- 
looked, and  not  made  parties  to  the  suit  for  registration.  If  the 
court  proceeding  is  properly  conducted  there  should  be  no  persons 
not  bound  by  the  first  certificate  of  title." 

In  all  dealings  with  the  land  after  registration  the  bona  fide 
purchaser  or  incumbrancer  has  a  like  security  to  that  given  to  the 
purchaser  of  negotiable  paper.  The  title  of  such  purchaser  or  in- 
cumbrancer can  not  be  upset. 


TRANSFERS. 


Transfers  of  registered  land  are  made  in  the  following  man- 
ner: The  ovmer  executes  the  usual  deed  and  submits  it,  toi^ether 
with  his  certificate  of  title,  to  the  buyer.    In  every  transaction  the 


138  TORRENS    SYSTEM    OF    BEOISTERINQ    TITLE    TO    LAND. 

owner  must  produce  his  duplicate  certificate  of  title.  He  can  do 
absolutely  nothing  without  it.  If  lost  or  destroyed,  upon  proper 
showing  the  owner  receives  a  certified  copy  marked  "Owner's  cer- 
tified copy,  issued  in  place  of  duplicate  lost"  This,  after  entry  of 
the  transaction  upon  the  original  certificate  of  title,  answers  the 
same  purpose  as  the  lost  certificate.  'No  new  forms  of  conveyance 
are  required.  The  buyer,  after  inspection  of  the  original  certifi- 
cates of  title  in  the  register,  and  finding  thereon  no  incumbrance 
or  lien,  safely  pays  over  the  purchase  money  and  receives  the  deed 
and  duplicate  certificate  of  title.  He  then  delivers  them  both  to 
the  registrar,  who,  when  satisfied  as  to  the  identity  of  the  parties 
and  that  the  transfer  should  be  made,  notes  the  transfer  upon  the 
register.  This  operates  to  transfer  the  title.  No  title  passes  by 
the  delivery  of  the  deed.  The  deed,  after  delivery  and  before  the 
registration  of  the  transfer,  is  a  mere  contract  between  the  parties. 
Its  sole  object  is  to  authorize  the  registrar  to  register  the  transfer. 
The  transfer  is  registered  when  the  registrar  cancels  the  old  certifi- 
cate of  title  and  issues  a  new  one  in  duplicate  as  before,  one,  called 
the  original,  being  retained  in  the  register  and  the  other,  called 
the  duplicate,  after  proper  receipt  therefor  filed  with  the  regis- 
trar, delivered  to  the  buyer,  now  the  new  owner.  The  deed  is  kept 
by  the  registrar. 

MORTGAGES. 

A  mortgage  of  registered  land  is  effected  in  somewhat  the 
sanu^  mannor.  The  owner  executes  the  mortgage  in  duplicate  and 
delivers  it,  with  the  note  or  bond  and  his  certificate  of  title,  to  the 
lender.  The  latter,  after  inspection  of  the  proper  folium  in  the 
register  and  finding  thereon  no  incumbrance  or  lien,  safely  pays 
over  the  money  to  the  borrower,  and  receives  the  mortgage  securi- 
ties with  the  certificate  of  title.  The  note  or  bond  and  duplicate 
mortgages  are  presented  to  the  registrar,  who  identifies  the  note  or 
bond  and  notes  the  transaction  upon  the  register,  as  well  as  upon 
the  owner's  certificate  of  title.  The  latter,  with  the  note  or  bond, 
is  thereupon  returned  to  the  borrower,  who  may  use  the  same  in 
affecting  a  second  or  third  or  more  mortgages.     One  of  the  dupli- 


Digitized  by  LjOOQ IC 


cate  mortgages  is  retained  by  the  registrar.  The  other,  with  the 
date  of  its  registration  endorsed  thereon  by  the  registrar,  and  the 
note  or  bond,  is  delivered  to  the  lender.  When  the  mortgage  is 
paid  a  release  of  the  same  is  filed  with  the  r^strar,  who,  when  sat- 
isfied that  the  note  or  bond  is  duly  paid,  thereupon  notes  the  re- 
lease upon  the  register  book,  as  well  as  upon  the  duplicate  certifi- 
cate of  title.  The  latter  is  then  returned  to  the  owner,  or  he  may 
surrender  it  to  the  registrar  for  cancellation  and  receive  a  new 
duplicate  certificate,  containing  no  mention  of  the  mortgage. 

TRUSTS. 

Registered  owners,  by  deed  or  other  instrument  filed  with  the 
registrar,  may  create  such  trusts  as  may  be  desired.  The  terms  of 
the  trust  are  not  set  forth  in  the  certificate  of  title,  but  after  the 
name  of  the  trustee  is  inserted  the  words  "in  trust,"  "upon  condi- 
tion," or  "with  limitation,"  as  the  case  may  be,  and  no  subsequent 
transfer  or  dealing  can  be  had  thereafter,  except  upon  the  order  of 
a  court  of  proper  jurisdiction  or  upon  the  written  opinion  of  at 
least  two  of  the  examiners  of  title  that  the  proposed  transfer  or 
dealing  is  in  accordance  with  the  terms  of  the  trust,  condition  or 
limitation. 

JUDGMENTS    AND    OTHER    LIENS. 

No  judgment,  decree,  attachment,  lis  pendens,  mechanic's 
lien  or  other  statutory  legal  or  equitable  lien,  except  taxes  and 
special  assessments,  for  which  a  sale  has  not  been  had,  is  a  lien 
upon  registered  land  until  a  certified  copy  of  the  judicial  proceed- 
ing, or  a  copy  of  the  instrument  upon  which  the  lien  is  based  is  filed 
with  the  registrar  and  a  brief  note  thereof  is  entered  by  him  upon 
the  certificate  of  title  in  the  register.  This  abolishes  all  general 
liens,  and  one  dealing  with  a  registered  title  can  safely  ignore  any 
lien  not  entered  upon  the  certificate  of  title  in  the  register.  The 
area  of  search  is  enormously  reduced. 

ADVERSE    CLAIMS. 

Provision  is  made  for  all  who  wish  to  give  notice  of  a  lien 
upon  or  claim  against  registered  land.    All  such  notices  are  entered 


by  the  registrar  upon  the  proper  certificate  of  title  in  the  register 
book,  and  are  thus  brought  directly  to  the  attention  of  any  one  pro- 
posing to  deal  with  the  registered  land.  Until  such  claims  are  re- 
moved, as  they  may  be  by  proper  proceedings  provided  in  the  act, 
the  registrar  v^ill  enter  them  upon  all  succeeding  certificates  of 
title.  Notice  is  thus  given  of  mechanic's  lien,  foreclosure,  attach- 
ment, or  other  suits  affecting  the  land,  unregistered  mortgages  or 
other  legal  or  equitable  liens,  trusts  of  any  kind,  sales  for  taxes  and 
special  assessments  and  any  other  nature  of  claim  now  permitted 
to  be  ascertained  in  any  manner. 

DOWER    AND    HOMESTEAD. 

Dower  is  preserved  in  registered  land,  and  in  its  first  registra- 
tion, as  well  as  in  all  subsequent  dealings,  the  right  of  dower  in 
husband  or  wife  of  the  registered  ovnier  is  recognized  and  pro- 
tected.   The  same  is  true  of  the  statutory  right  of  homestead. 

TRANSMISSION. 

Upon  the  death  of  a  registered  owner,  for  the  purpose  of  dis- 
tribution of  his  estate  his  registered  lands  are  treated  as  personal 
property,  and  as  such  pass  not  to  the  heirs  or  devisees,  but  to  the 
executor  or  administrator.  Before  transferring  or  otherwise  deal- 
ing with  the  land,  the  executor  or  administrator  must  file  with  the 
registrar,  as  authority  for  such  transfer  or  dealing,  a  certified 
copy  of  an  order  of  the  court  administering  upon  the  estate  of  the 
deceased  owner.  In  the  case  of  ordinary  distribution  among  de- 
visees or  heirs,  the  executor  or  administrator,  upon  proper  author- 
ity from  the  court  appointing  him,  will  apply  to  the  registrar  to 
have  the  land  transferred  to  the  devisee  or  heir.  The  sale  of  land 
for  the  payment  of  debts  will  be  conducted  as  heretofore.  On 
filing  in  the  registrar's  office  the  deed  and  order  of  confirmation 
of  the  sale  directing  him  so  to  do,  the  registrar  will  transfer  the 
land  to  the  purchaser  at  such  sale. 

The  great  advantages  in  this  change  in  administering  upon 
land  of  a  deceased  owner  are  manifest.  All  questions  concerning 
hoirsliip,  dower  and  riglits  of  creditors  are  thus  conclusively  settled 


at  the  time,  and  do  not  continue,  as  under  the  old  system,  to  remain 
for  years  afterwards  as  possible  defects  in  a  title. 

TAX    SALES. 

The  holder  of  a  tax  certificate  of  sale  must  within  three 
months  after  the  date  of  sale  file  the  certificate  of  sale  or  a  sworn 
copy  thereof  with  the  registrar  for  entry  upon  the  proper  certificate 
of  title,  and  during  the  same  period  must  mail  to  all  persons  noted 
upon  the  certificate  of  title  as  interested  in  the  land  a  notice  of  the 
registration  of  the  tax  certificate  of  sale.  In  default  of  such  filing 
and  notice,  the  land  is  released  from  the  sale.  Should  the  certifi- 
cate of  sale  ripen  into  a  tax  deed,  the  holder  thereof  may,  on  pre- 
sentation of  a  tax  deed  and  outstanding  certificate  of  title,  have 
the  land  transferred  to  him.  If  he  can  not  present  the  outstanding 
certificate  of  title  he  must  present  an  order  of  the  court  ordering 
the  sale  for  the  tax,  and  this  order  can  be  granted  only  after  notice 
to  all  persons  interested  in  the  land. 

PROCEEDINGS    IN    CHANCERY. 

The  act  provides  a  ready  recourse  to  a  court  of  equity  in  all 
cases  of  wrong,  doubt  or  mistake,  and  the  courts  have  at  all  times 
full  control  over  the  n  iristrar.  But  the  title  of  a  bona  fide  pur- 
chaser or  incumbrancer  will  always  be  upheld. 

INDEMNITY    FUND. 

In  nearly  all  of  the  countries  where  the  Torrens  system  is  in 
use  an  indemnity  fund  is  provided  to  make  good  any  losses  in- 
curred by  rightful  owners  in  being  deprived  of  their  land  through 
fraud  or  accident.  This  fund  is  raised  by  charging  a  small  foe, 
usually  one-fifth  of  one  per  cent,  upon  the  value  of  the  land  when 
first  registered,  and  each  time  it  afterwards  passes  by  descent  or 
devise.  Small  as  such  fee  is,  it  has  invariably  proved  to  he  much 
larger  than  necessary.  Drafts  upon  these  assurance  funds  have- 
been  few  and  unimportant.  In  some  of  the  British  colonies  no 
successful  claim  whatsoever  has  been  made  u})on  them. 


The  Illinois  act  provides  an  indemnity  fund  by  the  payment 
of  a  small  charge  of  one-tenth  of  one  per  cent,  upon  the  value  of 
the  land  when  first  registered,  and  a  like  sum  upon  each  transfer 
by  descent  or  devise.  This  indemnity  fund  is  kept  and  managed 
by  the  county  treasurer  under  the  supervision  of  the  county  court. 
Ready  proceedings  are  authorized  for  the  recovery  of  compensa- 
tion for  loss  or  damage  arising  from  the  operation  of  the  act. 

FEES. 

Initial  registration  fees  are  as  follows: 

Clerk  of  Court  on  filing  application $  5.00 

Publication  notice 2.00 

Registrar  for  examination  of  title 15.00 

Registrar  on  issue  of  certificate  of  title 2.00 

Total $24.00 

Sheriff's  fees  for  service  of  summons,  if  any,  are  to  be  added, 
together  with  the  contribution  to  the  indemnity  fund,  one-tenth  of 
one  per  cent,  of  the  value  of  the  property,  or  one  dollar  on  each 
$1,000. 

The  procedure  in  Massachusetts  is  substantially  the  same,  as 
a  brief  extract  from  Attorney  General  Knowlton  of  Massachusetts 
will  disclose.     He  says : 

"A  judicial  proceeding  is  instituted  which  ends  in  a  decree  de- 
claring who  is  the  owner  of  the  land  involved  and  what  other  inter- 
ests, if  any,  there  are  in  it.  Before  the  decree  is  entered,  however, 
an  examination  of  the  title  is  made  by  an  oflScial  examiner,  and 
notice  of  the  proceedings  is  given  to  all  persons  interested.  This 
decree  serves  as  a  declaration  or  root  of  title,  which  is  conclusive 
upon  all  the  world,  back  of  which  the  courts  will  not  go.  The  title 
to  the  land  having  been  thus  conclusively  declared,  it  is  provided 
that  the  usual  methods  of  conveying  or  dealing  with  land  or  raising 
rights  in  land  by  deed  or  prescription  shall  not  apply  to  such  regis- 
tered land,  so  called,  but  rights  therein  are  to  be  transferred  or  cre- 
ated only  by  the  act  of  making  a  public  record  of  such  transfer  or 
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creation;  and  thie  public  record  is  so  kept  that  the  records  which 
relate  to  one  parcel  of  land  are  entered  upon  a  single  page  in  the 
registry  book,  which  page  shows,  therefore,  the  actual  state  of  the 
title  at  all  times.  The  two  chief  features  of  the  system  are,  there- 
fore, (1)  A  conclusive  declaration  of  the  title  to  land  by  a  decree 
made  after  an  oflScial  examination  and  notice  given  to  all  persons 
interested,  which  decree,  so  to  speak,  ^posts'  the  title  up  to  date  and 
declares  absolutely  and  as  against  all  the  world  the  only  rights 
'  which  exist  in  the  land,  and  (2)  a  change  in  the  method  of  transfer 
and  creation  of  rights  in  r^stered  land,  by  which  rights  are  trans- 
ferred or  created  only  by  a  public  registration  of  the  fact. 

"Another  feature  common  to  most  of  the  Torrens  statutes  is  the 
provision  for  an  'assurance  fund,'  so  called.  Each  applicant  for 
original  registration  is  required  to  contribute  to  a  fund  which  is 
used  to  make  compensation,  if  necessary,  to  any  person  whose  rights 
may  be  lost  by  fraud  or  mistake  in  registration.  This  provision 
was  not  contained  in  the  original  Torrens  acts  of  England  being 
first  enacted  in  1897,  and  is  not  an  essential  feature  of  the  Torrens 
system.     It  is  contained,  however,  in  the  Massachusetts  act." 

THE  OLD  AND  THE  NEW  SYSTEMS  COMPARED. 

Speaking  on  this  subject  Attorney  General  Knowlton  further 
says: 

"The  differences  between  the  Torrens  system  and  the  system 
of  registration  of  deeds  which  has  been  in  operation  in  Massachu- 
setts for  about  two  hundred  and  fifty  years,  are  marked. 

"The  object  of  the  system  of  registering  deeds  is  to  give  public 
notice  of  all  instruments  affecting  the  title  to  land.  Conveyances 
are  not  valid  except  as  between  the  parties  and  "persons  having 
actual  notice  unless  they  are  recorded.  But  written  instruments 
constitute  only  one  class  of  evidence  of  title.  Many  facts,  such  as 
marriage,  death,  capacity,  execution,  delivery,  adverse  possession, 
.  etc.,  which  are  outside  of  the  record,  are  essential  to  a  claim  of  title. 
The  system  of  registering  deeds  does  not  result  in  the  absolute  ascer- 
tainment of  title.  One  examining  the  records  can  see  all  the  con- 
veyances which  he  need  look  out  for,  but  he  can  not  be  sure  that  his 
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title  is  unimpeacliable  on  grounds  arising  independent  of  convey- 
ances. As  was  said  by  one  of  the  most  eminent  conveyancers  in 
England,  testifying  before  the  Royal  (Dommission  in  1856 :  'Title 
by  deed  can  never  be  demonstrated  as  an  ascertained  fact ;  it  can 
only  be  presented  as  an  inference  more  or  less  probable,  deducible 
from  the  documentary  evidence  accessible  at  the  time  being.'  Be- 
side the  fact  that  title  can  never  be  absolutely  ascertained  by  exami- 
nation under  a  system  of  registering  deeds,  there  is  the  further  dis- 
advantage that  upon  each  transfer  a  fresh  examination  has  to  be 
made  and  the  whole  ground  has  to  be  gone  over  again.  Since  there 
are  different  degrees  of  skill  among  conveyancers,  purchasers  are 
usually  unwilling  to  take  the  opinion  of  counsel  who  has  made  a 
previous  examination,  but  insist  that  an  examination  should  be 
made  by  their  own  conveyancer.  All  these  re-oxami nations  involve 
exi>ense  and  delay,  which  are  generally  needless. 

*'Under  the  Torrens  system  not  deeds  but  titles  are  registered. 
The  actual  state  of  the  title  at  the  time  of  original  registration  is 
declared  with  absolute  certainty  once  for  all.  Xo  re-examination 
is  necessary  because  subsequent  dealings  do  not  take  effect  until 
they  are  noted  on  the  register ;  and  by  the  mere  inspection  of  this 
the  actual  state  of  the  title  may  be  at  any  time  quickly  and  easily 
ascertained.  While  under  the  system  of  registering  deeds  the  con- 
veyancer has  some  of  the  evidence  of  title  before  him  and  must  in- 
vestigate and  form  his  own  conclusion  upon  the  title,  under  the 
Torrens  system  the  title  is  declared  with  certainty.  *In  the  one 
case  he  finds,  so  to  speak,  the  sum  worked  out  for  him ;  in  the  other 
he  has  the  fissures  given  him  and  he  has  to  work  out  the  sum  for 
himself.'^' 

Under  the  above  heading,  Judge  Sheldon  says: 
""In  Illinois,  as  in  the  other  States,  land  titles  have  been  dealt 
with  under  the  system  known  as  registration  of  deeds.  Titles  pass 
and  liens  are  created  by  tlie  execution  and  delivery  of  sufficient  in- 
struments in  writing,  and  notice  of  tln^sc  to  subsequent  purchasers 
is  afTe(!t(vl  by  tlie  record  of  snch  instrument  in  the  office  of  the  re- 
corder of  deeds.     Purchasers  are  also  to  search  not  only  for  re- 
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corded  instruments,  but  for  judgments  and  all  other  proceedings  in 
any  of  the  Courts  of  Record  which  may  affect  the  title.  On  a 
transfer,  a  seller  has  to  show  that  the  deed  to  him  is  the  last  link  in 
an  unbroken  chain  of  properly  drawn,  executed  and  recorded  con- 
veyances, reaching  back  to  the  patent  from  the  Government,  a 
period  of  usually  more  than  forty  years.  This  search,  reduced  to 
writing  and  knoAvn  as  an  abstract  of  title,  can  be  made  only  by  those 
skilled  in  the  business.  It  contains  a  synopsis  of  every  conveyance 
or  judicial  proceeding  affecting  the  land  and  constitutes  a  complete 
history  of  the  title.  On  each  fresh  dealing  with  the  land,  this  ab- 
stract of  title  is  continued  or  brought  down  to  date.  When  com- 
pleted, the  question  whether  the  title  so  set  forth  is  merchantable  is 
determinable  only  by  another  set  of  experts,  attorneys  skilled  in  ex- 
amining titles.  To  each  sale  and  mortgage  is  shackled  the  delay 
and  expense  caused  by  the  preparation  of  the  abstract  and  its  exam- 
ination by  counsel.  Our  usual  abstract  of  title,  with  its  perpetual 
continuations,  is,  as  has  been  well  said,  but  another  edition  of  the 
House  that  Jack  Built. 

"This  system  is  found  unsatisfactory  in  the  following  partic- 
ulars : 

"First — The  expense.  The  cost  of  the  abstract,  either  in 
whole,  or  its  continuation,  is  necessary  in  each  transfer  of  title.  To 
this  must  be  added  the  cost  of  its  examination  by  the  attorney  for 
the  buyer.  In  Cook  county  the  average  outlay  for  these  two  items 
will  be  probably  not  less  than  $25.  It  is  estimated  that  in  Illinois, 
the  annual  cost  of  abstracts  of  title  and  their  examination  by  coun- 
sel, is  upwards  of  $10,000,000,  a  sum  exceeding  every  twenty  years 
the  entire  losses  by  the  great  Chicago  fire.  The  land  owners  of  the 
United  States  pay  annually  for  abstracts  and  examining  lawyers' 
fees  a  sum  greater  than  the  yearly  interest  upon  the  national  debt ; 
ninety  per  cent,  of  such  expense  would  be  saved  were  our  titles  un- 
der the  Torrens  system. 

"Second — The  delay.  Too  long  a  time  intervenes  between  the 
making  of  the  contract  of  sale  and  the  delivery  of  the  deed.  De- 
lays consequent  upon  procuring  abstracts,  their  examination  and 
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hunting  up  matters  that  do  not  appear  of  record,  frequently  run 
into  many  months. 

"Third — The  insecurity.  The  purchaser  buys  at  his  peril. 
Errors  may  intervene  not  only  in  the  making  of  the  abstract,  but  in 
the  opinion  of  the  buyer's  attorney.  As  against  all  such  errors  the 
buyer  assumes  the  risk.  If  the  defects  be  suflSciently  serious,  he 
may  lose  the  land,  and  then  may  recover  damages  from  his  grantor 
under  covenants  of  warranty.  Forged  deeds  are  as  easily  recorded 
as  genuine  ones.  The  forged  instrument  is  taken  away  after  being 
recorded,  and  from  the  abstract  the  forgery  can  not  be  detected. 

"Fourth — The  always  increasing  record  of  instruments  and 
matters  connected  with  the  title,  the  accumulation  of  books  and  in- 
dexes in  the  recorder's  office,  and  the  lengthening  of  the  abstracts 
of  title,  steadily  increase  the  costs  of  transfers  and  the  risk  of  errors. 
Since  October,  1871,  there  have  accumulated  in  the  recorder's  office 
in  Cook  county  more  than  7,300  large  books  of  records  of  deeds 
and  mortgages  each  with  about  600  pages.  At  the  present  rate  of 
annual  increase,  within  fifty  years  these  books  will  be  so  numerous 
as  to  require  a  large  building  for  their  keeping;  and  the  time  and 
expense  necessary  for  tlieir  examination  will  very  seriously  inter- 
fere with  transfers. 

"Fifth — These  defects  in  the  present  system  ojoerate  as  a  per- 
2>etual  tax  upon  the  holders  of  real  estate,  directly  reduce  its  ease 
of  convertibility  into  money,  and  thus  lower  its  market  value.  This 
burden  is  always  increasing. 

"Xo  way  is  perceived  by  wliich  tlie  present  system  can  be  re- 
tained and  these  defects  removed. 

"Compared  with  our  present  system,  the  new  method  of  trans- 
fer by  registration  of  title  shows  the  following  advantages: 

"First — Expense.  The  cost  of  an  initial  registration  imder 
the  new  law  is  about  $25,  less  than  tlu^  usual  cost  of  a  single  trans- 
fer under  the  ])re^ent  system.  The  cost  of  all  subsequent  transfers 
is  irreatly  reduced.  The  entire  cost  of  an  ordinary  transfer  of  a 
})i('ee  of  r(\i»"istered  land  upon  a  sale  or  mortgage  is  $3.00.  These 
charixes  being  fixed,  are  ascertainable  in  advance  so  both  seller  and 
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buyer  know  before  hand  the  expense  of  carrying  out  of  any  sale  or 
transfer.  An  ordinary  transfer  or  mortgage  of  registered  land  is 
a  transaction  so  simple  in  its  nature  that  the  real  estate  broker,  or 
even  the  parties  themselves,  if  of  ordinary  business  intelligence, 
may  easily  carry  it  into  effect  and  without  the  aid  of  a  lawyer  or  an 
abstract  of  title.  Certificates  of  title  thus  become  available  for 
short  time  loans,  thirty  or  sixty  days. 

*^Second — Time.  Registered  land  may  be  sold  or  mortgaged 
and  the  money  safely  paid  over  within  an  hour  or  two  after  the 
making  of  the  verbal  contract.  The  ownership  of  the  property,  and 
whether  incumbered  or  not  is  shown  by  the  register  book  at  a  glance. 
The  certificate  held  by  the  owner  shows  the  title  at  its  date,  and  in- 
spection of  the  original  certificate  of  title  or  in  lieu  thereof,  a  certi- 
ficate of  search  obtainable  from  the  registrar  will  show  all  subse- 
quent liens.  If  none  appears,  the  money  is  paid  over,  the  certifi- 
cate of  title  accompanied  by  the  deed  or  mortgage  is  delivered  to 
the  registrar,  the  proper  entry  made  upon  the  register,  and  the 
transfer  is  complete. 

'^Third — Security.  The  insecurity  of  the  present  system  is 
largely  due  to  the  fact  that  since  upon  each  transfer  the  title  must 
be  searched  back  to  the  government,  there  can  be  no  rest  in  such 
searches,  and  error  in  their  making  is  possible.  By  the  Torrens 
system  the  title  is  rested  or  quieted  by  law  at  each  transfer^  hence-' 
upon  a  proposed  transfer  no  search  back  of  the  preceding  transfer  is 
necessary.  Everything  necessary  to  know  must  and  will  appear 
upon  the  original  certificate  of  title.  This  curtailing  of  the  search 
greatly  reduces  risk  of  error.  All  rights  of  the  buyer  to  recover 
damages  from  the  seller  for  any  imperfection  in  the  title,  if  war- 
ranted, are  fully  preserved.  If  any  purchaser,  through  caution, 
desires  to  satisfy  himself  as  to  the  correctness  of  any  first  registra- 
tion, he  will  examine,  or  have  his  counsel  examine,  the  abstracts 
and  all  other  evidences  of  title  upon  which  the  first  registration  was 
effected.  All  subsequent  transfers  or  dealings  with  the  registered 
title  are  matters  of  public  record,  and  are  also  open  to  examination 
of  the  purchaser  if  he  so  desires.     While  such  examinations  may 
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perhaps  be  made  with  more  or  less  frequency  during  the  first  two 
years  after  registration,  yet,  as  the  act  of  the  registrar  is  final,  they 
will  be  more  and  more  infrequent,  until  they  cease  altogether.  Un- 
der the  present  system,  security  is  dependent  upon  the  examination 
made  by  the  owner.  Under  the  new  system  all  such  security  is  re- 
tained ;  and,  in  addition,  the  buyer  has  the  benefit  of  (1)  the  oflScial 
examination,  made  by  the  registrar  before  the  title  is  registered, 
and  the  decree  entered  thereon  ordering  registration,  which  can  be 
attacked  only  within  the  limitation  period;  (2)  the  conclusiveness 
given  by  law  to  the  act  of  the  registrar  in  registering  all  subsequent 
transfers  or  dealings;  (3)  and  the  indemnity  fund  created  espe- 
cially to  make  good  such  losses. 

"Fourth — Shortening  of  the  records.  Under  the  present  sys- 
tem, all  deeds  and  mortgages  are  copied  at  length  in  the  books  of 
the  recorder  and  the  originals  returned  to  the  owners.  There  is  no 
copying  of  any  deed  or  mortgage  of  a  registered  title,  as  the  original 
instruments  are  retained  by  the  registrar.  The  area  of  search  is 
reduced  to  a  single  page. 

"Fifth — A  safe  method  of  much  more  quickly  transferring  ti- 
tles at  a  smaller  cost  increases  the  saleable  value  of  the  property. 

"The  new  law  is  drawn  upon  the  theory  that  the  register  book, 
composed  as  it  is  of  the  certificates  of  title  issued  by  the  registrar, 
shall  be  an  authoritative  list  of  the  persons  entitled  to  sell,  mortgage 
or  deal  as  owners  with  the  registered  land  situated  within  the 
county.  It  is  a  public  record  started  by  a  judicial  decree  and  kept 
by  an  ofiicial  under  bond  and  other  safeguards  ample  to  insure  its 
accuracy ;  and  if  its  authoritativeness  be  sanctioned  by  law,  no  rea- 
son is  perceived  why  all  cannot  safely  rely  upon  such  accuracy.  It 
has  been  most  amply  demonstrated  in  other  countries  that  such  a 
list  can  be  both  authoritative  and  accurate. 

"The  defects  in  our  present  system  of  transferring  land  have 
brought  into  existence  in  Illinois  title  guaranty  or  title  insurance 
companies.  Each  of  these  is  the  owner  of  a  set  of  abstract  books. 
Their  methods  provide  for  an  examination  of  the  title  sought  to  be 
guaranteed  or  insured,  and  upon  those  selected  by  the  company  as 
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free  from  risk  or  doubt,  policies  of  guaranty  or  insurance  are  issued 
on  payment  of  a  premium  or  rate  fixed  by  the  company.  This  pre- 
mium or  rate  in  ordinary  cases,  when  there  are  no  defects  in  the 
title,  is  one  per  cent,  of  the  value  of  the  land,  which  may  be  insured 
to  its  full  value  or  less.  The  policy  is  a  contract  on  the  part  of  the 
company  to  defend  all  suits  attadcing  the  title  brought  against  the 
insured,  his  heirs  and  devisees,  to  the  extent  of  the  sum  insured. 
These  policies  do  not  protect  a  subsequent  purchaser  or  mortgagee 
without  being  transferred  by  the  issue  of  a  new  policy  upon  the  sur- 
render of  the  old  one  and  payment  of  additional  charges  and  costs 
fixed  by  the  company.  They  do  not  cover  any  risk  by  reason  of 
liens,  conveyances  or  other  instruments  of  writing,  not  of  record  at 
the  date  of  the  policy,  nor  by  the  rights  of  persons  in  possession  not 
shown  of  record.  The  policies  are  secured  by  the  capital  of  the 
company. 

^The  method  in  use  by  these  guaranty  companies  gives,  no 
doubt,  additional  security  to  the  title  shown  of  record,  but  their  pol- 
icies contain  many  conditions  and  stipulations  greatly  limiting  the 
value  of  the  guaranty.  These  are  necessary,  as  these  companies 
in  effecting  such  guarantees,  have  not  the  aid  of  the  statutes  of  limi- 
tation and  rules  of  property  contained  in  a  registration  of  title  act, 
which  are  so  essential  to  the  protection  of  the  title. 

"These  guaranty  title  companies  do  not  overcome  to  any  great 
degree  any  of  the  defects  or  disadvantages  hereinbefore  shown  to 
exist  in  the  present  system.  They  do  not  materially  reduce  the  ex- 
pense of  transferring  or  dealing  with  the  title,  nor  the  necessary 
time  involved  therein.  While  they  give  the  owner  a  guarantee 
which  he  lacked  before,  yet  it  is  only  against  matters  of  record,  and 
is  limited  to  the  face  of  the  policy.  They  do  nothing  toward  lessen- 
ing the  length  or  volume  of  public  records,  and  guaranteed  titles 
must  be  still  dealt  with  through  the  medium  of  abstracts  prepared 
from  these  constantly  increasing  volumes  in  the  recorder's  office. 
The  guarantee  of  a  private  corporation  can  not  make  a  title  conclu- 
sive or  indefeasible.  The  issuance  of  such  a  policy  can  affect  no 
adverse  rights  whatsoever.  Neither  does  such  a  guaranty  in  any 
way  rest  or  quiet  a  title.     In  short,  the  guaranty  of  title  system,  as 
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used  by  these  companies,  although  in  one  way  giving  an  additional 
security  of  title,  nevertheless  in  all  other  respects  is  little  or  no  im- 
provement upon  the  old  system.  Such  companies  seem  better 
suited  for  large  cities  and  are  not  likely  to  soon  be  able  to  aid  the 
land  owner  in  smaller  towns  or  country  districts.  These  and  sim- 
ilar objections  to  guaranty  of  title  companies  have  been  found  to 
exist  in  other  places  where  such  companies  have  been  longer  in  ex- 
istence. The  very  existence  of  those  companies  is  a  strong  illus- 
tration of  the  necessity  for  a  radical  change  in  our  method  of  deal- 
ing with  titles  to  land. 

"In  addition  to  the  summary  of  the  seven  benefits  of  the  system 
of  registration  of  titles  made  by  Sir  Robert  Torrens,  and  all  of 
which  have  been  fully  justified  in  its  use,  we  may  add  an 

'^Eighth — As  to  registered  lands,  it  saves  the  rights  of  infants 
and  others  under  disability,  as  no  one  can  deal  with  the  land  except 
through  the  registrar's  office  where  all  rights  clearly  appear  and 
must  be  respected." 

COMPARATIVE   COST. 

The  expense  of  the  initial  registration  of  a  title  depends  en- 
tirely upon  the  statutory  provision.  In  ^Minnesot^  for  example, 
on  property,  the  assessed  valuation  of  which,  exclusive  of  improve- 
ments, is  $1,000,  the  expense  of  registration  would  be  as  follows: 

Clerk^s  fees $  3.00 

Register's  fees  for  recording  application SO 

Publishing  summons  (about) 3.00 

Assurance  fund 1.00 

Registrar's  fee 1.00 

Issuing  certificate 2.00 

Total $10.80 

To  this  should  be  added  lawyer's  fees  for  proving  up  the  case. 
Tf  the  assessed  value  of  the  property,  exclusive  of  improvements,  is 
more  than  $1,000,  add  to  the  a])ove  $1.25  for  each  additional  thou- 
sand dollars. 
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The  original  cost  of  registering  is  no  more,  and  usually  much 
less,  than  the  usual  cost  of  examining  an  abstract,  while  the  cost  of 
transferring  or  mortgaging,  after  the  registration  is  once  made,  is 
a  nominal  sum,  from  two  to  three  dollars,  including  both  record  and 
release  of  the  incumbrance. 

Compare  with  this  our  system  in  Colorado.  The  fees  differ 
so  widely  in  this  State  that  no  definite  scale  of  charges  can  be  given. 
But  take  as  an  average  illustration : 

COST  OF  $500  LOAN  IN  COLORADO. 

Real  estate  agent,  brokerage  4  per  cent .$20.00 

Continuation  or  preparation  of  abstract,  say.  .  .  .     7.50 

Attorney's  fee  for  examination  (minimum) 10.00 

Draft  of  trust  deed 2.50 

]Srotary's  fees 50 

Clerk's  fees  for  recording 2.00 

Release  deed  of  trust  (public  trustee) 2.00 

Acknowledgment 25 

Recording  release  deed 2.00 

Total $46.75 

Thus  the  borrower  would  have  to  pay  nearly  10  per  cent,  for 
the  use  of  $500  for  one  year,  saying  nothing  of  the  interest. 

The  above  estimates,  of  course,  are  upon  the  assumption  that 
there  are  no  complications  of  title,  and  the  abstract  fee  and  the  at- 
torney's fee  are  both  minimum.  There  are  very  few  reputable  at- 
torneys who  charge  less  than  $25.00  for  examining  a  title  of  prop- 
.  erty  that  is  at  all  valuable. 

"It  requires  the  highest  degree  of  legal  knowledge  to  pass  upon 
questions  of  title  under  our  present  laws  and  the  decisions  of  our 
courts.  It  is  also  hard  work,  physical  and  mental,  to  examine  the 
numerous  records  which  are  being  voluminously  increased  each 
year,  and  finally,  the  lawyer  is  liable  to  a  suit  for  damages  and  may 
be  forced  to  pay  heavily  for  any  mistake  he  may  make.  No  class  of 
legal  work  is  so  dangerous,  disagreeable  and  poorly  renin nera tod  as 
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the  examination  of  title.  But  under  the  Torrens  system,  after  the 
title  has  been  once  examined  and  registered,  no  other  examinations 
are  necessary,  and  these  ever  recurring  expenses  are  eliminated."— 
Eugene  C.  Massie. 

Mr.  Massie  gives  an  illustration  of  an  occurrence  that  hap- 
pened to  a  prominent  Virginian,  who  says :  "The  first  two  transac- 
tions that  fell  upon  me  after  my  father's  death  were,  first,  to  sell 
$96,000  of  certain  bonds;  the  second,  to  buy  a  little  lot  costing 
$600.  The  first  took  twenty  minutes,  the  latter  consumed  nearly 
three  weeks ;  and  the  expenses  of  the  two  were  absurdly  near  being 
the  same." 

Another  result  of  this  condition  of  affairs  is  that  the  burden  of 
costs  attending  transactions  in  real  estate  bears  most  heavily  upon 
the  men  of  moderate  means,  who  constitute  the  great  body  of  the 
people,  and  who,  under  our  form  of  government,  form  the  sheet 
anchor  of  the  State  and  Nation. 

The  cost  of  a  $500  loan  for  one  year  for  three  or  five  years  is 
proportionately  much  greater  than  the  cost  of  a  $10,000  loan,  be- 
cause the  examination  of  the  title  in  the  latter  case  may  cost  no 
more  than  in  the  former,  and  the  fees  for  writing  and  recording  the 
deeds  are  exactly  the  same  in  both  cases. 

DEFECTIVE  RECORDS. 

But  whether  an  attorney  charges  much  or  little  for  his  opinion, 
he  can  tell  nothing  about  a  great  many  things  that  do  not  appear 
upon  the  record.     The  record  is  as  silent  as  the  Sphynx  upon : 

(a)  The  genuineness  of  the  signatures  either  of  the  parties  to 
the  deeds  or 

(b)  The  magistrate  before  whom  the  acknowledgments  were 
made. 

(c)  The  records  constitute  no  proof  of  the  identity  of  the  par- 
ties, though  in  populous  counties  there  are  many  of  the  same  name. 

(d)  They  do  not  show  delivery  of  the  deed,  though  that  is  a 
necessary  element  of  a  valid  transfer. 

(e)  They  do  not  show  the  legal  capacity  of  the  parties. 

(f )  They  do  not  show  the  true  heirs  or  decedents. 
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(g)  They  give  no  warning  of  marriage  or  divorce. 

(h)  They  make  no  revelation  of  rights  acquired  by  prescrip- 
tion. 

(i)  They  give  no  indication  of  titles  ripened  by  adverse  pos- 
session. Valid  county  roads  can  be  established  across  lands  by 
twenty  years  user,  and  rights  of  way  for  ditches  in  much  less  time. 

(j)  The  records  do  not  necessarily  show  whether  a  decedent 
died  testate  or  intestate ;  there  seems  to  be  no  limit  to  the  time  in 
which  a  will  may  be  filed. 

(k)   The  records  give  no  proof  of  proper  boundaries. 

(1)  They  offer  no  proof  of  authority  of  officers  of  corporations 
to  execute  deeds. 

(m)  They  give  no  warning  when  title  has  been  lost  by  the  ex- 
ercise of  the  right  of  eminent  domain. 

(n)  They  give  no  information  of  the  reversal  of  decrees  of 
court  upon  which  the  title  may  rest. 

(o)  They  are  wholly  silent  as  to  any  liens  which  may  arise  un- 
der Federal  statutes  or  suits  or  decrees  of  Federal  Courts. 

(p)   There  may  even  be  tax  titles  upon  the  land. 

(q)  It  may  have  been  sold  in  judicial  proceedings  against  any 
of  the  several  owners. 

(r)  Any  of  the  various  owners  may  have  gone  into  bankruptcy 
and  lost  his  title  thereby. 

(g)  Any  of  the  deeds  in  the  chain  of  title  may  have  been 
forged,  and  therefore  void.  All  original  deeds  are  withdrawn  from 
the  recorder's  office  under  the  practice  and  custom  in  this  State. 

(t)  Any  one  of  the  grantors  may  have  been  an  infant,  insane 
or  idiotic,  or  may  have  been  acting  under  duress. 

(u)  There  may  be  suits  pending  which  affect  the  land. 

(v)  There  may  even  be  and  in  fact  often  are  deeds  or  mort- 
gages recorded  which  are  not  indexed. 

(w)  A  patent  after  issue  by  the  United  States  is  sometimes  re- 
voked.    The  revocation  is  never  recorded. 

(x)  Abstracts  are  notoriously  filled  with  errors  and  incom- 
plete, and  if  the  attorney  does  not  go  to  the  records  themselves  but 
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relies  simply  upon  the  abstract — as  most  of  them  do  when  they  are 
only  paid  a  nominal  fee — his  opinion  is  simply  a  hypothetical  con- 
jecture. 

It  is  in  that  respect  like  our  every  day  experience  in  many 
other  matters.  A  client  comes  in  and  relates  his  case ;  you  caution 
him  to  tell  all  the  facts  very  fully  and  accurately ;  he  rather  resents 
the  intimation  that  he  might  leave  out  or  color  anything.  You 
listen  patiently  and  cross-examine  him,  until  you  learn  or  think  you 
learn  all  he  knows ;  then  you  guardedly  advise  him  that  from  the 
facts  as  he  states  them,  his  evidence  of  title  is  good — that  is,  he  ap- 
pears to  have  a  good  case.  You  prepare  the  complaint  or  answer 
upon  his  showing  and  go  to  trial.  When  for  the  first  time  you  find 
that  he  has  not  only  not  told  you  all  of  the  facts,  but  that  there  are 
more  than  the  twenty-six  latent  defects  herein  suggested ;  and  you 
go  out  of  court  reflecting  upon  the  vanity  and  uncertainty  of  all 
things  in  this  world. 

(y)  But  one  of  the  most  dangerous  and  covert  provisions  in 
this  State  is  Section  1472,  Mills,  making  all  the  property,  real  and 
personal,  of  every  person,  convicted  of  any  offense  bound  for  the 
costs,  and  creating  a  lien  upon  all  his  property,  and  making  the  lien 
relate  back  to  the  time  of  the  arrest.  Not  only  that,  but  the  courts 
have  held  that  the  lien  provided  by  this  statute  is  not  limited  to  the 
coimty  in  which  the  information  is  filed ;  and  is  not  affected  by 
change  of  venue. 

A  man  may  be  under  arrest  and  out  on  bonds  for  months  and 
months.  The  writer  personally  lost  a  good  sized  fee  once  by  the 
practically  retroactive  effect  of  this  statute ;  so  he  has  remembered 
that  section  ever  since.  But  it  was  one  of  the  first  statutes  adopted 
in  the  territory  in  1861,  and  has  always  been  a  great  protection  to 
the  counties,  so  I  have  never  tried  or  wanted  to  repeal  it.  How- 
ever, you  had  better  look  out  for  it.  It  may  fly  up  and  hit  you 
some  day. 

(z)  If  finally  in  diso'iist  the  o^\^ler  re  sorts  to  a  title  guaranty 
company,  lie  has  to  pay  an  additional  f(»e  for  taking  a  still  longer 
shot  at  a  title.  Even  if  the  company  is  solvent,  the  ruinous  litiga- 
tion that  would  probably  be  re(]uired  before  he  made  it  pay  any- 
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thing,  would  not  only  break  him  up,  but  make  him  cease  to  deal  in 
real  estate  the  remainder  of  his  life.  For  the  labyrinth  of  fine  print 
in  many  insurance  policies  usually  contains  sufficient  provisions  to 
protect  the  company  from  any  liability  under  any  circumstances. 

(&)  After  running  the  above  gauntlet,  if  the  owner  has  any 
money  left,  he  might  go  and  consult  a  fortune  teller  and  learn  who 
owns  his  property. 

CONCLUSION   AND   SUMMARY. 

In  presenting  this  subject  to  the  Bar  Association,  the  writer 
has  purposely  refrained  from  giving  his  own  opinions  or  inserting 
very  much  of  his  own  judgment  upon  this  subject.  It  is  deemed 
that  both  the  bar  and  the  public  would  be  much  more  interested  and 
would  certainly  give  a  great  deal  more  weight  to  the  expressions  of 
the  highest  courts  upon  the  constitutional  and  statutory  features  in- 
volved and  the  mature  judgment  of  the  most  profound  students  and 
eminent  writers  upon  the  subject,  than  they  would  to  any  mere  ex- 
pression of  opinion  by  one  who  has  had  no  personal  experience  with 
the  operation  of  the  law.  Moreover,  deference  to  the  other  mem- 
bers of  the  Torrens  commission  would,  of  itself,  prevent  me  from, 
at  this  time,  giving  a  more  full  expression  to  my  individual  opinion 
as  to  what  course  should  be  pursued  in  this  matter  by  our  legisla- 
ture. 

But  it  certainly  cannot  be  out  of  place  to  urge  upon  this  Asso- 
ciation the  systematic,  careful  and  thorough  investigation  of  the 
system  as  soon  as  it  is  practicable  to  do  so.  It  will  be  seen  from  the 
above  data  that  the  law  is  now  in  force  in  five  States  of  the  Union, 
viz. :  Massachusetts,  Illinois,  Minnesota,  Oregon  and  California, 
and  that  in  the  first  three  States  mentioned,  the  law  has  been  forci- 
bly and  vigorously  upheld  by  their  Supreme  Courts;  that  in  Ne- 
braska, Virginia,  Michigan,  Colorado  and  two  or  three  other  States, 
commissions  have  been  appointed  to  consider  the  matter  and  draft 
bills  embodying  the  system,  if  they  deem  it  advisable;  and  that 
either  the  Bar  Association  or  the  legislature  of  some  ten  or  twelve 
other  States  are  earnestly  considering  the  subject. 
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Nearly  all  of  this  rapidly  increasing  movement  in  behalf  of 
this  system  has  occurred  within  the  past  five  or  six  years,  and  the 
Colorado  State  Bar  Association  will  certainly  not  be  behind  in  the 
procession.  Notwithstanding  the  new  system  contemplates  a  great 
change  in  the  handling  of  real  estate;  nevertheless,  when  any 
change  means  substantial  improvement  the  lawyer  should  be  the 
last  man  to  stand  in  the  way  with  his  conservative  objections  and 
strive  to  block  the  wheels  of  progress. 

This  new  system  has  been  demonstrated  to  be  entirely  practi- 
cable. The  real  estate  dealers  throughout  the  United  States  are  al- 
most unanimously  in  favor  of  it.  The  facility  and  rapidity  with 
which  real  estate  can  be  handled  under  this  system  is  quick  to  be 
observed  and  appreciated  by  the  shrewd  real  estate  dealer. 

One  of  them  writes  as  follows:  "Under  the  Torrens  system 
there  is  no  going  back  of  the  returns ;  no  post  mortem  examinations ; 
no  ponderous  abstract  books  to  consult ;  no  fee  to  pay  your  lawyer 
for  examining  the  abstract  every  time ;  no  delay ;  no  imaginary  or 
real  clouds  on  title.  Instead  of  all  that  performance  you  simply 
go  to  the  recorder's  office  and  look  at  the  record  for  that  particular 
lot.  There  the  original  certificate  is  recorded  and  on  the  same  page 
appears  all  the  successive  changes  in  the  history  of  the  title  to  that 
lot  since  registration.  You  can  see  who  owns  the  lot  and  who  has  a 
lieu  or  claim  upon  it,  if  any  one.  It  does  not  require  any  lawyer 
or  abstracter  to  show  you  that.  You  buy  the  lot,  the  seller  makes 
you  'a  deed  and  delivers  it ;  you  and  he  repair  to  the  recorder's 
office,  where  he  delivers  up  his  old  certificate  for  cancellation,  you 
pay  the  price  of  the  lot  and  the  recorder  issues  you  a  new  certificate. 
The  whole  transaction  costs  from  two  to  three  dollars  and  requires 
often  less  than  twenty  minutes  time.  Each  new  certificate  is  con- 
clusive and  closes  the  door  behind  it.  When  you  come  to  sell  the 
lot  all  your  buyer  needs  or  cares  to  know  is  that  you  hold  the  certi- 
ficate and  the  records  show  that  you  own  the  land.  It  is  immaterial 
whether  you  are  the  patentee  from  the  United  States  government, 
or  the  ninety-seventh  owner  of  it — the  certificate  stands  in  your 
name  and  that  settles  it ;  if  no  liens  appear  uncancelled  against  it, 


you  can  give  him  a  good  title  in  five  minutes  without  digging  up 
any  ancient  history." 

The  above  is  quoted  simply  as  an  illustration  of  the  view  of 
one  of  thousands  of  practical  real  estate  men.  For  us  as  lawyers  or 
as  citizens  of  this  State  to  say  that  we  cannot  set  in  operation  a  new 
system  because  it  makes  a  wide  departure  from  the  old,  and  because 
it  is  new  and  not  understood,  would  be  to  belittle  ourselves  as  lack- 
ing in  progressiveness  and  at  the  same  time  be  confessing  our  inca- 
pacity. If,  as  is  shown,  the  system  works  so  successfully  in  other 
Statee,  in  our  State,  where  the  per  cent,  of  illiteracy  is  among  the 
smallest  of  the  States  of  the  Union,  it  would  seem  almost  unpatri- 
otic to  suggest  that  there  is  any  obstacle  in  the  way  of  our  adoption 
of  the  system,  and  relegate  to  the  past  along  with  our  pioneer  day 
method  of  conducting  elections,  the  present,  burdensome,  cumber- 
some, expensive,  uncertain  and  unsatisfactory  method  of  preserving 
and  transferring  titles. 

There  was  at  first  serious  opposition  to  the  introduction  of  the 
Australian  ballot  law.  But  who  is  there  now  that  would  raise  a 
voice  against  that  system,  or  want  to  return  to  the  old  ?  It  has  been 
only  a  very  few  years  since  the  Australian  ballot  system  was  first 
heard  of  in  this  country;  yet  it  is  now  in  practical  operation  in 
nearly  every  State  in  the  Union.  Whether  this  Torrens  system 
shall  be  the  prevailing  method  of  preserving  and  transferring  title 
to  real  estate  in  the  future  or  not,  no  one  can  at  this  time  foretell. 
But  it  is  absolutely  certain  that  the  progressive  citizens  throughout 
these  United  States  are  not  much  longer  going  to  tolerate  our  pres- 
ent land  system. 

How  long  would  the  Colorado  Bar  tolerate  a  system  of  plead- 
ing that  required  an  attorney  to  plead  all  of  his  evidence  and  say 
nothing  about  the  facts?  It's  the  ultimate  fact  of  title  that  we 
want  to  know;  and  this  the  Torrens  system  gives  us.  Evidence  of 
title  is  wholly  inmiaterial.     It  is  absolutely  useless  rubbish. 

It  has  many  times  occurred  to  the  writer  that  this  subject 
would  furnish  a  magnificent  field  of  operation  for  the  commission 
of  distinguished  attorneys  appointed  for  the  promotion  of  uniform- 
ity of  legislation  throughout  the  United  States.     When  this  system 
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is  adopted,  as  the  writer  confidently  believes  that  it  eventually  will 
be,  throughout  every  State  in  the  Union,  we  will  look  back  with  a 
feeling  of  profound  pity  and  regret  at  all  the  years  and  years  of 
patient  toil  spent  by  the  conscientious  members  of  our  noble  profes- 
sion, and  which  might  have  been  obviated  by  the  introduction  of 
this  system  years  ago. 

From  feudal  times  to  our  own  day  the  laws  of  realty  have 
been  incumbered  with  heavy  bonds  from  which  this  system  more 
than  any  other  enactment  will  free  them. 

Wliile  this  country  has  made  phenomenal  strides  in  every  other 
conceivable  direction,  our  method  of  conveying  and  preserving  a 
copy  of  the  evidence  of  title  to  real  estate  has  virtually  remained  at 
a  standstill,  just  where  it  was  one  hundred  and  fifty  years  ago. 
Practically  speaking  we  have  made  no  progress  whatever.  On  the 
contrary  our  old  system  has  always  been  and  is  now  constantly  re- 
trograding as  the  ingenuity  of  courts  and  counsel  conceive  addi- 
tional flaws,  clouds  and  defects  in  a  theretofore  supposedly  good 
title.  The  law  has  hedged  about  the  transfer  of  real  property  with 
so  many  formalities  and  technicalities,  a  failure  to  observe  any  one 
of  which  may  defeat  the  title,  that  our  whole  real  estate  practice 
has  become  so  complicated  and  cumbersome  that  further  forbear- 
ance has  ceased  to  be  a  virtue.  It  would  not  be  so  intolerable  if 
there  was  any  court  or  responsible  person  authorized  to  conclu- 
sively determine  whether  these  formalities  and  technicalities  were 
properly  observed  or  not  and  say  whether  a  man's  title  is  good  or 
bad.  But  there  is  not.  Any  information  that  the  intending  pur- 
chaser may  obtain  is  merely  the  opinion  of  a  private  person,  and 
the  purchaser  must  always  buy  at  his  peril. 

While  in  the  great  centers  of  population  and  throughout  the 
countrv  at  large,  there  has  for  many  years  been  a  growing  opinion, 
especially  among  the  attorneys,  that  there  ought  to  be  a  better,  less 
expensive,  more  expeditious  and  secure  way  of  knowing  and  trans- 
ferring title  to  real  estate  than  the  old  method.  Yet  it  is  only 
within  the  past  half  dozen  years  that  any  concerted,  determined  and 
definite  action  has  been  taken  in  that  direction  in  this  country. 
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There  is  really  no  good  reason  why  real  estate — so  far  as  title 
is  concerned — should  not  be  sold  with  as  little  expense,  trouble  and 
delay  as  other  property. 

And  now  that  this  reform  movement  in  the  manner  of  preserv- 
ing and  transferring  title  to  real  estate  has  started,  it  is  as  certain  to 
follow  as  the  night  the  day  that  this  system,  or  some  modification  of 
it,  will  be  universally  adopted  in  the  United  States  and  throughout 
the  civilized  world  within  a  very  few  years.  It  is  a  system  con- 
ceived and  carried  out  in  plain  common  sense.  For  clearness  and 
certainty,  for  speed  and  safety,  and  for  economy  of  time  and  ex- 
2>ense  the  system  commends  itself  to  every  thoughtful  and  unpreju- 
diced mind.  It  is  strange  and  unfortunate  that  the  general  public, 
and  even  the  members  of  our  profession,  know  so  little  about  this 
subject.  There  seems'  to  be  an  impression  that  the  procedure  of 
registering  and  transferring  registered  titles  is  difficult  to  be  under- 
stood, except  by  lawyers.  This  is  a  mistake.  The  system  is  neither 
intricate  nor  difiicult  to  learn,  but  is  simplicity  itself,  as  compared 
with  the  old  practice  of  deed-recording. 

It  has  not  been  deemed  advisable  to  attempt  to  copy  any  of  the 
various  Torrens  acts.  They  range  from  95  to  1G5  sections  and 
from  50  to  75  pages,  including  the  forms.  The  substance  of  the 
law  and  its  operation  has  been  given.  Neither  has  it  been  deemed 
prudent  at  this  time  to  offer  my  individual  opinion  as  to  the  many 
questions  of  detail  that  must  be  determined  hereafter.  Such,  for 
instance,  as  whether  we  should  confer  jurisdiction  of  this  matter 
upon  our  District  and  County  Courts,  as  is  done  in  Minnesota,  or 
create  a  Special  Registration  Court,  as  they  have  in  Massachusetts. 
Should  the  operations  of  the  law  be  confined  to  counties  having  a 
certain  population,  as  it  is  in  Minnesota,  or  be  made  applicable  to 
the  entire  State,  as  it  is  in  Massachusetts,  California  and  Oregon ; 
should  there  be  a  coimty  referendum  and  only  allow  the  law  to  take 
effect  in  each  county  upon  a  vote  of  the  people,  as  it  is  in  Illinois, 
or  shall  it  be  directly  enacted  as  the  law  without  any  local  option 
feature,  as  it  is  in  all  other  States ;  should  the  period  of  limitation 
be  sixty  days  as  in  Minnesota,  one  year  as  in  Massachusetts,  two 
years  as  in  Illinois,  five  years  as  in  California,  or  some  other  period. 
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These  and  many  other  prac5tical>  questions  will  require  the  careful 
study  of  eminent  lawyers  and  the  thoughtful  consideration  of  the 
legislature. 

Throughout  the  entire  mass  of  my  corresponcjence  on  this  sub- 
ject there  is  not  one  derogatory  opinion  or  expression.  Without 
exception  the  concensus  of  opinion  of  all  the  eminent  authors  and 
officials  consulted,  is  that  the  system  is  unqualifiedly  beneficial; 
that  it  completely  rests  the  title;  furnishes  an  official  registry  of 
that  title,  which  is  up  to  date,  and  complete  for  to-day,  to-morrow 
and  forever ;  that  the  title  is  absolutely  indefeasible,  and  ever  ready 
to  instantly  sell  or  incumber ;  that  a  purchaser  knows  that  he  is  get- 
ting a  good  title  and  knows  exactly  when  he  can  get  it;  that  the 
title  to  real  property  is  greatly  simplified  without  radical  change  in 
the  general  law ;  that  stability  of  title,  with  safety  to  purchasers  and 
mortgagees  is  secured  beyond  a  peradventure ;  that  it  secures  the 
chief  advantages  of  the  old  system  of  recording  deeds  (of  which 
notice  is  the  most  important  principle),  and  operates  so  as  to  al- 
most entirely  dispense  with  the  investigation  of  prior  titles ;  that 
the  registry  speaks  for  itself,  every  transfer  wipes  out  everything 
behind  it,  and  each  certificate  is  conclusive,  there  being  no  transfer 
except  upon  the  books ;  that  loans  are  effected  and  transfers  of  the 
fee  made  with  as  much  ease  as  the  transfer  of  bank  or  any  other 
stock  is  made ;  and  that  a  search  of  from  five  to  ten  minutes  is  all 
that  is  necessary  to  disclose  the  state  of  any  registered  title.  In 
short,  that  the  system,  which  is  simplicity  itself,  combines  the  max- 
imum of  accuracy  and  security,  with  the  minimum  of  expense. 

It  would  take  many  pages  to  set  forth  the  hundreds  of  advan- 
tages claimed  for  the  new  system  over  the  old.  But  their  further 
enumeration  will  be  left  to  your  candid  judgment. 

In  the  preparation  of  this  address  it  has  been  my  aim  to  collect 
and  place  before  you  as  nearly  as  possible  all  of  the  very  latest  and 
most  reliable  authority  that  can  be  obtained  upon  the  subject.  Not 
as  an  argument  in  favor  of  its  many  advantages,  nor  an  arraign- 
ment of  the  numerous  defects  in  our  present  system — excepting  in 
so  far  as  the  actual  facts  make  it  such.     The  sole  object  has  been  to 
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present  the  Torrens  system  in  such  a  plain,  simple  and  comprehen- 
sive manner  that  every  one  who  will  listen  to  or  read  this  paper  may 
know  what  the  system  is  and  what  its  adoption  will  eventually  ac- 
complish for  this  Commonwealth.  Style  or  polish  have  not  been 
aimed  at  or  considered.  And  while  no  apology  will  be  made  for 
any  of  the  various  defects  these  pages  may  contain,  yet  in  justice 
to  myself  it  is  only  fair  to  mention  that  while  the  collection  of  the 
large  amount  of  data  so  freely  used  has  taken  years,  and  an  incred- 
ible amount  of  correspondence,  especially  during  the  past  sixty 
days,  nevertheless,  owing  to  imperative  business  engagements,  the 
actual  compilation  of  this  address  has  been  undertaken  and  com- 
pleted between  frequent  and  unavoidable  interruptions  during  the 
past  five  days.  Consequently  it  is  unreasonably  long  and  bears 
many  ear  marks  of  rapid  dictation,  which  mars  so  much  of  our 
present  day  work.  But  whatever  may  be  its  shortcomings,  this 
Association  and  the  people  of  Colorado  are  the  jury  to  whom  this 
case  is  submitted,  and  if  the  writer  has  so  presented  it  that  "no  rea- 
sonable doubt"  remains  in  your  minds  as  to  what  course  our  beloved 
Centennial  State  should  pursue,  he  will  feel  that  his  very  pleasant 
duty  has  been  well  performed,  and  he  will  on  this,  as  he  has  on 
many  other  occasions — abide  by  the  verdict. 


11 
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ADDRESS 


JAMES  W.  BUCKLIN 

OF 

GRAND  JUNCTION,  COLORADO. 


THE  AUSTRALASIAN  TAX  AMENDMENT. 

Ignorantia  legis  nemmem  excusat,  is  an  ancient  legal  maxim 
wliich  ought  to  apply  with  double  severity  against  lawyers.  With 
the  general  denunciation  of  our  present  method  or  rather  lack  of 
method  of  collecting  State  and  local  revenue,  which  denunciation 
has  been  all  but  universal  by  courts,  law  writers,  political  econo- 
mists and  all  thinking  men,  I  will  not  therefore  presume  you  ig- 
norant. But  hope  springs  eternal  in  the  human  breast,  and  some 
lawyers  even,  still  think  that  the  princij)les  of  the  general  property 
tax  are  all  right  and  that  in  spite  of  all  human  experience  to  the 
contrary,  such  persons  could  formulate  a  law  which  would  com- 
mand a  modicum  of  respect  even  after  it  had  been  on  the  statute 
books  for  the  period  of  a  year  or  more.  Such  persons  are  likely  to 
ask  with  much  gusto,  why  change  the  present  tax  system  ?  Why 
not  simply  correct  the  defects  in  the  present  law  ? 

PRKSEXT   TAX  SYSTEM  BAD. 

A  sufficient  answer  is  that  there  is  no  principle  underlying  the 
present  tax  laws.  They  are  a  conglomeration  of  inconsistent,  in- 
tangible, unequal,  inequitable,  criminal  assaults  on  the  public.  The 
American  people  have  for  120  years,  in  all  the  States  and  Territo- 
ries, been  engaged  in  an  effort  to  correct  these  defects  without 
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changing  the  principle,  and  have  utterly  failed.  In  fact,  as  a  rule, 
the  later  laws  are  more  inequitable  than  the  older.  It  is  a  safe 
proposition  to  say  that  what  the  American  people  have  failed  to  do 
in  a  century  and  a  quarter  of  continuous  and  strenuous  effort,  can- 
not be  done.  Yet  if  our  American  institutions  are  to  be  preserved, 
tax  reform  is  necessary.  The  present  tax  system,  already  dis- 
credited by  all  thoughtful  minds,  cannot  continue,  and  all  those 
who  have  reflected  on  the  matter  are  therefore  ready  to  make  any 
rational  change  in  taxation. 

TAX  KEFORM  DIFFICULT  BUT  NECESSARY. 

Whatever  that  rational  change  may  be,  it  will  certainly  receive 
the  strenuous  opposition  from  those  who  are  enjoying  the  favor- 
itism of  present  tax  laws.  It  is  also  certain  that  much  difference 
of  opinion  will  exist  as  to  the  merits  of  any  proposed  reform  in  tax- 
ation. Even  though  the  new  system  when  adopted  prove  itself  in- 
finitely superior  to  the  present,  still  only  a  part  of  the  people  could 
be  convinced  of  that  fact  prior  to  its  adoption.  The  way,  there- 
fore, to  settle  the  matter  fairly  and  absolutely,  so  that  the  whole 
question  can  be  placed  beyond  the  region  of  successful  controversy, 
is  to  have  the  new  system  tested  in  some  county.  Let  both  friends 
and  enemies  of  tax  reform  join  in  allowing  a  fair  and  complete  test 
to  be  made,  and,  before  it  is  generally  adopted,  have  it  actually 
demonstrated  whether  the  new  system  is  an  improvement  over  the 
old.  If  the  new  system  is  just,  wise  and  practical,  that  fact  would 
be  proved  by  its  actual  operation,  and  on  the  other  hand,  if  the  new 
tax  is  not  an  improvement,  that  fact  would  also  be  demonstrated, 
and  all  agitation  for  the  new  proposition  would  thereupon,  of  neces- 
sity, cease.  So  bad  is  the  present  tax  system  and  so  unjustly  does 
it  operate,  that  no  one  can  successfully  plead  as  an  excuse  for  oppo- 
sition, the  danger  of  experiment,  for  the  present  system  of  taxation 
is  corrupting  and  undermining  our  whole  form  of  government. 

A   SUGGESTIOX. 

I  have  seen  the  Australasian  tax  in  actual  operation  in  several 
different  countries,  and  among  millions  of  Anglo-Saxon  people. 
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I  know  that  it  will  work  well,  and  that  it  is  just,  wise  and  practical. 
In  proof  of  such  knowledge,  I  staked  my  whole  political  future  on 
its  successful  operation,  and  allowed  the  success  or  failure  of  the 
whole  question  to  be  settled  by  a  test  in  a  single  county,  and  that 
county  perhaps  my  own  where  I  will  be  one  of  the  sufferers  or  bene- 
ficiaries. Under  the  amendment  a  single  test  can  be  made  in  one 
county  which  will  settle  the  whole  question.  Now,  I  have  this  prop- 
osition to  make.  I  propose  that  all  honest  opposition  to  the  Austra- 
lasian tax  amendment  cease,  that  we  all  join  in  securing  its  adop- 
tion, and  then  that  some  one  county  be  selected  to  make  the  test  of 
its  value,  and  thus  settle  the  whole  question.  What  do  our  oppo- 
nents say,  w411  they  join  us  in  a  friendly  test,  or  are  they  afraid  we 
are  right  ?  Do  our  opponents  believe  in  their  own  arguments,  or 
are  they  joking?  If  our  opponents  believe  the  amendment  to  be 
bad,  why  not  vote  for  it,  allow  the  truth  of  their  arguments  to  be 
proved,  and  thus  easily  stop  the  whole  agitation  of  the  question  ? 
I  pause  for  answer. 

NOT  A  TAX  BUT  AN  EXEMPTION  AMENDMENT. 

The  Australasian  tax  amendment  is  not,  strictly  speaking,  a 
tax  amendment  at  all.  It  does  not  levy  any  taxes,  nor  authorize 
any  taxes  to  be  levied  of  any  kind  or  character.  Nor  is  it  a  propo- 
sition to  assess  any  property  for  taxation,  nor  does  it  authorize  any 
kind  of  assessments  or  valuations  to  be  made.  It  is  simply  and 
only  a  proposition  authorizing  certain  exemptions  from  taxation. 
It  does  not,  in  the  slightest  degree,  change  the  laws  which  assess 
property,  nor  authorize  any  change  in  them  to  be  made.  It  simply 
takes  the  tax  and  assessment  laws  just  as  they  stand,  and  from  any 
assessment  which  may  be  made  by  law,  it  permits  the  people  by 
means  of  the  initiative  and  referendum,  to  exempt  certain  classes 
of  property  from  local  taxation.  It  does  not  make  the  exemptions 
itself,  but  authorizes  the  people  of  any  county  to  make  them  if  they 
so  desire.  Mines  and  mining  land,  and  railroad  property  for  in- 
stance, would  be  assessed  imder  the  amendment  just  as  they  are 
now,  but  from  any  assessment  so  made  certain  exemptions  of  per- 
sonal property  and  improvements  could  be  made.     Such  exemp- 
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tioiis,  however,  in  the  case  of  the  railroads  and  public  utilities  could 
be  only  a  small  part  of  the  increased  value  of  the  right  of  way  and 
franchise  on  a  full  cash  value  basis,  so  that  such  property  under  the 
Australasian  tax  would  be  increased  rather  than  decreased  in  value. 

IS    THE    NAME    "aUSTRALASIAX    TAX"    A    MISNOMER? 

If  it  is  an  exemption  amendment  and  not  a  tax  amendment  it 
has  been  asked,  why  call  it  the  Australasian  tax  system?  The 
answer  is  that  our  present  tax  system,  coupled  with  this  system  of 
exemptions,  is  in  substance  the  system  of  direct  taxation  in  most  of 
the  colonies  of  Australasia.  The  principle  underlying  the  general 
property  tax,  with  this  system  of  exemption  added,  is  in  operation 
in  four  out  of  the  seven  Australasian  colonies,  and  is  apparently  on 
the  eve  of  adoption  in  all  the  other  colonies.  The  principle  is,  a 
small  tax  on  social  values  for  state  purposes,  and  home  rule,  local 
option  or  local  self-government  in  matters  of  local  taxation. 

In  none  of  the  colonies  having  the  system  in  operation  for 
State  purposes  is  the  tax  as  small  as  that  authorized  by  this  amend- 
ment. The  actual  tax  for  State  purposes  in  the  colonies  ranges 
from  two  and  one-twelfth  to  fifteen  mills  on  the  dollar  of  assessed 
valuation,  and  the  amount  authorized  in  the  colonies  has  no  Consti- 
tutional or  other  limit,  while  the  whole  amount  authorized  by  the 
Colorado  amendment  for  State  purposes  is  only  two  mills  on  the 
dollar,  showing  the  conservatism  of  the  Colorado  proposition. 

It  has  been  urged  against  the  amendment  that  there  is  no  gov- 
ernment of  Australasia,  that  the  words  '^Australasian  Tax"  are  a 
misnomer  and  fraud,  that  the  formulation  of  this  amendment  does 
not  follow  the  law  of  any  of  the  colonies,  that  the  principle  revenue 
of  the  colonies  is  not  collected  by  this  system,  that  institutions  and 
conditions  between  Colorado  and  Australasia  differ,  that  in  Austra- 
lasia only  a  small  part  of  land  owners  are  taxpayers,  and  that  I 
simply  invented  the  words  '^Australasian  Tax"  to  catch  votes. 

There  is  no  government  named  Australasia,  but  as  all  school 
children  know,  there  is  a  continent  called  Australasia,  and  upon 
that  continent  are  the  colonies  under  consideration.  The  principle 
there  generally  adopted  is  that  of  directly  taxing  social  values  only. 
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and  of  exempting  or  of  authorizing  the  exemption  of  labor  and  cap- 
ital and  their  products  from  direct  taxation. 

In  formulating  the  Colorado  amendment,  I  adopted  absolutely 
the  principle  involved  in  the  Australasian  tax,  but  of  course  fol- 
lowed American  models,  and  the  genius  of  our  institution,  and  not 
the  forms  of  the  Australasian  laws.  Our  tax  laws  were  already  in 
oi)eration,  and  all  that  had  to  be  done  was  to  draft  the  provision  con- 
cerning exemptions,  but  in  doing  that  it  became  necessary  to  change 
our  State  Constitution  and  to  formulate  Constitutional  provisions, 
something  unknown  to  the  individual  Colonies. 

The  "Commonwealth  of  x\ustralia"  bears  the  same  relation  to 
all  the  Colonies  except  Kew  Zealand,  that  the  United  States  Gov- 
ernment does  to  the  several  American  States.  Xew  South  Wales 
and  South  Australia  collect  the  greater  portion  of  their  State  taxes 
by  the  Australasian  tax  system,  but  in  Xew  Zealand  the  federal 
and  State  governments  are  combined,  and  so,  w^hile  Xew  Zealand 
really  collects  a  larger  rate  for  State  purposes  than  any  other  ( 'ol- 
ony,  yet  only  a  comparatively  small  part  of  their  State  taxes  are 
collected  by  the  Australasian  tax. 

It  is  true  that  some  of  the  institutions  and  conditions  in  Colo- 
rado differ  from  those  in  the  Colonies,  but  thev  do  not  differ  in  anv 
material  respect  which  w^ould  affect  the  principle  of  this  tax.  They 
have  all  kinds  of  property  in  the  Colonies  of  substantially  the  same 
kind  and  character  which  we  have  in  America.  Any  taxation  or 
exemption  of  any  personal  property  or  improvements  would  there- 
fore produce  the  same  results  in  both  countries. 

It  is  also  stated  in  opposition,  that  only  a  small  part  of  the 
land  owners  of  Australasia  are  taxed,  most  of  them  escaping 
through  exemptions.  This  statement  is  one  of  those  half  truths, 
which  is  an  absolute  misre])respntation.  The  tax  for  local  pur- 
poses, which  is  by  far  the  most  important  part  of  the  Australasian 
tax,  does  not  in  any  of  the  Colonies  have  any  exemptions,  but  under 
it  all  or  nearly  all  social  values,  not  owned  by  the  Government,  are 
taxed.  Xeither  are  there  any  exemptions  from  the  Australasian 
State  tax  in  South  Australia.  In  Xew^  Zealand  and  in  New  South 
Wales,  however,  exemptions  of  certain  land  owners  are  permitted 
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from  State  taxation  only,  which  exemptions  are  not  an  essential 
part  of  the  system,  but  are  in  conflict  with  the  principle,  and  have 
not  worked  justly  or  wisely.  A  strong  effort  is  now  being  made  to 
have  such  exemptions  repealed,  and  all  social  values  taxed  for  State 
as  they  are  for  local  purposes,  without  any  exemptions  whatever. 

So  far  as  the  invention  of  the  words  ''Australasian  Tax,''  I 
admit  that  I  did  invent  them,  not,  however,  for  any  purposes  of  de- 
ception, but  for  the  purpose  of  preventing  deception  on  the  part  of 
our  opponents.  I  knew  from  legislative  experience  that  some  of 
our  opponents  would  misrepresent  the  proposed  amendment  as  an 
impractical,  untried  theory,  and  I  simply  headed  them  off,  that 
was  all. 

There  is  less  difference  between  the  Australasian  tax  system 
as  proposed  in  Colora4o  and  as  it  is  in  the  Colonies,  than  there  is 
between  the  Australasian  ballot  in  Colorado  and  in  the  Colonies; 
yet  no  one  objects  to  the  words  "Australian  Ballot"  as  a  proper 
designation,  neither  should  they  object  to  calling  the  amendment 
''Australasian  Tax." 

In  short  this  amendment  does  authorize  the  adoption  of  sub- 
stantially all  the  features  of  the  Australasian  tax  as  they  have  it  in 
the  Colonies,  nothing  that  has  worked  justly  or  wisely  or  that  was 
an  essential  part  of  the  principle  being  eliminated.  Let  us  there- 
fore hear  no  more  of  the  false  charge  that  the  name  of  this  amend- 
ment is  a  misiiomer. 

OTHER  OBJECTIONS,   CONFISCATIOX. 

Certain  objections  have  been  made,  both  to  the  form  and  to 
the  legality  of  the  amendment,  by  the  two  lawyers  who  claim  that 
the  people  of  Colorado  have  no  legal  right  to  vote  on  the  question  of 
changing  the  revenue  provisions  of  our  Constitution.  Such  objec- 
tions, while  not  going  to  the  merits  of  the  question,  were  all  consid- 
ered during  the  ten  years  in  which  the  amendment  w*as  being 
drafted,  and  serious  consideration  of  them  is,  at  present,  unneces- 
sary. 

It  has  also  been  urged  by  some  opponents  of  the  amendment 
that  it  is  a  proposition  of  confiscation  and  legalized  robk^ry.     De- 
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nunciation,  calling  it  confiscation,  et<j.,  means  nothing.  Such 
methods  of  opposition  have  heretofore  too  frequently  taken  the 
place  of  argument.  The  word  '^confiscate"  means  taking  private 
property  and  putting  it  in  the  public  treasury,  having  the  same 
meaning  as  the  word  "tax."  All  taxation  of  any  kind  or  character 
is  confiscation.  The  Australasian  tax  is  confiscation  in  no  sense  in 
which  all  other  taxation  is  not  also  confiscation.  In  fact  being  a 
better  principle  and  more  orderly  process  of  taxation  than  other 
methods,  and  being  a  taxation  of  social,  rather  than  individual 
values,  it  is  much  less  confiscation  than  are  other  kinds  of  taxation. 

It  is  not  the  intent,  nor  would  it  be  the  effect  of  this  amend- 
ment, to  destroy  private  property  in  land.  The  Australasian  tax 
would  still  leave  the  whole  weight  of  national  taxation,  most  of  the 
burdens  of  State  taxation,  and  some  of  the  burdens  of  local  taxation 
on  industry  and  its  products.  It  would  therefore  still  leave  labor 
and  capital  more  heavily  taxed  than  social  values.  It  would,  how- 
ever, increase  the  tax  on  the  privileged  classes  who  are  the  chief 
owners  of  social  values,  and  would  therefore  to  a  like  extent,  lessen 
the  burdens  of  the  common  people,  and  therefore  greatly  equalize 
taxation. 

Thomas  G.  Sliearmaii,  the  greatest  statistician  this  coimtry 
has  yet  produced,  estimated  that  if  all  national,  State  and  local 
taxes  of  all  kinds,  both  direct  and  indirect,  were  levied  on  social 
values  they  would  annually  take  less  than  two-thirds  of  such  social 
values,  and  would  take  none  of  the  values  of  improvements  thereon. 
Xational  taxes  equal  just  about  the  same  amount  as  all  State  and 
local  taxes.  The  amount  of  direct  local  taxes  being  only  a  part  of 
local  revenue,  the  amc^ndment  would  not  authorize  the  collection  of 
more  than  ont*-half  of  all  State  and  local  revenue  from  social  values. 
If  these  fi<rures  are  a})])roximaterv  correct,  then  under  the  amend- 
ment less  than  one-sixth  of  the  rental  values  of  land,  excluding  im- 
2)rovenients,  or  about  one-t\v(^lfth  more  than  present  taxes,  could  l)e 
takcui  by  the  Australasian  tax,  even  if  there  would  be  no  increase  of 
population  and  wealth  caused  by  exempting  movable  property  from 
taxation.  A\'henever  we  consider  the  tremendous  pressure  of  tax- 
ation on  such  projx'rty  everywhere,  we  can  see  that  under  the  Aus- 
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tralasian  tax,  personal  proj)erty  and  improvements  of  all  kinds 
would  pour  into  the  State  to  secure  the  exemption,  accompanied  by 
a  large  immigration.  The  result  of  such  increased  wealth  and 
population  would  correspondingly  increase  land  values,  to  a  greater 
extent  than  the  social  value  tax  would  decrease  it.  So  that  the 
adoption  of  the  Australasian  system  would  result  in  an  actual  in- 
crease in  land  values,  although  compared  to  population,  a  relative 
decrease.  This  is  not  a  theoretical  argument  only,  but  is  carried 
out  by  experience.  In  New  Zealand,  for  instance,  in  eight  years 
under  the  full  Australasian  tax  there  was  an  increase  in  population 
of  122,447,  and  an  increase  of  land  values  of  $43,066,745.00.  ]^or 
would  wealth  and  population  have  to  go  half  way  around  the  globe 
to  reach  us,  as  we  are  only  a  few  hours  ride  from  millions  of  wealth 
and  millions  of  people.  The  first  American  States  which  put  the 
Australian  tax  into  operation,  will  therefore  have  their  actual  land 
values  largely  increased,  rather  than  diminished. 

The  increase  in  the  amount  of  taxes  on  social  values  under  the 
amendment  would  be  less  than  the  reduction  on  personal  property 
and  improvements.  Now,  as  most  taxpayers  own  both  kinds  of 
property,  only  land  owners  who  held  unimproved  or  half  improved 
property  would  have  their  total  taxes  increased.  Even  such  per- 
sons could  escape  increased  burdens  by  selling  to  the  incoming 
population,  or  by  improving.  In  fact  the  whole  cry  of  confisca- 
tion, so  far  as  it  is  honest,  rests  upon  imagination  and  misinfor- 
mation. 

The  truth  is  that  the  exemption  of  products  from  local  taxa- 
tion would,  to  that  extent,  stop  the  confiscation  and  robbery  of  labor 
and  capital  now  taking  place  under  the  general  property  tax,  while 
the  taxing  of  social  values  for  social  uses  takes  for  public  n(^cessi- 
ties  only  those  values  which  society  has  created,  and  therefore  has 
a  right  to  tax.  The  Australasian  tax  is  therefore  right  and  just, 
while  the  present  tax  system  is  confiscation  in  the  worst  sense  of 
the  word. 
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HARMONIZES  WITH  FUNDAMENTAL  AMERICAN  PRINCIPLES. 

The  fundamental  principles  of  government  as  enimciated  in 
the  Declaration  of  Independence,  are  the  foundations  upon  wliich 
not  only  our  government  is  based,  but  upon  which  all  government 
of,  for  and  by  the  people,  must  be  based.  Are  the  principles  of 
this  amendment  in  harmony  with  and  based  upon  such  fundamental 
American  ideas  ?  One  of  such  fundamental  principles  is  that  of 
self-government.  Does  the  amendment  increase  the  power  of  the 
{people  over  questions  of  taxation  or  lessen  it  ?  To  ask  the  question 
is  to  answer  it. 

The  present  provisions  of  our  State  Constitution  are  inflexible 
and  give  the  people  no  power  over  the  incidence  of  direct  taxation. 
Xo  matter  how  bad  or  rotten  the  general  property  tax  has  become, 
imder  existing  Constitutional  provisions,  neither  the  legislature 
nor  the  people  can  change  that  system  in  the  slightest  degree,  except 
in  violation  of  organic  law.  This  amendment  makes  the  Constitu- 
tional provisions  flexible,  and  gives  the  people  power  to  govern 
themselves  in  matters  of  taxation. 

Another  principle  fundamental  to  our  government,  and  found 
in  the  Federal  Constitution,  is  that  of  local  self-government.  All 
power  is  not  centered  in  the  general  government  at  Washington, 
but  power  over  local  matters  is  reserved  to  the  States  or  to  the 
people.  This  amendment  simply  carries  that  principle,  so  far  as 
it  concerns  local  taxation,  to  its  logical  conclusion,  that  of  vesting 
in,  or  rather  restoring  to  the  people  their  power  to  control  their  own 
local  tax  system.  It  is  the  principle  of  applied  local  self-govern- 
ment. It  establishes  the  initiative  and  referendum  in  direct  local 
taxation,  giving  the  initiative  to  the  taxpayers,  and  the  referendum 
to  all  the  voters. 

The  principle  enunciated  by  the  Declaration  of  Independence 
that  all  men  are  born  with  equal  rights  and  that  such  rights  are  in- 
alienable, is  constantly  being  violated  by  our  present  tax  system. 
Instead  of  establishing  and  securing  equal  rights,  it  is  constantly 
subverting  and  destroying  such  rights.  The  general  property  tax 
is  largely  a  tax  on  products,  and  therefore  a  tax  on  producers  and 
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consumers  of  products.  Xow  the  producers  and  consumers  are,  in 
the  main,  the  common  or  working  people.  To  place  the  chief  bur- 
dens of  government  on  them  while  allowing  the  privileged  classes 
almost  to  escape  taxation,  is  destructive  of  equal  rights  and  equal 
opportunities. 

The  ownership  of  social  values  is,  of  itself,  not  a  natural  right, 
but  a  privilege.  Now  the  slightest  investigation  of  the  subject  will 
convince  any  fair-minded  man  that  the  lessening  of  taxes  from  the 
backs  of  the  workers,  and  correspondingly  increasing  the  taxation 
on  privilege,  wull  tend  strongly  to  restore  to  the  people  equality  of 
rights  and  opportunities.  Such  restoration  is  not  only  a  vital  de- 
mand of  the  Twentieth  Century  civilization,  but  it  is  an  essential 
principle  of  democracy,  included  in  the  formal  enunciation  of 
human  rights  as  set  forth  in  the  Declaration  of  Independence.  To 
adopt  this  amendment  therefore,  is  to  take  a  great  step  forward 
towards  American  principles,  and  to  stem  the  tide  which  in  later 
years  has  set  so  strongly  towards  plutocracy  and  imperialism.  The 
private,  untaxed,  or  nominally  taxed  ownership  of  social  values, 
with  the  injustice  and  corruption  incident  to  the  taxation  of  any- 
thing else,  is  the  chief  base  of  supplies  from  which  is  drawn  the  sup- 
port of  all  anti-American  conditions  and  institutions.  The  Aus- 
tralasian tax  amendment  is,  therefore,  vitalized  democracy. 

SUPKRIORITY  OF  AUSTRALASIAN  TAX  SYSTEM. 

The  present  tax  laws  are  complex,  expensive  and  intricate. 
The  effort  to  tax  everything,  values  tangible  and  intangible,  prop- 
erty in  sight  and  out  of  sight,  property  which  can  be  concealed  or 
driven  away  or  whose  every  existence  is  known  only  to  those  whose 
interest  it  is  to  conceal  it,  cannot  in  it^  very  nature  be  understood 
nor  enforced.  The  Australasian  tax  on  the  other  hand  is  in  its 
nature  simple  and  easy  of  enforcement.  An  exemption  from  tax- 
ation requires  no  })ower  to  enforce  it,  as  taxpayers  do  not  volun- 
tarily pay  taxes.  Land,  rights  of  way  and  franchises  in  public 
ways  cannot  be  concealed  from  the  knowledge  of  the  Assessor.  To 
assess  and  tax  it  all,  is  purely  a  mathematical  proposition,  simply 
the  platting  of  the  earth's  surface.     Its  value  is  the  most  easily 
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ascertained  of  any  known  values.  There  can  be  no  duplication  in 
its  taxation.  It  cannot  be  evaded  by  rich  or  poor.  It  requires  no 
tax  schedules,  nothing  but  a  surveyor's  plat,  thus  eliminating  all 
personality,  the  chief  cause  of  tax  corruption.  It  requires  only  an 
ordinary  knowledge  of  values,  much  less  even  than  that  possessed 
by  an  ordinary  real  estate  man.  Xo  perjury  would  be  possible  if 
no  schedules  were  required.  Think  what  a  relief  that  would  be  to 
rich  church  members.  The  assessment  of  social  values  and  the 
collection  of  taxes  thereon  would  cost  but  a  small  fraction  of  the 
present  expense  of  assessing  and  collecting  taxes,  nearly  all  of 
which  is  caused  by  the  personal  property  and  improvement  taxes- 
All  inquisitorial  process  would  be  abolished  under  the  Australasian 
tax,  and  taxpayers  would  then  not  be  required  to  disclose  any  of 
their  business  matters,  nor  would  the  assessor  be  permitted  to  in- 
quire into  them.  If  by  any  chance  any  taxable  property  was  im- 
properly valued,  either  too  high  or  too  low,  the  fact  would  be  so 
clearly  revealed  by  the  plats  of  property  values,  that  its  correction 
would  be  accomplished  speedily.  In  short  nearly  all  the  evils  inci- 
dent to  the  present  tax  system  would  be  impossible  under  the  full 
Australasian  tax.  These  evils  will,  liowever,  not  all  be  abolished 
suddenly,  but  gradually  as  the  new  system  becomes  better  \mder- 
stood.  The  improvement  will,  however,  at  once  be  important  and 
decided. 

A  VERY  CONSERVATIVE  MEASURE. 

In  drafting  the  measure  it  was  necessary  to  keep  in  mind,  not 
only  the  end  desired,  but  a  conservative  means  of  reaching  that 
end.  Anybody  can  oppose  or  destroy,  but  it  takes  thought  and  toil 
and  time  to  construct.  For  that  reason  the  measure  was  so  pre- 
pared that  it  might  be  put  into  operation  in  as  gradual  and  conserv- 
ative a  manner  as  might  be  desired.  It  is  now  a  year  and  a  half 
since  the  amendment  was  submitted.  If  it  should  be  carried  this 
fall,  no  county  could  adopt  it  until  one  year  later.  Any  county 
then  adopting  it  could  not  put  in  into  operation  till  the  assessment 
in  the  spring  following,  and  a  year  later  such  tax  would  be  coUect- 
il)le.     So  that  it  will  be  nearlv  three  vears  from  now  before  it  can 
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be  tested  at  all,  thus  allowing  ample  time  to  adjust  property  rights 
to  the  new  tax.  Then  it  may  be  tested  in  as  slight  a  degree  as  the " 
taxpayers  and  voters  of  any  county  may  desire.  If  desired,  taxa- 
tion on  personal  property  and  improvements  may  be  reduced  ten 
per  cent,  each  year,  taking  ten  years  to  remove  it  all.  Then  some 
other  county  may  take  it  up,  and  after  it  has  been  thoroughly  tested 
in  the  counties,  the  State  may  abolish  the  four  mill  general  prop- 
erty tax,  collect  the  two  mill  social  value  tax,  and  collect  any  fur- 
ther needed  revenue  for  State  purposes  by  an  income  tax,  as  they  do 
in  the  Australasian  Colonies,  or  in  any  other  way  that  might  be 
most  desirable.  The  point  is  that  the  amendment  makes  the  Con- 
stitution flexible  instead  of  inflexible.  It  makes  tax  reform  pos- 
sible, which  is  now  impossible.  The  present  inelastic  Constitu- 
tional provisions  are  a  disgrace  to  our  boasted  Twentieth  Century 
civilization.  The  amendment  has  no  mandatory  provisions.  It  is 
wholly  optional  or  permissive,  simply  placing  power  in  the  hands 
of  the  people  where  it  should  rest. 

A  PRACTICAL  SUCCESS. 

Wherever  it  has  been  put  into  operation  it  has  annihilated  all 
opposition  to  its  retention.  So  successfully  has  it  worked  that  no 
political  party  or  respectable  number  of  individuals  advocate  its 
repeal.  No  community  having  once  put  it  into  operation,  ever 
even  proposed  or  attempted  to  repudiate  it.  To  the  people  of  every 
State  or  locality  adopting  it,  has  C/Ome  at  once  an  unprecedented 
prosperity,  not  in  one  coimtry  or  1(  cality  only,  or  for  a  period  of  a 
few  years,  but  in  several  countries  with  millions  of  people,  and  in 
innumerable  localities  under  vastly  different  circumstances,  and 
extending  over  a  period  of  more  than  eighteen  years.  We  cannot 
have  a  worse  system  than  the  present.  Why  should  Colorado  cow- 
ardly go  backward  instead  of  forward?  Let  Colorado  lead  the 
American  States  to  a  higher  and  better  tax  system,  then,  to  the 
whole  State  of  Colorado,  can  truly  and  sincerely  be  applied  the 
motto  now  claimed  by  Denver,  FORWARD.  Forward  not  merely 
in  matters  financial,  but  forward  in  the  cause  of  human  govern- 
ment and  in  civilization. 
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This  measure,  which  is  proposed  to  the  people  of  this  State  as 
proper  to  be  made  part  of  our  organic  law  at  the  election  this  fall, 
consists  of  two  sections,  reading  as  follows : 

Section  9.  Once  in  four  years,  but  not  oftener,  the  voters  of 
any  county  in  the  State  may,  by  vote  at  any  general  election,  ex- 
empt or  refuse  to  exempt  from  all  taxation  for  county,  city,  town, 
school,  road  and  other  local  purposes,  any  or  all  personal  property 
and  improvements  on  land ;  but  neither  the  whole  nor  any  part  of 
the  full  cash  value  of  any  rights  of  way,  franchises  in  public  ways, 
or  land,  exclusive  of  the  improvements  thereon,  shall  be  so  ex- 
empted ;  Provided,  however.  That  such  question  be  submitted  to  the 
voters  by  virtue  of  a  petition  therfor  (therefor),  signed  and  sworn 
to  by  not  less  than  one  hundred  resident  taxpayers  of  such  county, 
and  filed  with  the  county  clerk  and  recorder,  not  less  than  thirty 
nor  more  than  ninety  days  before  the  day  of  election. 

Section  It.  The  rate  of  taxation  on  pro])erty  for  State  pur- 
poses shall  never  exceed  four  mills  on  each  dollar  of  valuation ;  but 
the  provisions  of  this  section  shall  not  apply  to  rights  of  way,  fran- 
chises in  public  ways,  or  land,  the  full  cash  value  of  which  may  be 
taxed  at  such  additional  rate,  not  exceeding:  two  mills  on  each  dol- 
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lar  of  assessed  valuation,  as  shall  be  provided  by  law,  after  exempt- 
ing all  personal  property  and  improvements  thereon  from  such  ad- 
ditional rate  of  taxation. 

At  present  by  the  Constitution  of  this  State,  all  property, 
whether  Teal  or  personal,  has  been  required  to  pay  a  tax  for  all  pur- 
poses, state  or  local,  at  its  cash  value. 

Heretofore  discussion  has  been  as  to  rate,  disposition,  inequal- 
ity and  kindred  questions.  The  tendency  has  been  to  seek  new  and 
additional  subjects  for  taxation,  as  the  necessities  of  a  constantly 
more  complex  civilization  makes  this  imperative,  both  as  regards 
the  amount  to  be  raised  and  as  to  an  equal  imposition  of  the  burden. 
One  can  scarcely  resist  the  suggestion  that  the  rapidly  growing  ten- 
dency to  expect  and  receive  aid  from  the  public  treasury  is  in  no 
small  degree  responsible  not  only  for  the  vast  sums  required  to  be 
raised,  but  for  the  ingenuity  with  which  new  subjects  are  sought 
out,  and  subdivisions  made  where  theretofore  unthouglit  of. 

The  measure  under  consideration  seeks  to  affect,  or  at  least  to 
permit,  a  radical  change  in  our  methods. 

It  is  proposed  by  one  section  of  this  act  to  so  amend  our  Con- 
stitution as  that  the  voters  of  any  county  may,  once  in  four  years, 
exempt  any  or  all  personal  property  and  improvements  on  lands 
from  all  taxation  for  county,  city,  town,  school,  road  and  other  local 
purposes.  This  is  but  the  negative  form,  the  affirmative  of  which 
is  that  taxes  for  county  and  all  other  local  purposes — all  taxes  ex- 
cept Stale  tax — may  be  imposed  on  lands,  exclusive  of  the  improve- 
ments thereon,  and  on  the  values  of  rights  of  way  and  franchises 
in  public  ways. 

By  the  other  section  it  is  proposed  that  the  present  Constitu- 
tional limit  of  four  mills  on  the  dollar  of  valuation  on  all  kinds  of 
property  may  be  raised  (and  may  be  raised,  means,  with  our  legis- 
latures, will  be  raised)  so  as  to  permit  an  additional  two  mills  on 
the  dollar,  for  State  purposes,  on  all  rights  of  way,  franchises  in 
public  ways,  and  on  lands  excepting  improvements  thereon. 

In  passing  I  may  remark  that  I  am  utterly  opposed  to  increas- 
ing the  limit  of  taxation.     Taxes  are  high  enough  and  ample  in 
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amount  for  all  just  purposes.  What  is  needed  is  a  wiser  and  more 
economical  use  of  them. 

For  brevity,  and  because  rights  of  way  and  franchises  in  pub- 
lic ways,  are  so  intimately  connected  with  land  as  to  be  scarcely 
distinguishable  from  the  land  itself,  or  because  franchises  in  public 
ways,  if  not  an  interest  in  land,  are  at  least  taxable  as  franchises 
under  the  present  system,  I  shall  treat  the  proposed  legislation  as  a 
proposition  that  all  local  taxes  may  be  imposed  on  laijdsj  exclusive 
of  improvements  thereon ;  that  is,  all  taxes  may  be  imposed  on  the 
bare  lands  for  local  purposes,  and  two  mills  on  the  dollar  for  State 
purposes  may  be  imposed  thereon  more  than  is  imposed  on  other 
kinds  of  property.  These  proposals  must  be  based  upon  the  propo- 
sition that  landed  property  differs  from  all  other  property  in  some 
such  way  as  justifies  a  tax  upon  it  on  a  different  basis  or  at  a  dif- 
ferent rate  than  that  upon  other  kinds  of  property. 

If  there  be  no  distinction  between  this  and  other  kinds  of 
property,  then  to  tax  this  class  where  all  others  are  exempt,  or  to 
tax  this  class  at  a  higher  rate  upon  the  real  cash  value  of  each, 
would  be  so  rude  a  shock  to  our  sense  of  fairness  and  justness  that 
we  would  not  now  be  considering  the  subject.  Therefore,  to  jus- 
tify these  proposed  measures  it  must  appear  that  there  is  such  an 
inherent  difference  as  justifies  the  imposition  of  taxes  on  the  re- 
spective classes  on  totally  different  principles.  Xot  only  this. 
Since  there  is  involved  no  moral  question,  or  principle  of  abstract 
right  or  wrong,  in  which  the  failure  to  follow  the  correct  path  will 
subject  our  souls  to  peril,  and  since  there  can  be  involved  only  the 
question  of  the  true  policy  of  the  State,  it  still  remains  to  be  demon- 
strated that  the  policy  implied  in  these  propositions  is  best  for  us, 
however  the  result  on  the  abstract  question  may  stand. 

We  have  a  home-grown  association  of  radical  reformers  called 
Single  Taxers,  but  as  a  prophet  is  not  without  honor  save  in  his 
own  country,  and  as  a  foreign  brand  is  too  often  sufficient  evidence 
of  superior  quality,  the  specific  designation  sought  to  be  given  this 
proposed  enactment  is  The  Australasian  Tax  Amendment.  We 
have  imported  the  doubtfully  beneficial  Australian  Ballot  System, 
after  modification  from  a  short  ^ojou^n  in  England,  but  in  a  form 
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SO  adjusted  to  our  ways  as  to  leave  little  but  the  name;  some  of  our 
States  have  taken  a  modification  of  the  Torrens  System,  too  re- 
cently imported  to  be  yet  fully  known  or  fairly  judged.  But  those 
relate  not  to  the  inherent,  intrinsic  nature  of  things,  capable  of 
seriously  affecting  the  happiness  and  prosperity  of  every  man, 
woman  and  child  in  the  land,  and  the  policy  and  progress  of  our 
people.  Those  are  police  laws,  not  fundamental  and  organic  prin- 
ciples. Those  relate  to  man  and  his  actions,  essentially  the  same 
everywhere.  The  proposed  act  relates  to  the  fundamental  policy 
and  economy  of  the  country.  A  policy  or  a  principle  adapted  to  a 
country  where  the  leaves  turn  their  edges^  instead  of  their  full 
faces,  to  the  sun ;  where  trees  shed  their  bark  instead  of  their 
leaves;  where  flowers  carry  no  perfume  and  afford  no  honey  till 
the  sturdy  bumble  bee  of  our  childhood  has  been  first  imported; 
where  animals  bring  forth  their  young  in  strange  and  uncanny 
ways;  where  nature  was  in  its  freakish  and  most  experimental 
mood,  may  nevertheless  not  be  adapted  to  a  country  which  has, 
thought  Bishop  Berkeley,  "every  virtue  under  heaven." 

That  the  system  has  proved  all  that  is  claimed  for  it  even  in 
its  native  land,  or  in  its  pupil,  New  Zealand,  or  has  proved  even 
highly  beneficial  as  compared  with  all  other  systems,  is,  I  believe, 
not  sufficiently  tested  by  time  and  experience  as  to  make  its  merit 
indisputable.  Usually  we  hear  more  of  the  propagandists  than  of 
the  unbiased  testimony  of  the  sober  minded.  We  are  at  liberty  to 
consider  this  question  with  reference  to  our  own  country  and  to 
our  interest. 

By  whatever  name  this  act,  or  any  of  its  kind,  may  be  called, 
it  is  grounded  on  the  fundamental  proposition  that  private  o^vner- 
ship  of  land  is  wrong.  Not  distinguishing  between  wrong  involv- 
ing turpitude,  and  wrong  in  an  economical  sense^  it  is  thought  that 
to  perceive  this  wrong  demands  that  it  be  put  right  Hence  our 
policy  demands  a  change. 

True,  the  act  does  not  in  direct  terms  seek  to  disturb  such 
private  ownership;  but  it  seeks  to  permit  all  local  taxes,  and  an 
additional  burden  of  State  taxes,  to  be  imposed  on  lands.  "The 
power  to  tax  is  the  power  to  destroy"  (Marshall  C.  J.,  in  McCul- 
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loch  VS.  Maryland,  -i  Wheat.,  431),  and  the  act  in  effect  seeks  to 
destroy  private  ownership  by  imposing  thereon  practically  the  sole 
burden  of  government. 

If  it  be  contended  that  private  ownership  is  not  touched  nor 
interfered  with;  that  in  all  respects  lands  may  be  appropriated 
and  held,  sold,  devised  and  inherited,  the  obvious  answer  is  that 
the  wildest  dream  of  the  most  ardent  single  taxer  never  extended 
beyond  requiring  those  occupying  the  common  heritage  to  pay  rent 
to  the  State  for  the  use  of  the  common  property,  and  for  this  ad- 
vantage to  bear  the  entire  financial  burden  of  the  State. 

Obviously  no  different  principle  exists  from  any  difference  in 
the  manner  of  imposition  or  means  of  collecting  this  burden,  nor 
from  the  different  names  that  may  be  given  in  the  process.  If  all 
the  burden  may  be  imposed  on  this  class  of  property,  the  essential 
proposition  that  private  ownership  in  land  is  destroyed  has  been 
accomplished. 

The  old  State  banks  were  not  prohibited  from  issuing  paper 
money  when  our  national  bank  system  was  established ;  they  were 
simply  taxed  out  of  existence.  '*The  power  to  tax  is  Ihe  power 
to  destroy,"  and  the  imposition  of  greater  taxes  on  one  class  of 
property  than  is  imposed  on  other  classes  differs  only  in  degree 
from  the  imposition  of  all  taxes  on  the  one  class. 

When  we  have  arrived  at  the  true  principle  in  the  lesser 
instance  we  have  ascertained  the  true  rule  in  the  greater. 

The  basic  questions,  therefore, .  are :  1%  private  ownership  of 
land  wrong  in  principle,  and,  if  so,  in  general,  what  is  our  true 
policy  ? 

The  right  to  hold  land  in  private  ownership  and  how,  are  ques- 
tions that  have  been  considered  since  almost  the  dawn  of  history. 
The  subject  is  not  new,  but  argimients  on  and  presentation  of  the 
subject  have  in  recent  years  been  made  by  Mr.  Henry  George  so 
graphically  and  beautifully  as  to  have  fixed  the  attention  and  capti- 
vated the  imagination  of  numerous  disciples. 

To  understand  the  merits  of  the  question  it  is  appropriate  to 
recall  something  of  the  history  of  land  tenures  and  occupation  in 
times  past. 
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When  the  earth  was  sparsely  peopled,  families  roamed  where- 
soever they  desired,  occupying  whatever  spot  best  suited  their  pres- 
ent interest,  only  to  move  on  when  the  last  occupancy  had  ceased 
to  be  desirable  or  food  supply  for  their  flocks  and  herds  grew 
scarce.  Xo  effort  was  made  to  increase  the  natural  products  of  the 
land. 

As  population  increased,  communities  were  formed,  fixed  hab- 
itations, either  within  towns  or  in  prescribed  districts,  became  the 
rule,  and  lands  became  appropriated,  if  not  in  private  ownership 
of  individuals,  at  least  in  the  private  ownership  of  that  community 
as  against  all  the  rest  of  the  world. 

Thence  came  the  necessity  of  the  application  of  human  effort 
to  increase  the  natural  products  of  the  soil,  since  permanent  occu- 
pancy of  a  circumscribed  area  necessarily  rendered  natural  produc- 
tion insufficient. 

Agriculture — the  tilling  of  the  soil — became  a  necessity,  never 
thereafter  to  be  lifted  from,  human  shoulders. 

This  permanent  and  exclusive  occupancy  seems  at  first  to 
have  been  tribal — ^held  in  common  for  the  members  of  the  tribe — 
then  specific  parts  were  held  by  the  common  members  of  a  family ; 
then  by  individual  members  of  a  family;  then  capable  of  being 
transferred  to  strangers,  and  private  ownership  in  lands  was  es- 
tablished. 

Coming  thence  down  to  the  latter  Roman  days,  the  miglity 
conquests  of  that  people  placed  at  the  disposition  of  the  State  im- 
mense tracts  of  land.  Except  during  short  and  fitful  periods,  the 
patrician  element  enjoyed  exclusive  political  privileges,  framed 
the  laws  and  colored  the  national  policy  with  their  hue.  These 
lands,  and  the  lands  of  Italy,  fell  into  the  control  of  eminent  mem- 
bers of  the  ruling  class,  and  the  proletariat  became  tenants,  debtors, 
slaves.  About  five  hundred  years  before  the  Christian  Era  came 
the  first  outbreak  of  discontent.  Then  at  long  and  rare  intervals 
came  measures  called  generically  the  Agrarian  Laws,  all  having 
for  their  object  the  suppression  of  this  evil  and  the  more  equitable 
division  of  lands  among  all  the  people.  The  weakness  and  vice  of 
all  these  laws  was  that  they  sought  not  to  break  up  the  system  of 
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large  landed  estates  already  established,  but  sought  merely  to  check 
tho  further  extension  of  the  system. 

As  the  strict  enforcement  of  these  laws  was  from  time  to  time 
relaxed — as  has  always  happened  in  all  ages — afresh  encroachments 
were  made  by  the  nobles,  and  landed  estates  increased  in  size. 

Members  of  the  humbler  class,  distinguished  above  their  fel- 
lows for  wealth,  intelligence  or  leadership,  placed  themselves  at  the 
head  of  each  popular  outburst,  mingling  demands  for  reforms  in 
the  land  laws  with  demands  for  political  concessions.  The  leaders 
then,  as  too  often  the  leaders  of  popular  demands  now,  were  con- 
tent with  advantages  secured  to  themselves,  and  the  nobler  aspira- 
tions for  the  good  of  mankind  were  submerged  in  politics.  Italy, 
tlio  nerve  center  of  the  Koman  world,  was  possessed  by  a  few 
patrician  families;  the  mass  of  the  people  were  serfs  and  slaves. 
Koman  courage  was  lost;  patriotism  ceased  to  exist;  the  spirit  that 
makes  one  fight  to  the  death  for  hearth  and  home  fled  when  there 
were  no  hearths  and  homes  to  protect.  Italy  lay  open  to  the  first 
sturdy  claimant  Pliny  wrote,  "Large  estates  ruined  Italy."  That 
claimant  was  the  Germanic  tribes.  "A  race  of  men,  formerly  un- 
known or  despised,  had  not  only  dismembered  that  proud  sover- 
eignty, but  permanently  settled  themselves  in  its  fairest  provinces, 
and  imposed  their  yoke  upon  the  ancient  possessors."  (Hallam's 
Middle  Ages,  Ch.  I.,  Part  1). 

The  breaking  up  of  the  old  order  of  things  in  Western  Europe 
was  followed  by  centuries  of  violence  and  disorder.  The  posses- 
sion of  qualities  distinguishing  one  from  his  fellow  man,  as  cun- 
ning, prowess,  skill,  marked  individuals  as  leaders.  Their  plan 
was  as  simple  as  the  principle  inscribed  by  Wordsworth  on  Rob 
Roy's  grave: 

"The  good  old  rule 

Sufficeth  them,  the  simple  plan. 
That  they  should  take  who  have  the  power. 
And  they  should  keep  who  can." 

For  various  reasons,  easily  imaginable  from  the  disorders  of 
the   times,   the  common  people  arrayed   themselves   around   the 
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leaders  and  more  powerful,  who  became  in  time  kings  and  lords 
of  all  degrees,  and  the  foundations  of  the  feudal  system  were  laid. 

In  more  ancient  times  the  tribal  or  communal  principle  seems 
to  have  governed  land  tenures  among  the  Germanic  people  in  all 
the  west  of  Europe,  and  among  their  kindred  in  Britain.  But  the 
feudal  system  swept  all  these  ancient  custonois  away  and  established 
itself  as  the  rule  of  landed  property  instead,  and  William  the 
Conqueror  carried  it  to  England.  Gradually  the  free  title  to  the 
soil  came  to  be  held  as  feuds  under  lordly  chiefs. 

Before  the  middle  of  the  Eighteenth  Century  nearly  the  whole 
of  the  soil  of  France  passed  into  the  hands  of  great  landowners. 
The  common  people  were  ground  down  with  heavy  exactions — rent, 
taxation  and  personal  service.  The  life  of  the  lords  at  court  in 
Paris  destroyed  all  bonds  of  sympathy  between  them,  and  the 
conmion  people  were  regarded  as  mere  beasts  of  burden.  The  pent 
up  fury  of  the  people  burst  forth  and  the  French  Kevolution  for- 
ever destroyed  large  landed  estates  in  France  and  secured  the  rights 
of  the  people  to  their  own.  The  laws  there  have  ever  since  been  so 
framed  that  large  landed  estates  are  next  to  impossible,  and,  eco- 
nomically considered,  the  objection  is  land  holdings  are  too  small 
rather  than  too  large.  Except  as  to  the  violence  of  the  revolution, 
what  took  place  there  is  the  type  of  what  took  place  in  all  Western 
Europe;  till  among  the  latest  finishing  touches  of  legislation  on 
this  subject  in  the  present  era,  the  peasants  of  Germany  were  en- 
abled to  become  and  have  become  the  actual  owners  of  the  soil, 
and  land  credit  banks  were  established  in  1850  to  aid  them  in 
becoming  purchasers.  Suffice  to  say,  the  principle  of  ownership 
in  small  holdings  has  become  established,  and  France,  Germany, 
Belgium,  Switzerland,  Denmark,  Sweden,  and  great  parts  of  Italy 
have  this  system.  Bussia,  always  behind  in  every  system  except 
those  of  violence,  cruelty  and  oppression,  is  about  the  last  conti- 
nental nation  where  the  tillers  of  the  soil  are  esteemed  fit  only  to 
serve  lordly  proprietors. 

To-day  we  read  in  the  public  press  that  these  patient,  patri- 
otic and  religious  people  have  risen  against  this  order  of  things, 
and  with  arms  and  firebrands  are  demanding  access  in  their  own 
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right  to  their  native  soil.  Every  well-wisher  of  his  fellow  man 
must  wish  them  Godspeed  in  this  aspiration,  and  more. 

I  have  attempted  to  set  forth  only  the  most  cursory  view  of 
the  general  state  of  landed  holdings  in  Europe. 

In  England  the  laws  and  practice  of  entail  and  other  peculiar 
institutions  and  customs;  the  cost  and  difficulty  of  making  land 
transfers  and  many  other  special  reasons  have  built  up  large  landed 
estates.  The  smaller  holdings,  when  free  from  entail,  have  grad- 
ally  fallen  into  the  larger  estates,  to  thereafter  follow  the  same 
fortune.  Seventy-five  hundred  people  own  more  than  one-half  the 
land.  Farmer  with  them  does  not  mean,  as  with  us,  one  who  tills 
the  soil,  which  he  in  most  instances  owns.  lie  is  there  an  inter- 
mediary, and  the  products  of  the  soil  must  pay  the  landlord,  farmer 
and  tenant. 

The  evils  of  such  a  system  and  the  intolerable  burden  upon 
all  but  the  few  have  been  for  a  long  time  perceived.  The  right  to 
own  land  at  all,  any  more  than  to  own  air  or  light,  was  challenged 
in  all  departments  of  thought. 

Modern  propagandists  indulge  in  the  old  but  ever  new  in- 
vectives against  the  legal  profession  as  benighted  beings  over  whose 
minds  the  light  of  this  great  question  never  shone.  Our  classic 
Blackstone  discussed  it  as  a  cardinal  starting  point  in  the  consid- 
eration of  property  in  general.  'Tleased  as  we  are  with  the  pos- 
session, we  seem  afraid  to  look  back  to  the  mears  by  which  it  was 
acquired,  as  if  fearful  of  some  defect  in  our  title ;  or  at  best  we  rest 
satisfied  with  the  decision  of  the  laws  in  our  favor,  without  exam- 
ining the  reason  or  authority  upon  which  those  laws  have  been 
built.  We  think  it  enough  that  our  title  is  derived  by  grant  of 
the  former  proprietor,  by  descent  from  our  ancestors,  or  by  the  last 
will  and  testament  of  the  dying  owner;  not  caring  to  reflect  that 
(accurately  and  strictly  speaking),  there  is  no  foundation  in 
nature  or  in  natural  law  why  a  set  of  words  upon  parchment  should 
convey  the  dominion  of  land ;  why  the  son  should  have  a  right  to 
exclude  his  fellow  creatures  from  a  determinate  spot  of  ground, 
because  his  father  had  done  so  before  him."    (2  Black.  Com.,  Chap. 
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Then  follows  a  full  review  of  the  reasons  why  land  gradually 
came  to  be  possessed  in  private  ownership,  showing  the  transition 
came  from  the  necessities  of  mankind,  the  advance  of  civilization 
and  increase  and  stability  of  population,  and  that  the  subject  is 
controlled  and  regulated  according  to  the  supposed  policy  of  the 
particular  country.  "Lands,"  he  says,  "are  not  naturally  descendi- 
ble any  more  than  thrones;  but  the  law  has  thought  proper,  for 
the  benefit  and  peace  of  the  public,  to  establish  hereditary  succes- 
sion in  the  one  as  well  as  the  other."    (1  Black.  Com.,  p.  192). 

So  British  writers  on  Political  Economy  have  long  recognized 
the  true  principles,  and  have  insisted  that  as  such  right  comes  only 
from  the  positive  laws  of  the  country,  supposedly  representing  the 
policy  of  that  country,  a  sort  of  trusteeship  is  established  in  the 
owner  to  use  his  right  for  the  good  of  society,  and  when  the  ends 
of  society  are  not  conserved,  and  when  the  trust  has  been  abused, 
society  maj-  retake  the  trust  estate  into  its  own  hands. 

John  Stuart  Mill,  in  his  Principles  of  Political  Economy, 
says :  "No  man  made  the  land.  It  is  the  original  inheritance  of 
the  whole  species.  Its  appropriation  is  wholly  a  questoin  of  gen- 
eral expediency.  When  private  property  in  land  is  not  expedient, 
it  is  unjust."  (B.  2,  Ch.  2,  Para.  6).  It  can  only  be  a  question  of 
policy.  Between  the  time  the  first  emigrant  plants  his  foot  on  an 
uninhabited  continent,  as  America,  and  the  time  when  the  popula- 
tion has  grown  so  dense  as  to  have  scarcely  standing  room,  there 
are  almost  infijiite  gradations  in  the  relation  of  man  and  property 
to  his  fellows.  He  would  be  an  unwise  statesman  or  philosopher 
who  would  prescribe  one  Draconian  Code  in  every  relation  in  which 
man  is  placed. 

What  Code  should  be  applied  to  us  ? 

Whatever  may  be* the  correct  and  economical  principles  appli- 
cable to  Great  Britain,  with  its  dense  population  and  its  large 
landed  estates,  the  same  principles  do  not  apply  to  Xorth  America. 

The  situation  of  the  Xew  England  Colonies  and  the  topog- 
raphy of  the  country  not  only  necessitated  the  institution  of  town 
government,  the  highest  typo  of  local  self-government,  but  they 
necessitated  small  land  holdings,  the  basis  of  our  homestead  laws. 
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In  the  South  there  was  lees  hostility  from  the  Indian  tribes;  the 
topography  of  the  country  permitted  more  widely  scattered  settle- 
ment and  a  less  dense  population.  These  conditions  permitted  and 
encouraged  larger  landed  estates.  The  unfortunate  institution  of 
slavery  still  further  encouraged  large  holdings.  But  as  slavery 
has  forever  passed  away,  the  prime  motive  for  large  holdings  has 
expired,  and  large  tracts  are  being  daily  reduced  and  subdivided. 

But  nowhere,  in  the  North,  South  or  middle  sections,  did  the 
holdings  approach  what  the  system  was  and  is  in  England,  and, 
fortunately,  the  main  motive  that  threatened  to  perpetuate  and 
enlarge  the  landed  estates  is  gone.  Not  only  this,  but  other  condi- 
tions made  large  landed  estates  impossible.  There  was  no  general 
custom  of  entails,  and  the  main  body  of  early  settlers  being  pious, 
God-fearing  people,  emigrating,  for  the  most  part,  for  conscience 
sake,  there  was  no  such  pride  of  family  as  to  encourage  it.  The 
laws  and  customs  were  crystallized  before  Mayflower  societies  and 
the  Sons  and  Daughters  of  the  Revolution  were  established. 

The  cost  of  alienation  of  lands  has  always  been  small  and  need 
not  be  considered  as  a  hinderance  to  free  traffic  therein.  Primo- 
geniture and  the  exclusion  of  females  from  equal  inheritance  has 
never  been  the  principle  of  our  laws. 

But  as  potent,  possibly  the  most  potent,  reason  for  the  exist- 
ence of  small,  not  large,  landed  estates  remains;  by  the  laws  of 
England  lands  were  not  subject  to  sale  on  execution ;  although  land 
was  private  property,  it  was  held  to  be  of  so  high  and  special  an 
order  that  it  was  not  subject  to  the  ill  fortunes  of  the  owner. 
Doubtless  this  had  a  feudal  origin,  carried  forward  by  the  desire 
to  perpetuate  family  possessions  and  pride  when  feudal  customs 
ceased  to  exist  and  the  last  vestige  of  personal  service  was  brushed 
away  by  an  act  begun  under  the  commonwealth  and  completed  in 
Charles  II. 

By  Statute  5,  Geo.  II.,  C.  7  (1732),  it  was  enacted  that  lands 
in  the  American  Colonies  should  be  subject  to  sale  and  to  be  dealt 
with  on  execution  precisely  as  personal  property.  But  that  Stat- 
ute, while  introducing  the  rule  throughout  the  Colonies,  was  not 
the  origin  of  the  practice.     Massachusetts,  in  1696,  and  Pennsyl- 
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vania,  as  early  as  1700  and  1705,  had  established  it.  (4  Kent. 
Comm.,  429).  This  act  was  passed  probably  from  the  selfish  motive 
of  assisting  British  creditors  in  collecting  their  debts.  Whatever 
the  motive,  the  act  was  one  of  the  most  beneficial.  It  assisted  in 
preventing  large  landed  estates  on  the  North  American  Continent. 
It  is  the  basis  of  all  our  Statutes  as  to  sale  of  land  on  execution, 
and  recent  legislation  in  Great  Britain  itself  adopts  some  of  its 
beneficial  principles. 

From  the  very  birth  of  these  Colonies  to  this  day  land  has 
been  dealt  with,  sold  and  exchanged  as  freely  and  as  easily  as 
personal  property.  There  are  no  large  landed  estates  inhabited 
by  tenants  from  generation  to  generation  and  cultivated  by  free 
labor.  If  here  and  there  one  may  remember  the  Astor  estate  in  the 
city  of  New  York,  the  Dalrymple  farm  in  the  Dakotas,  or  here 
and  there  an  unusually  large  holding,  they  are  mere  atoms  in  the 
aggregate  situation.  Many  of  these  are  destroyed  after  a  few  years 
by  the  laws  of  inheritance,  by  the  improvidence  of  the  owner  or  his 
heirs  and  the  casualties  of  business.  If  many  remain  or  exist 
sufficient  to  affect  the  general  economy,  a  half  dozen  lines  on  a 
statute  book  can  speedily  wipe  out  their  existence.  To  do  this  it 
is  not  necessary — it  is  a  waste  of  vast  energy,  to  revolutionize  our 
entire  system  and  change  our  conditions.  Economic  theories  based 
upon  statistics  gathered  from  other  lands  and  other  systems  can 
have  no  application  to  us  and  our  system,  for  the  simple  reason 
that  the  facts  are  in  no  wise  alike. 

In  Australia  a  very  small  proportion  of  the  total  area  is  fit 
for  occupancy  or  cultivation.  The  interior  is  a  desolate  waste, 
the  grazing  place  of  vast  herds  of  sheep  and  cattle,  with  little  tilla- 
ble soil  and  few  live  streams.  Agriculture  flourishes  only  in  that 
part  fringing  the  Southern  and  Eastern  coast,  and  there  are  situate 
all  its  great  cities. 

A' large  part  of  the  two  main  islands  of  New  Zealand  is  fit, 
like  Australia,  only  for  grazing.  Only  one-fifth  of  the  Southern 
island  is  arable  land.  A  few  years  ago  eight  or  ten  persons  each 
owned  more  than  100,000  acres.     In  both  Australia  and  New  Zea- 
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land,  but  in  no  other  British  Colony,  the  system  of  large  landed 
estates  after  the  English  custom  prevails. 

With  the  limited  amount  of  valuable  land  in  those  colonies, 
a  handful  of  men  control  the  destinies  of  a  whole  people.  No 
wonder,  then,  that  they  seek  to  escape  from  a  thralldom  existing 
nowhere  in  the  civilized  world  except  there  and  the  parent  country, 
and  no  wonder  the  vigor  of  young  manhood  is  struggling,  and  I 
hope  successfully,  to  escape  the  fate  of  becoming  mere  tenants  of 
a  landed  aristocracy.  Only  the  conservatism  of  the  English  speak- 
ing people  makes  them  take  peaceable  instead  of  violent  means.  I 
will  not  dwell  upon  the  system  of  taxation  there ;  on  what  propor- 
tion of  the  whole  tax  is  raised  on  lands;  whether  income  taxes, 
occupation  taxes,  licenses  and  similar  devices  do  not  supply  the 
greater  part  of  the  revenue.  I  only  suggest  some  differences  which 
one's  own  thoughts  and  researches  must  amplify.  I  suspect,  how- 
ever, that  our  legislature  has  gone  far  beyond  anything  proposed 
by  our  friends  under  the  Southern  Cross.  If  not,  this  measure 
will  at  least  have  the  merit  of  being  the  first  proposition  our  Colo- 
rado extremists  have  not  thought  they  could  improve. 

I^ot  only  are  large  landed  estates  no  part  of  our  system,  but 
population  has  not,  and  for  ages  will  not,  reach  that  density  whore 
numbers  alone  become  embarrassing.  Our  whole  population  might 
be  placed  in  Texas  without  its  being  more  crowded  than  ^lassa- 
chusetts. 

In  the  case  of  large  cities  there  are  many  conditions  enlisting 
our  sympathy,  imploring  assistance  and  rendering  us  fearful  of 
the  future.  In  them  would  almost  seem  an  exception  to  the  bene- 
ficial results  of  private  ownership  which  appear  all  elsewhere. 

I  care  nothing  for  the  real  estate  agent's  view  of  city  prop- 
erty ;  that  is  something  to  sell.  The  increase  in  values  of  city  lots 
is  as  consistent  with  general  pauperism  and  misery  as  with  the 
increase  in  wealth  of  a  few.    But  is  this  due  to  private  ownership? 

Each  ill  human  kind  is  heir  to  has  its  doctor  with  his  nostrum 
as  potent  as  patent  medicine.  These  theories  all  ignore  facts  well 
known  to  everybody  except  the  theorists,  that  all  men  are  not  alike 
industrious,  honest  and  capable ;  that  population  does  not  increase 
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only  along  its  better  sides,  but  that  an  equal  proportion  of  the  sick, 
the  imbecile,  the  lazy,  the  thriftless,  the  dishonest,  the  criminal, 
appear  as  population  increases,  along  with  the  good,  in  utter  dis- 
regard of  all  theories  and  all  laws  except  the  law  of  increase. 

However  the  situation  may  be,  as  a  Colorado  question,  sub- 
mitted to  Colorado  voters,  we  have  no  such  populous  cities  and  no 
such  general  condition  of  hopeless  poverty  as  demands  relief  at 
this  time.  Nor  is  it  wise,  nor  is  it  demanded  of  us,  that  we  should 
anticipate  for  generations  ahead  the  solution  of  questions  which 
we  can  only  surmise  may  arise.  Our  successors  are  quite  as  likely 
to  be  able  to  deal  with  the  matter  as  are  we. 

At  any  rate  there  is  in  Colorado  only  one  large  city.  The 
proposed  act  will  apply  to  all  counties,  and  the  land  to  which  it 
applies  will  be  almost  exclusively  mineral  lands  and  agricultural 
lands.  If  it  applies  to  mines,  will  the  basis  of  assessment  be  the 
present  developed  value  ?  Are  the  vast  sums  spent  in  derveloping 
them  improvements  erected  on  the  lands  and  so  not  to  be  counted  ? 
If  developments  are  not  to  be  counted,  then  mines  are  already  taxed 
more  than  the  undeveloped  lands  would  bring  in  the  market.  If 
they  are  to  be  counted,  then  there  is  an  end  to  further  expenditure 
of  money,  efforts  and  life — for  the  most  part  unrewarded — in  seek- 
ing for  secret  and  hidden  treasures,  which,  when  found,  are  to  be 
taken  away  by  taxation.  The  prospector's  pick  will  be  idle  for 
the  future. 

With  all  the  advantages  of  monopoly  that  private  ownership 
is  said  to  give,  we  meet  the  theory  by  the  fact  that  within  this 
State  there  are  thousands,  perhaps  millions,  of  acres  of  fertile  land. 
Public  acts  have  been  passed  and  public  officials  established  for  the 
express  purpose  of  inviting  occupation;  statistics  have  been 
paraded  and  private  effort  has  pleaded  to  the  same  end.  Yet  cnr 
lands  ars  hardly  touched ;  our  counties  are  as  sparsely  settled  as  if 
they  were  plague  spots  instead  of  fertile  gardens  begging  for  the 
co-operation  of  men.  The  eloquent  fact  is  that  nowhere  in  the 
United  States  has  the  injustice  of  landed  property  yet  weighed  so 
heavily  as  that  most  would  not  prefer  their  present  situation  to 
the  blessings  of  a  freely  acquired  monopoly  of  land. 
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We  have  heretofore  considered  that  our  pioneers  and  settlers 
were  subjected  to  enough  privations  and  disadvantages ;  that  they 
needed  assistance  rather  than  deserved  additional  burdens. 

The  late  Eev.  Myron  Beed  said  that  the  overburdened  Ne- 
braska farmer,  conscious  in  a  hazy  way  that  something  was  wrong, 
shaped  his  politics  and  based  his  hope  of  relief  on  more  tariff  on 
barbed  wire  and  nails. 

Our  legislators  characteristically  propose  to  improve  on  tiiis 
and  to  extend  to  our  farmers  further  relief  by  imposing  on  them 
air  the  taxes. 

I  am  not  to  be  understood  as  opposing  to  any  extent  a  fair 
consideration  of  any  or  all  the  various  theories  that  in  these  latter 
days  have  been  advanced  and  confidently  urged  for  the  advance- 
ment of  mankind.  I  believe  there  is  no  class  in  this  country  that 
would  not  welcome  the  upraising  of  every  class  and  condition  of 
our  people.  Enthusiasts  have  ever  been  diligent  to  characterize 
an  intelligent  opposition  to  their  particular  plans  as  hostility 
towards  the  class  for  whose  benefit  they  are  proposed.  Amid  the 
multitude  of  such  proposals  a  conservative  and  considerate  mind 
can  scarcely  fail  to  create  towards  himself  a  numerous  hostile 
party,  bent  upon  proclaiming  him  the  ally  of  some  favored  class. 
It  will  be  best  for  all  when  candid  discussion  and  not  vituperation 
is  the  order  of  the  day. 

The  radical  vice  in  most  of  these  theories  is  in  the  assumption 
of  the  present  perfection,  not  merely  the  perfectibility  of  the 
human  race.  This  is  the  inherent  vice  of  socialism  as  presented 
to-day,  to  which  the  present  bill  is  allied  in  principle.  The  found- 
ers of  that  great  and  beautiful  theory  proceeded  upon  the  idea  that 
each  successive  step  in  the  past  was  but  the  result  of  antecedent 
causes,  and  themselves  became  the  causes  of  subsequent  effects, 
all  resulting  in  our  present  system  as  a  natural  and  proper  result 
of  what  has  gone  before,  and  that  our  system  of  to-day  is  not  the 
final  form  civilization  will  take,  but  that  at  some  far  distant  day 
perfection  will  be  reached  and  the  teachers  of  socialism  will  have 
been  the  prophets  of  the  millenium. 
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So  considered,  there  is  little  fault  to  be  found  with  those 
teachings,  since  to  assert  that  we  have  attained  the  final  form  is  to 
assert  we  have  reached  perfection.  Unfortunately  these  teachings 
come  before  minds  not  capable  of  grasping  the  true  import  of  the 
doctrine.  They  are  captivated  with  the  glories  of  the  good  day  to 
come,  and  propose  by  an  act  of  the  legislature  to  set  us  down  in 
the  millenium  with  all  our  sins  upon  us. 

So  far,  North  America,  particularly  Colorado,  has  not  reached 
that  stage  when  a  radical  change  in  our  organization  is  demanded. 
So  far,  and  for  generations  to  come,  the  stability  and  glory  of  the 
country  must  depend  on  the  homesteader,  tilling  his  own  private 
soil.  It  is  not  in  our  cities,  our  manufactures,  our  trade,  our  glit- 
tering and  sometimes  vulgar  wealth,  that  the  strength  of  our  nation 
consists.  In  1775,  on  the  proposition  to  withdraw  the  British 
troops  from  Boston,  Lord  Chatham  said:  ^*Trade,  indeed,  in- 
creases the  glory  and  wealth  of  a  country ;  but  its  true  strength  and 
stamina  are  to  be  looked  for  in  the  cultivators  of  the  land.  In  the 
simplicity  of  their  lives  is  found  the  simpleness  of  virtue,  the  in- 
tegrity and  courage  of  freedom.  These  true,  genuine  sons  of  the 
soil  are  invincible.'' 

Thomas  H.  Benton,  the  Apostle  of  the  West,  said :  "The  free- 
holder is  the  natural  supporter  of  a  free  government.  Tenantry 
is  imfavorable  to  freedom.  The  tenant  has,  in  fact,  no  country,  no 
hearth,  no  domestic  altar,  no  household  god.  It  should  be  the 
policy  of  Republics  to  multiply  their  freeholders." 

It  was  in  contemplation  of  universal  tenantry  on  large  landed 
estates  that  the  theory  upon  which  this  bill  is  based  was  founded. 
It  never  had — it  never  could  have — any  application  to  such  condi- 
tions as  exist  here. 

If  some  of  our  cities  seem  crowded,  the  possibility  of  remov- 
ing to  less  onerous  situations  enables  the  less  capable  to  demand 
rights  they  might  not  otherwise  obtain.  The  bare  possibility  of 
relief  is  economically  sufficient  to  effect  a  change ;  actual  steps  are 
not  necessary.  The  general  spread  of  intelligence,  the  better  un- 
derstanding of  economic  laws  and  the  social  relations  of  men  have 
modified,  if  not  destroyed,  the  ability  of  one  sot  of  men  to  dictate 


terms  to  another.  Organized  labor,  including  in  its  ample  bounds 
every  division  and  subdivision  of  those  who  work  for  salaries  or 
wages,  has  destroyed  or  shown  worthless  the  dry  theories  of  polit- 
ical economy.  Though  occasional  violence  has  sometimes  thrown 
a  sickening  doubt  over  the  minds  of  cautious  men,  on  the  whole  I 
believe  the  net  results  of  organized  labor  highly  beneficial.  When 
the  laws  of  social  relations  and  the  laws  of  distribution  of  wealth 
are  better  understood;  when  we  have  learned  that  the  power  for 
good  or  evil  of  the  individuals  must  be  considered ;  when  we  have 
learned  that  .not  merely  the  aggregate  or  average  wages  is  the  basis 
upon  which  we  can  reason  that  individuals  ought  to  be  contonted 
with  their  lot,  but  when  we  have  so  placed  within  reach  of  every 
worthy  man  what  he,  with  his  loves,  hopes  and  aspirations,  is  en- 
titled to,  and  not  merely  average  him  with  a  class^  we  will  have 
discovered  the  true  law  of  distribution  and  settled  the  rights  of 
mankind.  These  matters  require  time,  thought  and  candid  judg- 
ment ;  it  is  evolution.  That  consummation  I  believe  to  be  steadily 
approaching.  Dry  statistical  facts  tod  the  deductions  based  on 
them  are  every  day  being  shown  unreliable,  because  there  is  omit- 
ted from  their  calculations  what  every  day  is  becoming  more  and 
more  a  necessary  element,  the  live  factor  of  humanity,  and  its  sen- 
timents. 

Sentiment  is  not  now,  as  formerly,  to  be  dealt  with  only  by 
the  poets.  It  is  an  ever  present  factor  in  the  dryest  economical 
problem.  When  w^e  consider  the  measure  now  proposed,  we  are  not 
to  be  guided  by  pure  reasoning  alone.  The  French  language  is 
said  to  have  no  word  the  exact  equivalent  of  our  "home."  In  the 
formative  periods  of  the  language  it  didn't  need  it.  But  around 
that  word  clusters  all  that  makes  life  attractive. 

In  proportion  as  citizens  of  our  Commonwealth  feel  and  know 
the  ecstacy  of  all  that  word  implies,  just  in  that  proportion  has  the 
human  race  advanced  towards  ideal  happiness. 

Abroad  and  in  other  lands,  the  principle  underlying  this  bill 
maj'  be  the  most  direct  and  peaceful  means  of  breaking  up  a  sys- 
tem that  has  forever  been  a  barrier  against  all  that  mankind  holds 
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dearest.  With  us  it  is  but  a  hindrance  to  the  full  perfection  of  a 
system  already  happily  begun ;  upon  only  the  first  steps  of  which 
our  Southern  friends  are,  by  such  measures,  hoping  to  enter.  What- 
ever benefits  may  be  conferred  on  Australia  and  'New  Zealand  by 
the  adoption  of  the  principle  of  this  act  is  a  benefit  in  contrast  with 
their  former  condition,  not  ours. 
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ADDRESS 


LA  FAYETTE  TWITCHELL 


DENVER,  COLORADO. 


THE  BUCKLIN  BILL. 

Mr.  President: 

It  is  difficult  to  give  this  piece  of  legislation  any  name  that 
would  seem  more  appropriate  than  "The  Bucklin  Bill."  Although 
it  is  put  forward  under  the  pretense  that  it  is  the  Australasian 
Land  Tax  Law,  the  reasons  for  its  existence,  its  objects,  purposes 
and  form  are  so  dissimilar  from  the  law  there  adopted  that  it 
cannot  be  said  to  be  in  the  line  of  consanguinity. 

So  original  would  it  be  in  its  working  effect  that  it  is  not 
unfair  to  describe  it  as  the  peculiar  product  of  its  author. 

The  essential  purposes  of  this  extraordinary  measure  are : 

1.  To  permit  the  various  counties  to  raise  all  revenue  for 
county,  school  and  municipal  purposes  by  means  of  a  single  tax 
on  lands  and  corporate  easements  in  lands,  it  being  contemplated 
in  the  scheme  to  exempt  from  taxation  all  improvements  and  per- 
sonal property. 

2.  To  enlarge  the  limitation  upon  the  State  levy  from  four 
to  six  mills  on  the  dollar. 

The  proposed  scheme  of  taxation  is  so  at  variance  with  and 
contrary  to  the  general  principles  of  taxation  adopted  in  this  coun- 
try that  it  may  be  classed  as  "revolutionary/' 


The  power  of  taxation  is  an  inherent  power  in  every  govern- 
ment and  is  necessary  to  its  existence.  This  power,  when  judi- 
ciously and  wisely  exercised,  constructs,  builds  up  and  brings 
about  the  largest  benefits  to  the  citizen ;  when  unwisely,  illogically 
or  tyrannically  exercised,  it  destroys,  devastates  and  crushes. 

The  great  principles  governing  this  power  in  our  country,  as 
stated  by  our  eminent  judges  and  text  writers,  are: 

That  there  shall  be  no  taxation  without  representation ; 

That  the  power  of  taxation  and  right  of  protection  are  recip- 
rocal ; 

That  those  receiving  protection  shall  bear  their  just  propor- 
tion of  the  burdens ; 

That  the  benefits  shall  be  impartially  proportioned  among 
those  on  whom  the  burden  is  imposed,  and  that  equality  of  taxation 
is  essential  to  the  maintenance  and  preservation  of  equal  and  social 
rights. 

It  is  proposed  by  this  measure  to  overturn  these  principles ;  to 
shift  the  burden  of  the  many  to  the  shoulders  of  the  few;  to  put 
the  whole  burden  of  taxation  on  that  class  of  property  that  needs 
the  least  protection  and  costs  the  least  to  protect,  and  to  exempt 
therefrom  the  various  classes  of  property — the  great  industrial, 
commercial  and  financial  institutions — requiring  the  greatest  and 
most  expensive  protection;  to  destroy  the  reciprocal  relations- and 
flagrantly  violate  the  principles  of  equality  and  uniformity,  and  to 
unequally  and  unfairly  apportion  the  benefits. 

The  question  naturally  arises,  upon  what  logical  grounds  are 
we  asked  to  make  this  change  ? 

The  author's  answer  to  this  question  is,  and  has  been,  to  the 
effect  that  this  system  of  taxation  has  been  tried  in  the  Austral- 
asias and  has  been  a  great  success  there,  bringing  with  it  progress 
and  prosperity,  and  New  Zealand  is  the  particular  colony  cited  as 
demonstrating  its  great  benefits. 

We  are  therefore  led  to  the  inquiry,  are  the  conditions  here 
the  same  or  similar  to  those  existing  in  JsTew  Zealand,  and,  if  so,  is 
this  proposed  system  the  same  or  similar  to  that  in  operation  there  ? 
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Kof erring  to  ^'ew  Zealand,  we  find  that  in  1890,  just  prior  to 
u;o  adoption  of  the  Land  Tax  System,  the  conditions  as  to  the 
vnvuon>hip  of  land  were  such  as  demanded  some  drastic  measure 
U^  ;irn»5it  and  eradicate  land  monopoly. 

**Earth  hunger  became  ravenous  early  in  that  fertile  country." 

Sir  George  Gray,  the  Governor,  pointed  out  in  Parliament, 
in  Iv^lU,  that  17,937,570  acres  of  land  were  held  by  only  1,615 
land  owners,  while  100,000  people  held  less  than  300,000  acres. 

From  1887  to  1891  there  was  great  land  speculation,  and,  as 
i>^ported  by  Mr.  Lloyd  in  his  **Xewcst  England,"  it  was  said  that 
*Mhe  hmd  grabber  picked  out  the  eyes  of  the  plains  and  left  only 
tho  hills  and  mountains,  and  when  the  farmers  came  along  they 
had  to  ask,  "shall  sheep  and  cattle  occupy  the  plains  and  our  wives 
and  children  go  to  the  mountains  and  the  hills  V  '^ 

Tho  lands  were  mostly  owned  by  stock  companies  and  corpora- 
tions  of  British  origin.  The  laws  were  made  or  dictated  by 
huid  monopolists;  land  grabbers  had  control  of  the  provincial 
councils,  and  the  people  had  no  voice.  To  be  qualified  as  an  elector 
one  had  to  hold  a  certain  area  of  land. 

Again,  Mr.  Lloyd  says :  ^'The  land  situation  was  so  bad  when 
Ihillance  and  McKenzie  set  themselves  to  find  a  remedy  as  to 
justify  the  statement  made  by  a  member  of  Parliament  that  Sve 
have  the  most  pernicious  system  of  land  legislation  in  this  colony 
ihat  has  ever  been  know^n  in  any  civilized  country  in  the  w^orld.' 
*  *  *  In  the  settlement  of  the  colony  the  frontages  along  the 
roads  and  rivers  and  around  watering  places  and  at  the  heads  of 
the  valleys  were  all  taken  up  under  laws  made  by  great  land  owners 
for  great  land  owners ;  all  the  river  flats  and  valleys  along  every 
sti^am  and  higlnvay  had  been  picked  up.  This  rendered  access  to 
the  lands  in  the  rear  impossible,  and  made  them  useless  even  with 
access,  since  they  were  cut  off  from  w^ater.  Behind  these  frontages 
were  millions  of  acres  of  back  country,  which  were  held  under  lease 
from  the  State  by  the  ow^ners  of  the  frontages,  and  w^ere  of  no  value 
to  anybody  but  them." 

John  Ballance,  a  member  of  the  Parliament,  made  the  state- 
ment, that  seems  to  have  been  supported  by  facts : 
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"Many  people  are  leaving  New  Zealand  for  other  shores,  be- 
cause they  cannot  get  land  here.  Unless  the  big  estates  are  dealt 
with  this  exodus  must  continue.  There  never  yet  was  a  country 
with  large  estates  that  continued  to  prosper." 

New  Zealand,  with  an  area  larger  than  the  State  of  Colorado, 
and  with  less  than  750,000  population,  but  a  country  that  could 
support  easily  50,000,000  population,  found  itself  with  a  scarcity 
of  land.    Landlordism  prevailed. 

In  1S90-1891  the  main  political  question  before  the  people 
of  that  colony  was  to  deal  with  this  land  problem  and  the  condi- 
tions then  existing.  Several  laws  were  enacted,  tending  to  break 
up  this  land  monopoly,  and  among  such  laws — and  as  one  deemed 
most  effective — the  Australasian  Land  Tax  System  was  adopted. 

"The  first  plank  in  the  Liberal  platform,"  said  Premier  Bal- 
lanee  in  1891,  *'raust  be  the  land  question." 

Land  monopoly  was  first  to  be  attacked,  and  the  first  means 
of  attacking  it  was  that  ancient,  constitutional  and  inalienable 
weapon,  the  tax;  so  there  was  put  forward  the  measure  to  tax  land 
and  incomes  as  the  first  and  most  effective. 

Both  of  these  taxes  were  made  progressive,  growing  heavier 
as  the  taxee  grew  richer.  The  small  estates  were  exempt  from  tax- 
ation and  small  land  o^vners  who  had  mortgages  upon  their  land 
and  improvements  were  also  permitted  to  deduct  the  amotmt  of 
the  mortgage  from  their  land  value.  The  improvements  were  not 
taxed  in  any  event.  The  absent  owners  of  land  were  penalized  by 
an  additional  tax  being  put  on  their  land  for  that  reason. 

All  land  owners  having  less  than  $2,500.00  clear  value  in 
land  were  exempt  from  the  national  tax.  If  an  owner  had  only 
$2,500.00  landed  estate  he  paid  nothing.  If  his  land  was  worth 
$7,600.00  and  he  had  a  mortgage  upon  the  land  and  improvements 
of  $5,000.00,  then  he  could  deduct  that  mortgage  from  the  land 
value,  which  would  leave  $2,500.00  clear  value,  and  this  would 
be  exempt.  Where,  however,  the  mortgage  exceeded  $12,500.00. 
the  exemption  ceased  for  all  above  that  amount. 

The  man  who  had  his  capital  invested  in  the  mortgage,  how- 
ever, was  required  to  pay  a  tax  upon  the  mortgage. 
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The  land  tax  was  made  progressive  or  graduated  when  the 
land  values  reached  $25,000,  exclusive  of  improvements,  and  the 
privilege  of  deducting  mortgages  was  withdrawn  when  the  estates 
became  large  enough  to  be  subject  to  the  graduated  tax. 

As  reported  by  Mr.  Lloyd : 

'*The  larger  owner  not  only  pays  a  larger  rate  of  tax,  but 
loses  all  the  exemptions  except  those  for  improvements.  The  extra 
tax  is  increased  by  one-eighth  of  a  penny  up  to  the  value  of  $1,150,- 
000,  when  its  maximum  is  reached  of  two  pennies  in  the  pound, 
or  four  cents  in  every  $4.86.  This,  added  to  the  original  tax  of 
one  penny  in  the  pound,  makes  a  maximum  possible  tax  of  three 
pence,  or  six  cents  on  $4.86  of  value." 

It  is  said  by  Mr.  Lloyd  that  under  the  working  of  the  New 
Zealand  law,  out  of  90,000  land  owners  only  13,000  pay  a  land  tax. 

"It  is  expressly  planned,"  said  the  commissioner  of  taxes,  ''to 
exempt  the  small  owner  and  to  free  the  poor,  struggling  man." 

Those  engaged  in  mercantile  pursuits  are  not  exempted  from 
taxation,  but  as  an  important  and  vital  part  of  the  system  there 
is  an  "income  tax,"  graduated  and  sufficiently  burdensome  to  com- 
pel these  citizens  to  bear  their  proper  proportion  of  taxation,  and 
also  a  graduated  inheritance  tax  and  a  tariff.  In  fact,  the  land  tax 
is  less  than  one-tenth  of  the  entire  tax. 

I  think  it  must  be  conceded  that  the  conditions  in  New 
Zealand  are  totally  different  from  the  conditions  in  Colorado. 
Here  no  great  estates  have  been  accumulated,  nor  are  there  likely 
to  be.  Here  the  tillable  land  in  the  first  instance  has  been  sold  to 
the  homesteader  and  pre-eraptor.  In  order  to  make  the  land  fertile 
they  have  been  compelled  to  construct  great  irrigation  systems  to 
water  the  land.  The  lands  are  still  in  the  hands  of  the  small 
owners.  Although  glittering  inducements  to  capitalists  have  been 
held  out  in  various  parts  of  the  State  and  large  concessions  of  land 
offered,  in  order  to  secure  investments  in  irrigation  plants  for  the 
purpose  of  furnishing  water  for  all  lands,  still  these  inducements 
have  never  been  sufficient  to  turn  capital  to  our  lands.  Where 
lands  are  owned  in  any  large  quantities  by  corporations  or  other 
land  owners,  the  strenuous  effort  has  been  to  sell  them,  and  thev 
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have  always  been  offered  at  most  reasonable  rates  and  upon  most 
reasonable  terms. 

It  would  seem  that  but  a  few  moments  thought  upon  this 
question  would  convince  us  that  the  conditions  here  are  not  at  all 
like  the  conditions  found  in  New  2fealand,  nor  do  they  call  for  the 
adoption  of  any  of  the  New  Zealand  remedies  there  adopted  for 
the  purpose  of  destroying  the  land  monopoly. 

It  must  also  be  admitted  that  the  Bucklin  measure  falls  short 
of  the  New  Zealand  law. 

The  Bucklin  measure  would  have  been  useless  in  accomplish- 
ing the  results  desired  in  New  Zealand,  viz.,  the  arresting  of  the 
land  monopoly. 

It  does  not  exempt  the  small  holder ;  it  does  not  tax  the  mort- 
gage in  the  hands  of  the  mortgagee ;  it  does  not  permit  the  deduc- 
tion of  mortgage  indebtedness  from  the  land  values;  it  does  not 
have  the  progressive  features,  which  make  the  burdens  heavier  as 
the  taxee  grows  richer  or  as  the  estates  increase,  nor  doe.s  it  seek  to 
equalize  or  distribute  the  burdens  of  taxation  by  joining  with  it  an 
income  or  inheritance  tax. 

It  bears  practically  no  resemblance  to  the  Australian  land  tax 
law;  it  is  the  barren  soil  without  the  moisture — the  dead  matter 
without  the  life-giving  elements. 

Logical  arguments  for  this  measure  cannot  therefore  be  predi- 
cated upon  the  results  of  the  Australasian  land  tax  system  in  New 
Zealand. 

The  Australasian  land  tax  system  is  not  in  any  sense  a  single 
tax ;  it  is  supplemented  by  the  inheritance  tax,  the  income  tax,  the 
mortgage  tax,  the  tariff,  etc.,  and,  as  I  have  heretofore  shown,  less 
than  10  per  cent,  of  the  governmental  income  is  raised  by  this 
land  tax. 

Mr.  ;^cklin  admits  this  in  his  report  made  to  the  Colorado 
legislature. 

The  Bucklin  land  tax  system  is,  however,  in  effect  a  single 
tax,  in  so  far  as  the  local  taxation  is  concerned.  By  it  the  proposi- 
tion is  to  collect  all  funds  for  local  government  purposes  by  a  single 
tax  upon  land.     But  the  methods  proposed  violate  all  single  tax 
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reasoning.  The  single  tax  primarily  means  the  collection  of  taxes 
for  all  needs  of  the  government  from  a  certain  class  of  subjects  or 
a  certain  class  of  objects  of  taxation.  The  paramount  reason  given 
in  support  of  the  single  tax  is  its  simplicity  and  the  economy  in 
its  administration.  This,  of  course,  is  dependent  largely  upon 
having  an  arbitrary  basis  and  fixed  percentages. 

The  proposed  measure  has  none  of  these  features. 

The  single  land  tax  advocated  by  the  Henry  George  school,  as 
distinguished  from  the  single  tax  in  the  abstract,  fixes  the  class  of 
property  to  be  taxed  as  land.  Its  basic  principle  is  the  destruction 
of  all  ownership  of  lands  by  individuals,  making  the  government 
the  landlord  and  all  rents  payable  to  the  government,  thereby  turn- 
ing the  "unearned  increments  of  land"  to  the  government  for  its 
support. 

Without  going  into  any  extended  discussion  of  the  George 
land  tax  theory,  it  is  sufficient  here  to  say  that  grave  and  insur- 
mountable objections  have  been  offered  to  its  adoption  in  all  por- 
tions of  this  country. 

The  Bucklin  bill  has  none  of  the  fiscal,  economical  or  philo- 
sophical features  of  the  George  single  tax  theory,  and  therefore 
the  arguments  offered  in  support  of  the  George  idea  do  not  apply 
to  the  Bucklin  idea.  The  objections  to  the  George  idea,  however, 
apply  even  more  forcibly  to  the  Bucklin  idea,  because  of  the  ab- 
sence of  the  fiscal,  economical  and  philosophical  features  in  the 
latter. 

Concisely,  some  of  the  principal  objections  are : 

1.  The  burdens  of  the  many  are  placed  on  the  shoulders  of 
the  few,  and  uniformity  of  taxation  is  destroyed. 

2.  The  power  of  taxation  and  the  right  of  protection  are  not 
reciprocal.  Those  requiring  the  greater  expenditure  jFor  govern- 
mental protection  are  relieved  altogether  or  have  a  relatively  small 
portion  of  the  burden  to  bear,  while  those  requiring  the  least  ex- 
pense for  protection  carry  the  burden. 

3.  The  various  principles  of  equitable  taxation  cannot  be 
satisfied  with  the  single  tax. 
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4.  It  is  not  suiBciently  elastic.  It  has  been  asserted,  witli 
much  show  of  reason,  that  a  reasonable  ground  rent  for  all  the  land 
in  the  State  would  not  be  sufficient  to  pay  the  ordinary  govern- 
mental expenses.  Public  expenditures  necessarily  fluctuate,  and 
on  extraordinary  occasions  the  public  expenditures  would  rise  to 
that  point  when  a  tax  on  the  land  sufficient  to  meet  them  would 
mean  confiscation  of  the  land. 

5.  The  tax  payers  are  no  longer  the  controlling  tax  voters. 
The  necessity  for  economy  in  public  affairs  is  therefore  no 
longer  brought  home  to  the  tax-voting  but  non-tax-paying  citizen, 
as  taxes  are  provided  for  without  his  effort  or  sacrifice.  This 
would  undoubtedly  lead  to  carelessness  and  even  criminality  in  the 
administration  of  public  finances. 

6.  It  ignores  the  radical  difference  between  standing-room 
in  the  city,  held  for  economic  purposes,  and  the  agricultural,  graz- 
ing and  mining  lands  held  for  production. 

7.  It  ignores  the  fact  that  rent  is  not  the  only  ^'unearned  in- 
crement." 

As  is  well  said  by  Prof.  Johnson : 

"^Land  is  not  the  only  monopoly.  Rent  is  not  the  only  un- 
earned increment.  The  general  formation  of  trusts  and  combi- 
nations to  increase  prices  to  the  consumer  presents  a  problem 
strictly  analogous  to  that  of  rent.  To  confiscate  one  form  of  un- 
earned increment  while  leaving  another,  is  not  Avholly  defensible." 

The  foregoing  objections  could  be  greatly  elaborated,  and 
others  urged,  but  it  is  not  my  purpose  now  to  further  discuss  them. 

It  is  urged  in  support  of  the  Bucklin  measure  that  specu- 
lators and  monopolists  could  not  hold  lauds  unused,  or  only  half 
used;  that  they  would  have  to  improve  their  lands  in  order  to 
obtain  revenue  to  meet  the  tax ;  that  all  vacant  lots  would  be  cov- 
ered with  buildings  and  all  lands  cultivated;  that  improvements 
being  exempt,  capital  would  naturally  be  invested  in  improvements 
and  in  industrial  enterprises ;  that  unlimited  fields  would  be  opened 
to  labor,  wages  would  be  raised  in  all  occupations,  and  the  later 
question  would  be  solved,  civilization  advanced,  etc. 


These  are  all  air-castles,  erected  by  the  super-heated  brain 
of  the  over  sanguine.  They  forget — or  ignore — ^the  fact  that  capi- 
tal seeks  remunerative  investments,  and  is  looking  for  the  "un- 
earned increments"  for  its  own  benefit.  The  inexorable  law  of 
supply  and  demand  has  been  utterly  ignored  in  the  building  of 
these  air-castles. 

Concede  that  a  temporary  impetus  or  boom  might  be  given 
to  building  on  vacant  lots,  to  cultivating  lands,  to  building  and 
operating  factories,  etc.,  still  there  is  a  limit  to  the  number  of 
houses  demanded  and  the  factory  products  required,  and  early  in 
this  period  of  prosperity  the  demand  would  become  less  than  the 
supply  and  the  boom  would  fail. 

As  said  by  Mr.  Spahr : 

**The  amount  of  wealth  which  society  can  produce  is  limited 
by  the  amount  of  labor  and  capital  which  society  has  at  its  dis- 
posal. Any  plan  to  turn  this  investment  out  of  its  natural  channel 
involves  an  economic  loss. 

'^Except  in  trivial  cases,  there  is  no  wealth  which  is  not  the 
product  of  labor,  and  no  wealth  can  be  created  except  as  the 
product  of  labor.  The  single  tax  plan  logically  carried  out  would 
leave  society  to  be  suj^ported  by  a  non-existant  fund." 

I  confidently  assert  that  under  such  conditions  as  exist  in  this 
State  you  may  search  as  you  will  the  fields  of  reason,  common- 
sense  and  practical  experience,  and  you  will  be  unable  to  find  any 
reasonable  or  logical  excuse  for  the  adoption  of  the  Bucklin  theory 
of  taxation. 

SECTION    ONE. 

Taking  up  more  directly  the  Bucklin  measure  as  applied  to 
the  conditions  in  this  State,  let  us  inquire,  "What  is  the  Bucklin 
bill?" 

The  first  section  seeks  to  amend  Sec.  9,  Art.  X  of  the  Consti- 
tution.    The  original  section  reads : 

"The  power  to  tax  corporations  and  corporate  property,  real 
and  personal,  shall  never  be  relinquished  or  suspended." 
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The  section,  as  sought  to  be  amended  by  the  Biicklin  bill, 
reads: 

"Once  in  four  years,  but  not  of tener,  the  voters  of  any  county 
in  the  State  may,  by  vote  at  any  general  election,  exempt  or  refuse 
to  exempt  from  all  taxation  for  county,  city,  town,  school,  road 
and  other  local  purposes,  any  or  all  personal  property  and  improve- 
ments on  land ;  but  neither  the  whole  nor  any  part  of  the  full  cash 
value  of  any  rights  of  way,  franchises  in  public  ways  or  land, 
exclusive  of  improvements  thereon,  shall  be  so  exempted." 

Then  follows  a  provision  for  the  manner  of  submitting  the 
question  to  the  voters  of  the  various  counties. 

No  provision  is  made  in  the  new  section  restraining  the  legis- 
lature from  releasing  corporations  and  corporate  property  from 
taxation;  but  the  old  section  being  repealed,  it  would  be  readily 
inferred  that  the  legislature  has — and  it  is  evidently  the  intention 
that  it  shall  have — the  right  to  release  corporate  property. 

As  has  been  said  before,  the  land  tax  proposed  is  not  to  be 
progressive  or  graduated,  but  is  to  be  a  flat  tax  upon  all  lands 
without  exception.  It  may  be  adopted  by  one  or  more  counties  in 
the  State  and  not  adopted  in  others.  The  farmers  in  one  county 
where  the  system  is  adopted  may  be  required  to  bear  the  whole 
burden  of  taxation  in  such  county,  whereas,  in  the  adjoining  coun- 
ty, where  not  adopted,  and  where  the  burden  of  the  tax  is  distrib- 
uted upon  all  property,  the  farmer's  tax  will  be  much  less,  to  the 
advantage  of  the  latter  in  considering  the  cost  of  the  products 
raised ;  and  vice  versa  as  to  the  industrial,  commercial  and  financial 
institutions  in  the  respective  coimties. 

Owners  of  realty- in  cities  and  towns  where  the  value  of  im- 
provements and  of  the  personalty  greatly  exceeds  the  value  of  the 
lots  will  be  relieved  from  paying  their  full  quota  of  taxes,  while  the 
owners  of  agricultural,  grazing  and  mining  lands,  where  the  value 
of  the  lands  is  ordinarily  many  times  greater  than  the  value  of  the 
improvements  and  the  personalty,  must  bear  the  greatly  increased 
burdens. 

The  merchant,  the  manufacturer,  the  owner  of  live  stock  and 
the  capitalist,  demanding  and  receiving  the  expensive  protection 
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of  the  police  and  fire  departments  and  the  courts,  will  escape  all 
taxation,  while  the  owners  of  the  lots,  of  agricultural,  grazing  and 
mining  lands  will  pay  for  it  all. 

All  railroads,  telegraph,  telephone,  light,  power  and  like 
companies  will  pay  but  a  small  portion  of  the  tax  compared  with 
the  benefits  of  the  protection  required  and  received. 

I  have  secured  from  some  of  the  representative  counties  of  the 
State  the  respective  values  of  lands,  improvements  and  personalty 
as  assessed  for  1901.  In  giving  these  figures  I  have  omitted  rail- 
road and  telegraph  assessments,  as  it  is  difficult  to  determine  the 
respective  valuee  of  such  property  assessable  and  exempt  under  the 
Bucklin  bill,  but  know  that  when  determined  it  will  not  add  any 
argument  in  favor  of  the  measure.  The  figures  given  are  approxi- 
mately, if  not  absolutely,  correct. 

In  Arapahoe  County — 

The  land  and  lot  value  is  approximately  equal  to  the  improve- 
ment and  personalty  value,  so  that  under  the  Bucklin  bill  the  rate 
of  taxation  on  land  would  be  double  what  it  is  now. 

A  great  number  of  the  larger  taxpayers  in  the  city  of  Denver 
would,  however,  be  benefited,  and  many  escape  taxation  altogether. 

For  instance,  the  Joslin  Dry  Goods  Company,  now  paying  on 
a  valuation  of  $153,720.00  merchandise,  would  pay  nothing  under 
the  Bucklin  bill. 

The  First  National  Bank,  now  paying  upon  a  valuation  of 
$966,000.00,  would,  imdcr  the  Bucklin  bill,  pay  only  upon 
$151,000.00. 

The  Daniels  &  Fisher  Stores  Company,  now  paying  upon  a 
valuation  of  $643,000.00,  would,  imder  the  Bucklin  measure,  pay 
only  upon  $166,000.00. 

The  Equitable  building,  now  paying  upon  a  valuation  of 
$830,000.00,  would,  under  the  Bucklin  bill,  pay  only  upon  $230,- 
000.00. 

All  merchandising  and  industrial  institutions  renting  prop- 
erty would  have  no  taxes  to  pay. 
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With  agricultural  lands  it  is  diflFereiit.  As  an  illustration, 
one  farm  is  assessed  at — 

Lands $10,000.00 

Improvements 1,000.00 

And  now  pays  upon  a  valuation  of $11,000.00 

Under  the  Bucklin  bill  it  would  pay  upon  $10,000.00. 

Or,  to  illustrate  further:  At  the  present  valuation  of  $11,- 
000.00  at  a  3  per  cent,  rate  the  tax  would  be  $330.00 ;  under  the 
Bucklin  bill,  at  a  $10,000.00  valuation,  the  rate  l)eing  doubled, 
the  tax  would  be  $600.00. 

In  Delta  Couxty,  an  agricultural,  horticultural  and  grazing 
section : 

Land  and  lots  valued  at $    841,000.00 

Personalty  and  improvements 1,230,000.00 

Here,  under  the  Bucklin  bill,  the  rate  would  be  increased  146 
per  cent. 
We  find  that  outside  of  the  towns  the  lands  are 

valued  at $    734,000.00 

Improvements  and  personalty,  approximately 700,000.00 

Total $1,434,000.00 

In  the  towns  the  lot  value  is 107,000.00 

Improvements  and  personalty 530,000.00 

Total   $637,000.00 

Under  the  present  system  the  towns  pay  three-tenths  of  the 
entire  revenue  and  the  country  pays  seven-tenths. 

Under  the  Bucklin  system  the  towns  would  pay  only  one- 
eighth  of  the  revenue  and  the  country  outside  would  pay  seven- 
eighths. 

To  illustrate  more  clearly:  Say  it  is  necessary  to  raise  $75,- 
000.00  revenue.  The  rate  at  present  would  be  374  mills  on  a  total 
valuation  of  $2,071,000.00. 
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The  to\vns  valuation,  being  $637,000.00,  would  pay  $22,- 
500.00. 

The  country  valuation,  being  $1,434,000.00,  would  pay  $52,- 
500.00. 

Under  the  Bucklin  bill  the  valuation  upon  which  the  tax 
would  be  levied  would  be  the  land  value  only,  viz.,  $841,000.00, 
and  the  rate  would  be  89.2  mills,  so  that  the  towns  on  the  lot 
valuation  of  $107,000.00  would  pay  $9,540.00,  and  the  outside 
country  would  pay  on  $734,000.00,  $65,460.00,  being  an  increase 
to  the  burden  of  the  outside  country  of  $12,960.00,  and  a  like  de- 
crease on  town  property. 

By  this  it  is  seen  wherein  the  Bucklin  bill  would  discriminate 
against  agricultural  and  grazing  lands. 

In  Lake  Couxty — 

The  land,  lot  and  mining  claim  value  is $3,500,000.00 

Improvements,  personalty  and  output  value  is 8,140,000.00 

So,  under  the  Bucklin  bill,  the  rate  would  be  increased  232 
per  cent. 

In  Pueblo  County — 

The  land  and  lot  value  is $  9,000,000.00 

Improvements  and  personalty 10,488,000.00 

Here  the  rate,  under  the  Bucklin  bill,  would  be  increased  116 
per  cent. 

In  San  Juan  County,  strictly  a  mining  county — 

The  lot  and  mining  claim  value  is $643,000.00 

Improvements  and  personalty 870,000.00 

The  increase  in  rate  under  the  Bucklin  bill  would  be  135  per 
cent. 

In  Teller  County — 

Land,  lot  and  mining  claim  value  is $5,890,000.00 

Improvements,  personalty  and  output 8,180,000.00 

The  increased  rate,  under  the  Bucklin  bill,  would  be  138  per 
cent. 


ADDRESS  OF  LA  FAYETTE  TWITCIIELL.  205 

In  Yuma  County,  exclusively  a  grazing  county — 

Land  and  lot  value  is $294,000.00 

Improvements  and  personalty 504,000.00 

The  increased  rate,  under  the  Bucklin  bill,  would  be  171  per 
cent. 

In  the  State  at  large,  exclusive  of  railroad,  telegraph  and  tele- 
phone assessments — 

The  value  of  all  kinds  of  land  and  town  lots  is.  .  .$157,000,000.00 
The    value   of    improvements  and  personalty,  ap- 
proximately    [ 181,000,000.00 

So  the  increased  rate  under  the  Bucklin  bill  for  the  State, 
without  considering  railroads,  etc.,  would  be  115  per  cent. 

The  railroad  assessment  for  the  year  1901  was  about  $126,- 
000.00. 

Under  the  Bucklin  bill  only  rights  of  way,  franchises  in  pub- 
lic ways  or  lands,  exclusive  of  improvements  thereon,  can  be  taxed. 
The  rolling  stock,  depot  buildings,  tracks,  tools  and  the  like  would 
be  exempt. 

The  rights  of  way  and  the  franchises  connected  with  the  lands, 
as  valued  by  the  assessors,  would  not  amount  to  10  per  cent,  of  this 
assessed  valuation.  So  it  can  be  seen  that  under  the  Bucklin  bill 
the  railroads  would  not  have  to  pay  on  more  than  one-tenth  of  this 
value. 

While  we  have  no  definite  figures  at  hand  to  demonstrate  con- 
clusively the  fact,  we  feel  that  it  can  be  safely  asserted  that  the 
amount  of  money  raised  in  the  State  for  State,  county,  municipal 
and  school  purposes  exceeds  $12,500,000.00. 

The  total  valuation  in  the  State,  according  to  the  1901  assess- 
ment is  approximately  $464,000,000.00,  so  this  would  require  an 
average  rate  of  practically  27  mills  on  the  dollar. 

The  adoption  of  the  Bucklin  measure  will  not  in  any  wise 
decrease  the  amount  of  money  demanded,  so  we  can  calculate  that 
at  least  this  same  amoimt  will  be  required  annually. 

We  find  that  the  assessed  valuation  of  the  realty  is  $157,000,- 
000.00.     Add  to  this,  if  you  please,  $10,000,000.00  for  the  rail- 
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road  easements,  which  may  be  taxed  under  the  Bucklin  bill,  and 
we  have  $167,000,000.00. 

To  raise  the  revenue  required,  viz.,  $12,500,000.00,  would 
require  a  rato  of  80  mills  on  the  dollar,  or  8  per  cent  upon  the 
full  assessed  value  of  the  land,  being  the  full  cash  value. 

It  is  well  known  that  the  rental  of  land,  exclusive  of  improve- 
ments, will  not  average  anywhere  near  eight  per  cent,  on  the  land 
values,  so  this  would  mean  that  the  taxes  would  exceed  the  rental. 

Admitting  merely  for  the  purpose  of  argument  that  this  heavy 
taxation  upon  realty  may  cause  a  temporary  building  boom  in  the 
cities  and  towns,  as  soon  as  all  possible  demands  for  buildings  are 
supplied  such  building  will  stop,  as  the  houses  could  not  be  profit- 
ably rented  or  used,  and  the  tax  being  so  heavy  on  unimproved 
realty,  the  market  price  thereof  would  go  to  low  ebb  and  the  tax- 
able value  would  greatly  decrease  and  the  percentages  of  levy  cor- 
respondingly increase. 

The  single  tax  forecasters  say  that  this  taxable  value  cannot 
decrease,  for  the  reason  that  lands  and  lots  must  be  valued  in  rela- 
tion to  their  location  and  surrounding  conditions,  and  not  accord- 
ing to  their  market  or  cash  value.  But  here  we  have  another 
marked  distinction  between  the  Bucklin  bill  and  the  George  single 
tax  theory  which  they  have  evidently  overlooked.  This  bill  dis- 
tinctly recognizes  the  cash  value  as  the  basis  for  assessing  railroad 
easements  in  land,  and  the  uniformity  clause  of  the  Constitution 
would  prohibit  discrimination  by  the  use  of  the  relative  value  basis 
in  assessing  ordinary  lands  as  distinguished  from  the  cash  value 
basis  required  in  the  Bucklin  measure  to  be  used  in  assessing  rail- 
road rights  of  way  and  easements  in  land. 

SECTIOX  TWO. 

The  second  section  of  the  Bucklin  bill  proposes  to  amend  Sec- 
tion 1 1  of  the  Constitution. 

The  old  section  limits  the  rate  of  taxation  to  four  mills  on  the 
dollar. 

It  has  been  urged  by  those  feeding  at  the  public  crib  that  by 
reason  of  this  limitation  of  four  mills  the  State  has  been  unable  to 
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raise  revenue  to  pay  the  legitimate  ruuuing  expenses,  and  every 
legislature  for  many  years  past  has  been  asked  by  those  officers  to 
provide  some  means  for  the  relief  of  the  State,  either  by  enlarging 
the  limitation  or  by  enacting  some  legislation  that  would  force  up 
the  value  of  property  in  the  State.  Their  cry  has  always  been  for 
more  money.     Economy  and  retrenchment  have  been  overlooked. 

I  know  it  has  been  stated  time  and  time  again  that  retrench- 
ments could  not  be  made,  but  any  person  with  half  an  eye  to  econ- 
omy who  will  visit  the  State  or  any  public  institutions  tliat  are 
operated  at  the  expense  of  the  State  and  fully  investigate  the 
existing  methods  can  point  out  hundreds  of  places  where  retrench- 
ments could  be  made  and  the  service  to  the  State  actually  bettered. 

The  amendment  oflFered  by  Mr.  Bucklin  to  this  section  is  as 
follows : 

''The  rate  of  taxation  on  property  for  State  purposes  shall 
never  exceed  four  mills  on  each  dollar  of  valuation ;  but  the  pro- 
visions of  this  section  shall  not  apply  to  rights  of  way,  franchises  in 
public  ways,  or  land,  the  full  cash  value  of  which  may  be  assessed 
at  such  additional  rate  not  exceeding  two  mills  on  each  dollar  of 
assessed  valuation,  as  shall  be  provided  by  law,  after  exemy)ting  all 
personal  property  and  improvements  thereon  from  such  additional 
rate  of  taxation." 

This  section  is  not  dependent  upon  or  connected  with  Section 
9,  the  single  tax  section. 

While  it  may  have  been  intended  by  the  author  of  the  bill 
that  this  extension  of  the  limitation  of  the  State  tax  should  only 
be  made  in  counties  where  the  improvements  and  j)ersonal  prop- 
erty have  been  exempted  by  the  vote  of  the  people,  the  reading  of 
the  section  does  not  bear  out  his  presumed  intention.  On  the  con- 
trary, the  section  gives  to  the  State  authorities  the  power,  imme- 
diately upon  the  adoption  of  the  amendment,  and  without  any  vote 
being  taken  under  the  provisions  of  Section  9,  to  provide  that  the 
levy  upon  all  personal  property  and  improvements  for  State  pur- 
poses shall  be  four  mills  upon  the  dollar,  and  upon  all  lands,  rightvS, 
of  way  and  franchises  shall  be  six  mills  on  the  dollar.  The  only 
requirement  of  this  section  is  that  the  personal  property  and  im- 
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provements  are  to  be  exempted  from  the  additional  taxation  of 
two  mills. 

It  is  readily  seen  that  this  enlargement  of  the  limitation  is 
not  in  any  wise  dependent  upon  the  adoption  of  Section  9,  when  it 
is  noticed  that  Section  9  only  provides  for  exempting  improve- 
ments and  personalty  from  local  taxation. 

This  section  opens  to  increased  taxation  for  State  purposes 
the  door  that  the  people  have  sought  to  keep  closed  in  years  gone 
by,  and  gives  the  right  in  this  indirect  way  to  greatly  increase  the 
State  levy. 

It  is  well  known  by  all  members  of  the  general  assembly  that 
they  have  not  dared  to  submit  to  the  people  a  Constitutional  amend- 
ment increasing  the  State  levy,  knowing  that  the  people  of  the 
State  would  vote  it  down.  But  this  appears  to  be  an  attempt  to 
secure  this  enlargement  of  limitation  under  the  guise  of  the  Aus- 
tralasian Tax  System,  and  by  the  seductive  arguments  of  the  single 
tax. 

By  enlarging  this  State  levy  it  is  proposed  to  add  the  addi- 
tional two  mills  tax  upon  lands,  rights  of  way  and  franchises  in 
public  ways,  thus  further  increasing  the  burden  upon  the  land. 

CONCLUSION. 

There  is  no  land  monopoly  here,  nor  is  there  any  scarcity  of 
land  open  to  purchase.  Lands  are  cheap.  To  be  utilized  the  land 
must  be  irrigated  and  large  amounts  of  money  spent  in  irrigation 
plants.  In  place  of  destroying  the  land  tenures,  or  discouraging 
the  acquisition  of  lands  by  individuals,  it  has  always  been  our 
policy  to  encourage  settler^.  Large  amounts  of  money  have  been 
spent  in  advertising  our  pre-emption,  homestead,  desert  and  timber 
claims  in  order  to  induce  [)eop]e  to  move  into  the  State.  0 

We  have  in  the  entire  State  a  population  of  less  than  600,000, 
whereas  we  have  the  resources  to  support  a  population  of  many 
millions. 

We  have  under  way  largo  i)r(>jects  for  the  opening  of  new 
lands;  the  completion  of  the  Gunnison  timnel  will  throw  open  to 
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settlement  several  thousand  acres  now  held  by  the  Government; 
the  proposed  Denver  &  Korthwestem  Railway  will  open  up  a 
country  equal  in  size  to  the  State  of  Pennsylvania,  a  large  part 
of  which  is  public  land.  The  opportunity  is  not  v^anting  for  the 
citizen  to  secure  himself  a  home. 

Why  should  we  then  by  the  adoption  of  the  Bucklin  bill  en- 
deavor to  shut  off  this  immigration  which  we  have  so  persistently 
invited  ? 

Should  we  take  a  forecast  of  Colorado's  near  future  we  would 
find  it  pregnant  with  the  promise  of  advancement  and  prosperity 
beyond  the  dream  of  the  optimist.  We  have  great  unexplored  min- 
ing regions;  our  streams,  so  situated  topographically  as  to  favor 
the  generation  of  cheap  power,  necessary  to  successful  manufac- 
tures; our  enormous  and  almost  inexhaustible  beds  of  coal;  our 
wonderful  quarries  of  unsurpassed  marble  and  granite;  our  fine 
attractions  for  tourists ;  our  broad  cattle  ranges,  and,  above  all,  our 
most  fertile  soil,  with  favorable  conditions  for  horticulture  and 
agriculture — industries  as  yet  in  their  infancy,  but  which  promise 
to  become  our  principal  pursuits. 

The  recent  extension  of  the  National  Internal  Appropriations 
to  include  the  building  of  irrigation  works  to  conserve  the  waters 
of  our  streams  heretofore  w^asted,  with  the  view  of  reclaiming  arid 
lands,  adds  to  the  promise  of  the  future  of  this  magnificent  State. 
It  will  turn  the  eyes  of  the  sturdy  farmer  to  our  lands,  and  the 
tide  of  immigration  Westward  again,  and  we  may  soon  hear  the 
tread  of  a  million  people  within  our  boundaries. 

With  these  prospects  in  view,  avc  cannot  afford  to  unsettle 
conditions  by  the  adoption  of  wholly  experimental  laws,  and  much 
less  can  we  afford  to  adopt  or  permit  the  adoption  in  any  parts  of 
the  State  of  a  tax  system,  not  only  unsupported  by  experience, 
equity  or  reason,  but  calculated  and  framed  to  confiscate  and  de- 
stroy the  titles  to  land  sold  by  the  Government  to  the  peo])le. 
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REPORT 

OP 

TREASURER 


Denver,  Colo.,  July  1,  1902. 
To  the  Colorado  Bar  Association: 

Your  Treasurer  respectfully  reports  the  following  receipts 
and  disbursements  for  the  period  commencing  July  9,  1901,  and 
ending  with  this  date. 

Vouchers  for  the  expeditures  and  a  certified  check  for  the  bal- 
ance on  hand  accompany  this  report. 

On  hand  July  9,  1901 %   223.69 

1901. 
Annual  Dinner — 

July  10— Sale  of  tickets 144.00 

Admission  Fees — 

Nov.     8— James  F.  Callbreath,  Jr 5.00 

Dec.  21— WiUiam  V.  Hodges 5.00 

1902. 

Jan.    11— William  D.  Wright 5.00 

Mar.  15— T.  M.  Robinson 5.00 

Prince  A.  Hawkins 5.00 

Mar.  19 — Charles  A.   Murray 5.00 

Mar.  29— George  P.  Costigan.  Jr 5.00 

Apr.     8— Edward  P.  Costigan 5.00 

Apr.   15 — George  W.  Bailey 5.00 

May     6— William  W.  Field 5.00 

May  24— J.  T.  Hogan 5.00 

May  26— H.  H.  Dunham 5.00 

Thomas  A.  Dickson 5.00 

J.   McD.  Livesay 5.00 

May  27 — John  T.  Adams 6.00 

Elroy  N.  Clark 5.00 

May  28— Thomas  C.  Brown 5.00 

May  29— Reese  McCloskey  5.00 

B.  W.   Ritter 5.00 

Ernest  Knaebel 5.00 

James  W.  Bucklin 5.00 
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May  31— Fred  A.  Sabin 5.00 

June    2 — Joseph  S.  Jaffa 5.00 

June    4 — J.  E.  Rizer 5.00 

June  13— William  Story,  Jr 5.00 

June  16 — Robert  W.  Steele 5.00 

Ben  B.  Lindsey 5.00 

June  24 — ♦     ♦     ♦    ♦    ♦     (application   before   committee) 5.00 

June  25 — Charles  D.  Hayt 5.00 

June  28 — John  Campbell   5.00 

Dues — 
1901. 

July  10— J.  C.  Gunter 5.00 

July   11 — Charles  Cavender 10.00 

E.  L.  Johnson 5.00 

H.  G.  Lunt 5.00 

July   13— W.  H.  Bryant 5.00 

July  22— C.  C.  Goodale 5.00 

Walter  Scott   5.00 

F.  E.  Gove 5.00 

W.  B.  Vates 5.00 

Henry  McAllister.  Jr 5.00 

July  29— A.  T.  Gunnell 5.00 

Caldwell  Teaman  5.00 

July  31— W.  B.  Morgan 5.00 

Aug.     1— Lewis  S.  Young 5.00 

Charles  I.  Thomson 5.00 

Aug.     2— N.  M.  Campbell 5.00 

Aug.     5— William  A.  Moore 5.00 

Aug.     8 — Charles  W.  Haines 5.00 

Aug.     9 — Otis  S.  Johnson 5.00 

Aug.  19— H.  M.  Teller 5.00 

Aug.  22— John  H.  Denison 5.00 

R.  S.  Morrison 5.00 

Aug.  23— D.  V.  Burns 10.00 

H.  V.  Johnson 5.00 

Aug.  29— F.  D.  Catlln 5.00 

Sept.    4— George  A.  Kllgore 5.00 

Sept.  10— C.  P.  Butler 5.00 

Robert  Collier  5.00 

George  C.  Manly 5.00 

Sept.  n— P.  L.  Palmer 5.00 

Sept.  13— S.  S.  Downer 5.00 

Sept.  18— W.  H.  Gabbert 5  00 

Sept.  21— W.  L.  Murfree 5.00 

Sept.  28— H.  C.  Charplot 5.00 

Nov.  16— T.  H.  Hardcastle 5.00 
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Nov.  18— H.  A.  LindBley 5.00 

Nov.  30— J.  R.  Killlan 5.00 

Dec.     5— S.  C.  Warner 5.00 

J.  C.  Murray 5.00 

H.  F.  May 5.00 

G.  Z.  Dimmitt 5.00 

H.  C.  Davis 5.00 

George  L.  Hodges 5.00 

Harvey  Riddell  5.00 

W.  C.  Kingsley 5.00 

A.    J.    Rising 5.00 

Dec.     6— C.  E.  Reed 5.00 

J.  F.  Vaile , 5.00 

Moses  Hallett 5.00 

Walter  W.  Davis 5.00 

R.  G.  Withers 5.00 

Charles  E.  Gast 5.00 

Frank  J.  Annls 5.00 

Clyde  C.  Dawson 5.00 

K.  R.  Babbitt 5.00 

Albert  A.  Reed 5.00 

Henry  T.  Rogers 5.00 

P.  L.  Palmer 5.00 

S.  H.  White 5.00 

Robert  W.  Bonynge 5.00 

S.  A.  Glffin 5.00 

Charles  J.  Hughes 5.00 

John  R.  Smith 5.00 

F.  H.  Randall 5.00 

Dec.     7 — Cass  E.  Herrington 5.00 

Henry  A.  Dubbs 5.00 

John  S.  Macbeth 5.00 

Adair  Wilson  5.00 

H.  G.  Lunt 5.00 

Jesse  G.  Northcutt 5.00 

H.  N.  Haynes 5.00 

John  L.  Jerome 5.00 

Dec.     9 — S.  S.  Sherman 5.00 

Robert  J.  Pitkin 5.00 

C.  A.  Wilkin 5.00 

Dec.   10— Thomas  H.  Hood 5.00 

John  A.  Ewlng 5.00 

Jacob  Fillius 5.00 

Dec.   12 — Edward  L,  Johnson 5.00 

John  S.  Hunt 5.00 

Ed.  T.  Taylor 5.00 
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Dec.   13-> James  H.  Blood 5.00 

Henry  M.  Teller 5.00 

Dec.   14— E.  B.  Whitted 5.00 

John  M.  Maxwell T 10.00 

R.  H.  Whiteley 5.00 

Dec.   16— C.  C.  Hamlin 5.00 

Dec.   17— James  W.  McCreery 5.00 

Dec.   18— W.  S.  Decker 5.00 

Dec.   19— T.  E.  Waiters 5.00 

Dec.   27— L.  E.  Curtis 5.00 

Dec.   28— H.  G.  Laing 5.00 

Frank  McDonough  5.00 

P.  E.  Gregg 5.00 

Dec.   30— W.  B.  Tebbetts 5.00 

Dec.   31— T.  H.  Devine 5.00 

1902. 

Jan.     2— E.  L.  Regennitter 5.00 

Jan.     3— F.  C.  Goudy 5.00 

Jan.      4— William  L.  Murfree 5.00 

Jan.      7 — Joshua  Grozler 5.00 

Jan.    14— William  Orahood   5.00 

Feb.     6— John  A.  Perry 5.00 

Feb.  15— G.  C.  Bartels 5.00 

Feb.  21— John  D.  Fleming 5.00 

Mar.  28— J.  B.  Bissell 5.00 

A.  E.  Grier 5.00 

Mar.  29 — George  P.  Steele 5.00 

Apr.     1— Henry  C.  Hall 5.00 

Apr.     2— Hugh  Butler 5.00 

Apr.     7— C.  W.  Everett 5.00 

Apr.     8— Tyson  S.  Dines 5.00 

Apr.   14— M.  S.  Bailey 5.00 

Apr.   14— R.  S.  Morrison 5.00 

Apr.   17— L.  F.  Twitchell 5.00 

Apr.   26— R.  C.  Thayer 5.00 

May     3— Willard  Teller 5.00 

May  20— C.  M.  Bliss 5.00 

May  23— Henry  H.  Clark 5.00 

June     3 — John  H.  Voorhees 5.00 

June  13— W.  L.  Dayton 5.00 

H.  C.  Vidal 5.00 

June  19 — Charles  A.  Merriman 5.00 

June  20 — A.  J.  Fowler 5.00 

June  23 — Jesse  H.  Blair 10.00 

June  24 — ^William  A.  Moore 5.00 

S.  G.  McMullin 5.00 

S.  S.  Large 5.00 
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June  26 — Lucius  W.  Hoyt 5.00 

June  27 — John  H.  Denison 5.00 

June  28 — George  A.  Kilgore 5.00 

June  30 — ^John  T.  Shumate 5.00 

Miscellaneous  Receipts — 

1901. 

Dec.     6— Frank  J.  Annis,  rej>ort  of  1898 .50 

1902. 

Mar.     1— J.  W.  Sleeper,  report  of  1901 1.00 


Total  receipts 11,194.19 

Disbursements — 
1901. 
July  12 — Lucius  W.  Hoyt,  salary  as  Secretary  and  Treasurer  fur 

the  year  1900-1901 |    200.00 

Aug.     3 — Henry  McAllister,  Jr.:  — 

Banquet   152.00 

Hotel  bill  of  U.  M.  Rose 14.25 

Paid  on  menu  cards 5.00 

Banquet  tickets 1.75 

Aug.     6 — 120  2c  stamps 2.40 

Aug.  31—1,000  stamped  envelopes 2i.20 

Oct.    19 — Smith-Brooks  Printing  Company,  printing  circular  letter         5.50 
W.  F.  Robinson  Printing  Company,  printing  circular  let- 
ter and  letter  heads 9.75 

W.  H.  Kistler  Stationery  Company,  copy  book 1.50 

Lizzie  J.  Harrington,  services  as  stenographer  at  annual 

Dieeting    7.85 

U.  M.  Rose,  expenses  in  attending  annual  meeting 50.00 

Nov.     7 — 100  8c  stamps  for  mailing  reports 8.00 

Nov.  23 — Hamilton-Kendrick  Stationery  Company,  stationery 1.85 

Nov.  26 — Thomas  J.  Fowle,  delivering  reports 1.10 

Dec.   11 — Lucius  W.  Hoyt,  account  of  salary  as  Secretary  and 

Treasurer  for  the  year  1901-1902 50.00 

Dec.  12 — Rosabel  Ruby,  services  as  stenographer  at  annual  meet- 
ing      5.00 

Dec.   19 — W.  F.  Robinson  Printing  Company,  printing  annual  re- 
ports and  envelopes  for  same 216.00 

160  8c  stamps  for  mailing  reports 12.80 

Dec.   31 — T.  H.  Hood,  transcript  of  testimony  in  the  criminal  case 
of  People  vs.  Mead  for  use  in  the  disbarment  case  of 

People  vs.  Mead 9.00 

W.  F.  Robinson  Printing  Company,  printing  additional 

copies  of  U.  M.  Rose's  address 14.50 

Williamson-Haffner  Engraving  Company,  engravings  for 
annual  report   11.25 


Dec.  31 — W.  H.  Kistler  Stationery  Company,  printing  President 

Hallett's  picture  for  annual  report 8.50 

1902. 

Jan.    18 — Park  Floral  Company,  flowers  for  funeral 15.00 

Jan.    23 — Secretary  of  State,  fee  for  filing  annual  report 1.00 

Feb.   17 — W.  H.  Burkert,  one-half  cost  of  engrossing  memorial  to     • 

Charles  H.  Toll 12.50 

W.  F.  Robinson  Printing  Company,  printing  circular  let- 
ters     3.50 

June    2 — W.  H.  Kistler  Stationery  Company,  minute  book 1.50 

June  19 — 200  2c  stamps 4.00 

June  28 — Lucius  W.  Hoyt,   balance  of  salary  as   Secretary  and 

Treasurer  for  the  year  1901-1902 150.00 

June  30 — Lucius  W.  Hoyt,  expenses  to  Colorado  Springs  to  ar- 
range for  annual  meeting 4.50 

Miscellaneous  expenditures  during  the  year 5.00 

Total  disbursements $1,006.20 

Balance  on  hand  July  1,  1902 %    187.99 

Twenty-five  members  are  now  delinquent  in  the  payment  of 
last  year's  dues. 

Thomas  J.  Black,  Orland  S.  IsMl  and  E.  T.  Wells  were 
dropped  by  the  Executive  Committee  for  non-payment  of  dues  for 
1900-1901. 

LUCIUS  W.  HOYT, 

Treasurer, 


REPORT 

OF  THE 

GRffiVANCE  COMMITTEE* 


Denver,  Colo.,  July  1,  1902. 
To  the  President  and  Members  of  the  Colorado  Bar  Association: 

Your  Committee  on  Grievances  respectfully  reports  that  it 
has  held  during  the  past  year  ten  regular  meetings  for  the  investi- 
gation of  charges  of  misconduct  of  attorneys  and  for  other  purposes 
hereinafter  referred  to;  numerous  informal  meetings  have  also 
been  held. 

During  the  year  two  attorneys  have  been  disbarred  by  the 
Supreme  Court  upon  charges  heretofore  pending,  brought  through 
the  committee,  and  five  new  prosecutions  have  been  commenced,  so 
that  there  are  now  pending  in  court  ten  cases.  Many  charges  have 
been  considered,  eight  of  which  the  committee  has  refused  to  prose- 
cute. Some  further  prosecutions  have  been  authorized  which  have 
not  yet  been  commenced,  and  which,  for  that  reason,  it  is  not  proper 
to  refer  to  by  name  at  the  present  time.  Meetings  of  the  commit- 
tee have  been  remarkably  well  attended,  and  much  interest  taken 
in  the  work,  not  only  by  members  of  the  committee,  but  by  mem- 
bers of  the  Association,  who  have  been  requested  by  the  committee 
to  take  charge  of  the  prosecutions  authorized. 

In  some  cases  obstacles  have  been  encountered  and  delays  have 
been  inevitable,  but  in  no  case  so  far  since  the  organization  of  the 
Association  has  the  court  found  against  the  relator  in  any  proceed- 
ings authorized  by  the  committee. 

Matters  concerning  the  conduct  of  attorneys  have  during  the 
year  been  referred  to  the  committee  by  the  Supreme  Court  for  their 
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consideration  and  suggestions,  and  in  one  case  by  the  Federal  Court 
of  this  District. 

The  committee  has  also  considered  and  investigated  several 
cases  in  which  protests  have  been  made  against  admission  to 
the  bar. 

The  following  are  the  disbarments  by  the  Supreme  Court  since 
the  date  of  last  report : 

C.  V.  Mead,  on  February  3,  1902. 

John  C.  Keegan,  on  June  2,  1902. 

The  following  is  a  list  of  the  new  prosecutions  commenced  in 
the  Supreme  Court  at  the  instance  of  the  committee  since  the  date 
of  last  report : 

James  P,  Anglim, 

Prosecution  ordered  April  4,  1902 ;  Harry  i^T.  Haynes,  attor- 
ney for  Association.  Petition  filed  April  11,  1902.  Pending  in 
court. 

George  D,  Bardwell. 

Prosecution  ordered  January  22,  1902;  Robert  W.  Bonynge, 
attorney  for  Association.    Petition  filed  April  16,  1902.    Pending 
in  court. 
J.  Reid  CroivelL 

Prosecution  ordered  November  4,  1901;  Henry  McAllister, 
Jr.,  and  K.  E.  Babbitt,  attorneys  for  Association.     Petition  filed 
June  24,  1902.    Pending  in  court. 
Sidney  H.  Dent. 

Prosecution  ordered  February  26,  1902 ;  F.  W.  Lienau,  attor- 
ney for  Association.     Petition  filed  April  23,  1902.     Pending  in 
court. 
John  M,  Essim/ton. 

Prosecution  ordered  October  20,  1899;  G.  Z.  Dimmitt,  attor- 
ney for  Association.  March  29,  1901,  Mr.  Dimmitt  excused  and 
A.  E.  Grier  appointed.  Petition  filed  November  12,  1901.  Pend- 
ing in  court. 


A  matter  of  unusual  interest  and  importance  in  which  the 
committee  has  been  acting  during  the  past  year  has  been  the 
request  for  a  special  grand  jury  to  investigate  matters  pertaining 
to  the  administration  of  justice  in  the  Criminal  Division  of  the 
District  Court  of  Arapahoe  County,  and  further  proceedings  in 
connection  therewith. 

Perhaps  the  best  idea  of  the  reasons  which  induced  the  com- 
mittee to  act  and  the  purposes  which  it  sought  to  accomplish  can  be 
given  by  printing  in  full  the  brief  memorial  which  was  presented 
to  the  court  at  the  opening  of  the  September  term  in  1901.  This 
memorial  is  as  follows ; 

The  Honorable  Frank  T.  Johnson,  Judge  of  District  Court,  County  of 

Arapahoe,  in  the  Fifth  Division  thereof: 

The  Colorado  Bar  Association  respectfully  shows  unto  your  honor 
that  it  is  a  corporation  having  for  its  objects  "to  advance  the  science  of 
jurisprudence,  to  promote  the  administration  of  justice,  to  secure  proper 
legislation,  to  encourage  a  thorough  legal  education,  to  uphold  the  honor 
and  dignity  of  the  bar;"  that  its  Grievance  Committee  is  particularly 
charged  with  the  duty,  among  other  duties,  of  investigating  matters  relat- 
ing to  the  administration  of  justice,  and  of  making  recommendations 
thereon,  and  that  this  Association  has  no  interest  in  the  matters  herein- 
after referred  to  other  than  to  further  the  objects  above  set  forth. 

That  it  is  of  the  utmost  importance  that  the  administration  of  justice, 
particularly  in  criminal  matters,  be  in  all  respects  pure  and  efficient,  and 
such  as  to  command  the  confidence  and  respect  of  the  people. 

That  after  the  trial,  in  the  term  just  closed,  of  the  case  of  the  People 
vs.  Anderson,  certain  affidavits  and  counter-affidavits  were  made  and  filed 
in  this  division  of  this  court  with  reference  to  alleged  attempts  to  improp- 
erly influence  the  verdict  of  the  jury  in  that  case,  with  all  of  which  your 
honor  is  familiar,  although  not  at  the  time  presiding  over  the  criminal 
division  of  this  court;  that  the  charges  therein  made  have  startled  the 
entire  community,  and  caused  a  widespread,  if  not  universal,  feeling  of 
distrust  of  the  administration  of  justice  in  this  division,  not  only  among 
members  of  the  bar,  but  among  citizens  generally,  and  that  unless  such 
distrust  can  be  allayed,  there  will  be  wanting  that  respect  for  the  judg- 
ments of  this  court,  and  for  law  in  general,  that  is  essential  to  the  order 
and  well  being  of  the  community. 

That  in  said  affidavits  charges  were  made  that  either  directly  or  indi- 
rectly involved  every  branch  of  the  administration  of  justice  In  the  crim- 
inal division. 

That  this  Association,  through  its  Grievance  Committee,  has.  In  pur- 
suance of  its  duty  in  the  premises,  given  the  matter  the  most  careful  and 
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dispassionate  consideration,  with  the  view  of  doing  all  in  its  power  to 
assist  in  remedying  such  abuses  as  may  exist,  and  to  allay  the  public  dis- 
trust; and  as  a  result  of  its  deliberations  respectfully  makes  to  your  honor 
the  following  suggestions: 

First — That  a  most  thorough  and  far-reaching  Investigation  should  be 
made,  and  the  results  thereof  made  public. 

Second — That  a  grand  jury  is  the  only  body  that  can  make  such  an  in- 
vestigation, for  the  reason  that  it  would  be  wholly  outside  of  and  uninflu- 
enced by  the  system  which  must  be  the  subject  of  its  investigation;  that 
it  would  not  be  conflned  in  its  inquiries  to  the  conduct  of  particular  per- 
sons or  cases,  but  can  and  should  inquire  into  the  entire  administration  of 
justice  in  the  criminal  division,  and  report  its  conclusions;  and  that  as  a 
result  of  its  conclusions  the  whole  truth  may  become  known  to  this  court 
and  to  the  people,  and  all  persons  guilty  of  crimes  or  of  any  wrong  doing 
may  be  proceeded  against  by  indictment  or  otherwise,  and  whenever  the 
system  may  be  at  fault  steps  may  be  taken  to  remedy  the  fault. 

Third — That  as  the  district  attorney  of  this  district  is  involved  in  the 
charges  made,  it  is  especially  urged  that  an  attorney  of  this  court  of  such 
high  character  and  ability  as  to  command  general  confidence,  wholly  un- 
connected heretofore  with  the  matters  to  be  inquired  into,  be  designated 
by  your  honor  as  a  special  counsel  to  advise  the  grand  jury  in  the  conduct 
of  its  investigation ;  and  that  the  court  should  use  all  its  powers  to  secure 
the  presence  of  reputable  citizens  only  upon  such  grand  jury. 

Wherefore,  this  Association,  in  the  interest  of  this  court  and  bar,  as 
well  as  of  the  public  generally,  respectfully  prays  that  your  honor  will, 
as  soon  as  may  be.  call  a  grand  jury  and  commit  to  it  this  matter,  under 
a  charge  that  will  direct  it  to  make  a  most  thorough  and  far-reaching  in- 
vestigation and  report  to  this  court  its  conclusions  without  fear  or  favor. 

THE  COLORADO  BAR  ASSOCIATION, 

By  PLATT  ROGERS,  President. 
(Signed)         LUCIUS  W.  HOYT,  Secretary. 
(Signed)     HENRY  F.  MAY, 

Chairman  of  the  Grievance  Committee. 

The  court  two  days  afterwards  filed  an  opinion  and  order  call- 
ing for  a  special  grand  jury  to  l)e  summoned  by  the  sheriff  to  inves- 
tigate the  matters  referred  to,  and  ordered  a  hearing  upon  the  ques- 
tion as  to  whether  special  counsel  should  be  appointed  to  replace 
the  district  attorney  as  advisers  of  the  grand  jury  during  the  inves- 
tigation. A  final  hearing  was  had  some  days  later,  and  the  court 
determined  that  under  the  circumstances  s|)ecial  counsel  ought  to 
be  appointed. 
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An  alternative  writ  of  prohibition  was  then  obtained  from  the 
Supreme  Court  at  the  instance  of  the  district  attorney,  calling  upon 
the  judge  of  the  District  Court  to  show  cause  why  he  should  not  be 
prohibited  from  so  supplanting  the  district  attorney  in  the  matter 
of  the  investigation  ordered.  Members  of  your  committee  and  the 
president  of  the  Association  appeared  in  the  Supreme  Court  as 
counsel  for  the  respondent,  and  after  full  argument  and  consider- 
ation by  the  court  the  alternative  writ  was  dismissed  and  the  Dis- 
trict Court  was  permitted  to  proceed  with  the  appointment  of 
special  counsel.  The  opinion  rendered  by  the  Supreme  Court  is 
reported  in  full  in  66  Pac.  Eep.,  on  page  896. 

The  special  grand  jury  summoned  by  the  sheriff  was  not  ac- 
cepted by  the  District  Court,  and  the  District  Court  then  proceeded 
to  obtain  a  grand  jury  by  taking  names  from  the  regular  jury  box. 
This  consumed  much  time,  but  finally  a  grand  jury  was  obtained. 

Application  was  then  made  in  the  Supreme  Court  at  the  in- 
stance of  persons  who  believed  that  they  were  likely  to  be  the  ob- 
jects of  investigation  by  the  grand  jury  for  another  writ  of  prohi- 
bition, directed  against  the  District  Court  and  the  judge  thereof, 
and  the  grand  jury,  prohibiting  further  proceedings  on  the  ground 
of  the  alleged  illegality  of  the  way  in  which  the  grand  jury  was 
obtained.  Members  of  your  committee  and  the  president  of  the 
Association  asked  to  be  heard  upon  this  question  before  even  the 
alternative  writ  was  granted.  A  full  hearing  was  again  had,  and 
again  the  Supreme  Court  declined  to  interfere  with  the  proceedings 
of  the  District  Court  in  the  matter.  (66  Pacific  Reporter,  p. 
1068). 

The  grand  jury  then  proceeded  with  its  investigation,  having 
as  its  advisers  Messrs.  Ealph  Talbot  and  Eobert  J.  Pitkin,  of  Den- 
ver, both  members  of  this  Association,  who  were  both  appointed  by 
the  judge  of  the  District  Court. 

After  many  sessions  of  the  grand  jury  and  long  consideration, 
finally,  on  the  26th  day  of  November,  1901,  a  unanimous  report 
was  made  showing  that  ample  reason  existed  for  a  thorough  investi- 
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gation  of  the  administration  of  justice  in  that  division  of  the  court. 
The  grand  jury  also  found  true  bills  against  four  persons,  charging 
them  with  attempting  to  bribe  the  members  of 'the  petit  jury  during 
the  trial  of  the  case  of  the  People  vs.  Anderson,  referred  to  in  the 
committee's  memorial. 

Messrs.  Talbot  and  Pitkin  were  then  appointed  by  the  court 
special  prosecutors  for  these  cases,  the  court  taking  that  action,  not 
only  for  the  reasons  for  which  they  had  been  appointed  to  advise 
during  the  investigation,  but  also  at  the  instance  of  the  district  at- 
torney, who  declined  to  be  connected  with  the  prosecution  and  re- 
quested that  special  prosecutors  be  appointed. 

The  persons  indicted  then  moved  for  a  change  of  venue  from 
Arapahoe  county  to  some  other  county.  Their  motion  was  granted 
by  the  court  and  the  cases  removed  to  the  District  Court  of  Jeffer- 
son county. 

These  cases  were  called  at  the  opening  of  the  Spring  term  of 
the  District  Court  of  Jefferson  county,  and  objection  was  made 
by  the  defendants  to  the  appearance  of  the  special  prosecutors, 
although  they  had  been  appointed  by  the  District  Court  of  Arapa- 
hoe County  and  their  appearance  as  special  prosecutors  was  re- 
quested by  the  district  attorney  for  Jefferson  county.  This  ob- 
jection was  by  the  court  overruled.  The  cases  were  elaborately 
presented  and  argued  upon  the  pleas  in  abatement  and  various 
pleadings  in  opposition  thereto,  and  taken  under  advisement  by 
the  court,  and  no  decision  has  yet  been  rendered. 

During  all  these  proceedings  your  committee  has  taken  the 
position  that  it  was  acting  practically  as  amicus  curiae,  advising 
that  in  the  interests  of  the  administration  of  justice  proceedings 
ought  to  be  taken  by  the  District  Court  to  purge  itself;  and  when 
its  advice  was  followed  it  seemed  to  your  committee  to  be  its  duty 
to  appear  in  all  proceedings,  the  purpose  of  which  was  to  attack 
or  thwart  the  investigation  during  its  progress.  With  the  actual 
investigation  itself  it  had  no  ])art,  nor  has  it  taken  any  part  in  the 
actual  prosecution  of  any  of  the  j)ersons  indicted. 
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It  seems  to  the  committee  that  the  importance  of  this  matter 
justifies  this  somewhat  extended  report. 

Kespectf  uUy  submitted, 

HENKY  F.  MAY, 

Chairman. 
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COMMITTEE  ON  LAW  REFORM- 


Denver,  Colo.,  June  30,  1902. 
To  the  Colorado  Bar  Association: 

In  December,  1900,  your  then  Committee  on  Law  Reform  re- 
ported for  consideration  a  bill  for  submitting  to  the  electors  of  the 
State  amendments  to  Article  VI  of  the  Constitution  of  the  State, 
relating  to  the  Supreme  Court,  and  recommended  its  adoption. 
The  bill  as  sk)  recommended  was  printed  in  full  in  the  last  annual 
report  of  the  Association,  at  page  157. 

The  same  committee  at  the  July  meeting,  1901,  reported  that 
the  bill  had  been  presented  to  the  legislature  but  had  failed  of  pas- 
sage in  the  Senate,  but  suggested  the  endorsement  of  the  bill  by 
this  Association  and  that  such  steps  as  might  appear  wise  should 
be  taken  to  secure  its  passage. 

It  is  a  well  known  fact  that  the  Thirteenth  General  Assem- 
bly at  its  regular  session  was  flooded  with  proposals  for  constitu- 
tional amendments,  each  having  its  own  particular  advocates,  and 
a  number  of  such  amendments  were  approved  by  the  General  As- 
sembly and  are  to  be  submitted  to  the  voters  of  the  State  at  the  next 
general  election. 

Your  present  Committee  on  Law  Reform  is  of  the  opinion 
that  the  proposed  amendments  to  Article  VI  of  the  (Constitution, 
relating  to  the  Supreme  Court,  are  important  and  that,  having  al- 
ready twice  received  tlie  endorsement  of  this  Association,  they 
should  not  l>e  abandoned  \mX  should  Ix*  pressed  for  consideration  bv 


Digitized  by  LjOOQ IC 


224         KEPORT  OF  COMMITTEE  OX  LAW  KEFOKM. 

the  next  General  Assembly,  and  that  the  efforts  of  the  members  of 
the  bar  should  be  directed  to  securing  their  adoption. 

While  there  are  other  matters  of  legislation  which  in  due  time 
it  w:ould  be  well  for  this  Association  to  consider,  yet  so  far  as  re- 
lates to  early  legislative  action  your  present  committee  is  of  the 
opinion  that  our  efforts  should  be  confined  to  securing  the  adoption 
of  the  amendments  to  the  Constitution  in  reference  to  the  Supreme 
Court,  as  set  forth  in  the  bill  above  referred  to  (properly  modified 
as  to  dates),  and  we  therefore  recommend  that  the  Colorado  Bar 
Association,  at  its  present  annual  meeting,  further  consider  and 
act  upon  the  bill  so  recommended,  and,  if  it  seems  wise  to  the  Asso- 
ciation, that  special  efforts  be  made,  either  through  the  next  Com- 
mittee on  Law  Reform,  or  a  sptxjial  committee  appointed  for  the 
purpose,  to  secure  the  approval  of  these  amendments  by  the  Four- 
teenth General  Assembly,  and  their  submission  to  a  vote  of  the 
people. 

Respectfully  submitted, 

JOEL  F.  VAILE, 

Chairman. 
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COMMITTEE  ON  LEGAL  EDUCATION. 


Denver,  Colo.,  June  80,  1902. 
Mr.  Chairman: 

Your  Committee  on  Legal  Education  begs  to  report  that  dur- 
ing the  past  year  about  fifteen  persons  have  been  admitted  to  the 
bar,  coming  to  Colorado  from  other  States  of  the  Union.  These 
persons  for  the  most  part,  have  been  lawyers  of  experience.  This 
is  the  direct  result  of  a  rule  recently  promulgated  by  the  Supreme 
Court  of  the  State  of  Colorado,  which  requires  that  before  a 
lawyer  coming  from  another  State  can  be  admitted  to  the  bar  of 
the  State  of  Colorado,  without  examination,  he  must  show  that  he 
has  practiced  law  in  the  courts  of  record  of  his  own  State  for  a 
period  of  at  least  five  years,  coupled  with  a  showing  that  the  re- 
quirements for  admission  to  the  bar  in  his  own  State  are  equivalent 
to  those  obtaining  in  the  State  of  Colorado. 

The  basis  of  comparison,  however,  is  the  period  of  law  study 
required  in  each  State ;  for  it  has  been  thought  by  a  majority  of 
the  committee  appointed  by  the  Supreme  Court  to  pass  upon  such 
matters  that  a  comparison  of  preliminary  educational  qualifica- 
tions, so  various  in  different  States,  would  be  both  difficult  and  un- 
profitable. 

If  the  applicant  is  not  able  to  show  that  the  requirements  ob- 
taining in  his  own  State  are  equivalent  to  the  requirements  obtain- 
ing in  the  State  of  Colorado,  he  is  bound  to  show  before  he  is 
qualified  for  admission,  without  examination,  that  he  has  prac- 
ticed in  the  courts  of  his  own  State  for  a  period  of  ten  years. 
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Lawyers  from  other  States  who  are  unable  to  make  proof 
under  the  rule  above  adverted  to  are  required  to  take  the  examina- 
tion. 

At  the  December  examination  for  admission  to  the  bar  there 
were  twenty-one  applicants,  all  of  whom  passed,  with  the  exception 
of  two. 

At  the  June  examination,  just  held,  there  were  thirty-three 
applicants,  of  whom  twenty-six  are  college  and  law  school  gradu- 
ates. 

Your  committee  reports  further  that  the  examinations  for  ad- 
mission to  the  bar  are  conducted  by  a  committee  appointed  by  the 
Supreme  Court,  consisting  of  five  members,  which  holds  bi-ennial 
examinations.  These  examinations  take  place  at  the  Capitol  build- 
ing, at  Denver,  in  June  and  December.  Two  entire  days  are  de- 
voted to  each  examination,  divided  into  four  sessions  of  three 
hours  each.  Three  of  the  said  sessions  are  devoted  to  a  written 
examination,  and  the  fourth  session  ia  devoted  to  an  oral  examina- 
tion of  the  candidates  in  the  presence  of  the  Supreme  Court,  in 
open  session. 

It  is  gratifying  to  report  in  this  connection  that  ever  since 
the  oral  examination  has  been  a  part  of  the  regular  test  of  appli- 
cants for  admission  to  the  bar,  the  percentage  of  failures  has  been 
growing  steadily  less.  Indeed,  a  manifest  improvement  was  noted 
at  the  second  examination  after  the  practice  of  holding  an  oral 
examination  went  into  effect. 

For  some  time  after  the  promulgation  of  the  present  rules  for 
admission  to  the  bar  the  Committee  of  Law  Examiners  experienced 
considerable  difficulty  in  the  enforcement  of  the  rule  requiring 
certain  definite  general  educational  qualifications  as  a  condition 
precedent  to  the  right  to  register  as  a  law  student.  The  rule  in 
question  provides  that  graduates  of  high  schools,  colleges  and  uni- 
versities shall  be  deemed  to  possess  the  requisite  qualifications,  as 
well  as  persons  holding  first  grade  teachers'  certificates,  and  per- 
sons having  matriculated  as  regular  students  in  colleges  and  uni- 
versities of  recognized  standing.  It  was  found  that  in  many  law 
schools  students  were  admitted  upon  conditions  decidedly  less  rigid 
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than  those  required  in  the  regular  college  courses.  This  made  it 
necessary  for  the  committee  in  all  such  cases  to  require  the  appli- 
cant to  prove  that,  in  addition  to  graduation  from  such  a  law 
school,  he  had  also  graduated  from  a  high  school  of  recognized 
standing,  and,  in  default  of  his  ability  so  to  do,  the  applicant  was 
required  to  take  the  preliminary  examination  for  law  students 
conducted  under  the  supervision  of  the  Superintendent  of  Public 
Instruction.      / 

The  local  law  schools  have,  however,  done  much  to  correct  tliis 
incongruous  situation.  By  agreement  with  the  Committee  of  Law 
Examiners,  all  persons  who  do  not  possess  the  general  educational 
qualifications  as  prescribed  by  the  rules  of  the  Supreme  Court  are 
required  by  the  law  schools  to  pass  entrance  examinations  held 
according  to  a  standard  somewhat  higher  than  the  minimum  re- 
quirements of  the  rules.  Since  the  above  change  went  into  effect 
the  committee  of  law  examiners  has  been  admitting  all  graduates 
of  the  local  law  schools  and  graduates  from  such  other  law  schools 
as  have  equally  high  entrance  requirements  ujK)n  the  production 
of  their  diplomas,  without  further  proof  of  general  educational 
qualifications. 

In  conclusion,  your  committee  takes  pleasure  in  reporting 
that  the  standards  of  admission  to  the  bar  in  Colorado  are  about 
as  high  as  those  obtaining  in  the  most  advanced  States  of  the 
Union.  In  the  opinion  of  your  committee,  the  bar  of  the  State  of 
Colorado  owes  a  debt  of  gratitude  to  the  Supreme  Court,  the  Com- 
mittee of  Law  Examiners  and  the  present  Superintendent  of  Pub- 
lic Instruction,  who  in  their  respective  spheres  have  brought  about 
this  improved  condition  of  affairs. 

Respectfully  submitted, 

MOSES  ITALLETT, 

Chairman. 
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COMMITTEE  ON  ARRANGEMENTS 


MEETING  OF  THE  AMERICAN  BAR 
ASSOCIATION- 


CoLOBADO  Spkinos,  July  1,  1902. 

To  the  Colorado  Bar  Association: 

At  a  special  meeting  of  this  Association,  held  in  Denver,  on 
December  27th,  1900,  a  committee,  consisting  of  J.  H.  Voorhees, 
E.  H.  Whitely,  A.  T.  Gunnell,  E.  C.  Stimson,  Joseph  H.  Maupin, 
John  A.  Ewing  and  the  undersigned,  as  chairman,  was  appointed 
to  co-operate  with  other  committees  in  arranging  for  the  twenty- 
fourth  annual  meeting  of  the  American  Bar  Association,  which 
was  to  be  held  in  Denver  in  the  month  of  August,  1901.  At  the 
annual  meeting  of  this  Association,  held  at  Manitou,  on  July  10, 
1901,  your  committee  made  an  informal  report,  through  Charles 
M.  Campbell,  the  Secretary  of  the  Joint  Conmiittees  on  Entertain- 
ment and  Arrangements,  stating  that  seventeen  hundred  invita- 
tions had  been  sent  to  John  Hinkley,  Secretary  of  the  American 
Bar  Association,  to  be  mailed  to  the  members  of  that  Association, 
and  that  a  circular  letter  (a  copy  of  which  was  then  submitted  to 
this  Association),  had  been  sent  to  the  Justices  of  the  United  States 
Supreme  Court,  the  Attorney  General  and  Solicitor  General  of  the 
United  States,  the  Judges  of  the  Unitc^d  States  Circuit  Courts  of 
Appeals  and  of  the  United  States  Circuit  and  District  Courts,  the 
United  States  District  Attorneys,  as  well  as  to  the  Judges  of  the 


State  Supreme  Courts  and  Attorney  Generals  of  the  Middle  West, 
]N"orthweet  and  West,  and  to  others;  and  that  every  eflFort  had  been 
made  to  insure,  as  far  as  it  was  in  the  power  of  your  committee, 
the  success  of  the  meeting  which  was  then  so  imminent 

Similar  committees  for  the  same  purpose  were  appointed  by 
the  Denver  Bar  Association  and  the  Colorado  members  of  the 
American  Bar  Association,  through  Moses  Hallett,  the  Vice-Presi- 
dent for  Colorado  of  that  Association. 

These  three  committees  deemed  it  expedient  and  most  condu- 
cive to  the  objects  desired  to  consolidate  into  a  single  Greneral  Com- 
mittee on  Entertainments  and  Arrangement;  which  was  accord- 
ingly done,  A.  M.  Stevenson  being  elected  chairman  and  Charles 
M.  Campbell,  Secretary;  and  appropriate  Subsidiary  Committees 
on  Finance,  Transportation,  Invitation,  etc.,  were  appointed. 

The  work  which  was  in  store  for  these  committees  was  of  no 
small  magnitude,  as  it  was  expected  that  there  would  be  a  large  at- 
tendance at  the  meeting,  and  it  was  particularly  desired  that  the 
arrangements  and  appointments  should  be  of  such  a  nature  as  to 
reflect  credit  upon  the  Bar  Associations  of  the  State  and  thus,  indi- 
rectly, upon  the  State  itself. 

These  expectations  and  hopes  of  the  committee  were  abun- 
dantly realized;  for  on  August  21st,  22nd  and  23rd  it  was  found 
that  three  himdred  and  six  members  and  delegates  of  the  American  ' 
Bar  Association,  representing  almost  every  State  and  Territory  in 
the  Union,  had  registered  in  the  Secretary's  office  in  Denver,  con- 
stituting one  of  the  largest  meetings  of  that  Association  ever  held 
outside  of  the  State  of  New  York,  which  is  the  biennial  location  of 
the  Association  meetings. 

The  Tabor  opera  house  was  secured  for  the  meetings  of  the 
Association  upon  the  dates  mentioned ;  and  every  effort  was  made 
to  provide  for  the  comfort  of  the  visiting  members  and  delegates  at 
the  various  hotels. 

Perhaps  the  most  prominent  feature  provided  for  the  enter- 
tainment of  the  members  and  delegates,  and  the  ladies  of  their  fam- 
ilies, was  an  excursion,  on  August  24th,  25th,  26th  and  27th,  given 
by  the  Colorado  Bar  Association,  the  Denver  Bar  Association  and 
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the  Colorado  members  of  the  American  Bar  Association,  through 
the  mountains  of  the  State,  the  itinerary  of  which  was  from  Den- 
ver to  Colorado  Springs,  Cripple  Creek,  Buena  Vista,  Leadville 
and  Glenwood,  and  returning  thence  via  the  Canon  of  the  Grand 
River,  Tennessee  Pass,  Marshall  Pass,  the  Royal  Gorge,  Pueblo 
and  Colorado  Springs,  thus  enabling  our  visitors  to  view  some 
of  the  grandest  and  most  picturesque  scenery  of  the  Rocky  Moun- 
tains. Two  trains,  consisting  of  twelve  Pullman  coaches,  were 
provided,  which  were  hauled  without  charge  by  the  Denver  &  Rio 
Grande,  the  Colorado  &  Southern,  the  Colorado  Midland  and  the 
Midland  Terminal  Railroad  Companies.  And  your  committee 
begs  leave  at  this  point  to  suggest  that  a  vote  of  thanks  should  be 
adopted  at  this  meeting,  expressing  to  the  officials  of  those  com- 
panies the  appreciation  of  the  Colorado  Bar  Association  for  their 
generosity  and  consideration  in  contributing  so  largely  to  the  pleas- 
ure of  our  guests  and  the  success  of  the  meeting.  Each  train  was 
provided  with  a  baggage  car,  devoted  to  the  Commissary  Depart- 
ment of  the  excursion,  which  was  liberally  stocked  with  such  essen- 
tials as  the  nature  of  the  trip  seemed  to  demand ;  and,  as  far  as  your 
committee  have  been  able  to  learn,  no  complaints  were  made  as  to 
the  sufficiency,  either  in  quality  or  quantity,  of  the  materials  pro- 
vided by  the  Subsidiary  Committee  on  Commissariat 

As  a  souvenir  of  the  meeting,  and  more  particularly  of  the 
excursion,  a  somewhat  elaborate  pamphlet  was  prepared  by  your 
committee,  entitled,  "A  Tour  of  the  American  Bar  Association  in 
Colorado/'  profusely  illustrated  with  engravings  of  the  scenery  on 
the  line  of  the  itinerary.  The  cuts  for  these  engravings  were  all 
supplied  through  the  further  courtesy  of  the  railroad  companies 
mentioned. 

These  expenses,  as  well  as  those  connected  with  the  renting 
of  the  opera  house,  printing  of  the  souvenir,  and  for  other  purposes, 
seemed  at  first  somewhat  large,  but  were  defrayed  by  funds  raised 
by  the  Subsidiary  Committee  on  Finance,  through  subscriptions 
generously  made  by  the  members  of  the  State  Bar  Associations. 
In  fact,  so  successful  was  the  Finance  Committee  in  their  eflForts 
that,  after  paying  all  expenses,  a  surplus  was  left  in  its  hands,  two 
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hundred  and  fifty  dollars  of  which  was  donated  to  the  Denver  Or- 
phans' Asylum. 

These  would  seem  to  be  the  more  salient  features  of  the  enter- 
tainment provided  by  the  General  Committee  on  Arrangements; 
and,  as  indicative  of  the  success  which  the  committee's  efforts  se- 
cured, perhaps  it  is  not  out  of  place  to  quote  herein  the  language 
of  a  resolution  adopted  by  the  visiting  members  of  the  American 
Bar  Association,  at  an  informal  meeting  held  on  the  train,  in  the 
Royal  Gorge,  on  August  27th,  Charles  E.  Littlefield  of  Maine  pre- 
siding : 

"To  the  Colorado  Bar  Association  and  the  Denver  Bar  Association: 

*'The  members  and  delegates  present  at  the  twenty-fourth  annual 
meeting  of  the  American  Bar  Association,  who,  with  their  families,  have 
enjoyed  your  unbounded  hospitality,  cannot  leave  your  state  without  some 
expression  of  the  appreciation  in  which  they  hold  your  courtesy — cordial, 
unvarying  and  resourceful  as  it  has  been. 

"In  the  canon  of  the  Arkansas,  therefore,  by  the  Royal  Gorge,  with 
one  accord,  and  moved  by  a  common  desire,  we  record  the  delight  with 
which  we  have  enjoyed  the  trip,  for  four  days,  over  the  mountains  and 
through  the  valleys  of  Colorado,  made  possible  by  your  unequaled  hospi- 
tality and  attended  by  a  regard  for  our  comfort  and  provision  for  our 
pleasure,  as  unrivaled  in  Its  extent  as  it  has  been  agreeable  in  the  manner 
of  its  delightful  and  continued  operation. 

"The  grandeur  of  Colorado's  mountains,  the  magnificence  of  her 
canons,  the  beauty  of  her  fertile  valleys,  the  unlimited  richness  with  which 
God  has  endowed  her  in  material  wealth,  we  shall  never  forget;  but  with 
it  all,  and  above  it  all,  the  friendships  we  have  made  with  your  people  and 
the  courtesy  we  have  received  at  your  hands  will  abide  with  us  always,  a 
constant  source  of  delightful  recollection  and  a  most  brilliant  event  in  the 
history  of  our  Association." 

Resi>ectfully  submitted, 

LUCIUS  M.  CUTIIBERT, 

Chairman, 


CALL  FOR  ORGANIZATIOR 
t897. 


The  undersigned,  members  of  tlie  bar  of  Colorado,  believing 
that  the  organized  action  and  influence  of  our  profession,  properly 
exerted,  would  lead  to  the  creation  of  more  intimate  relations  be- 
tween its  members  than  now  exist,  and  would,  at  the  same  time, 
sustain  the  profession  in  its  proper  position  in  the  community  and 
thereby  enable  it,  in  many  ways,  to  promote  the  interests  of  the 
public,  do  hereby  agree  to  unite  in  forming  a  State  association  for 
such  purposes. 

And  we  do  hereby  appoint  Hugh  Butler,  Edward  L.  Johnson 
and  Lucius  W.  Hoyt  a  oonmiittee  to  call  a  meeting  of  the  sub- 
scribers at  such  time  and  place  as  may  be  designated  by  said  com- 
mittee, at  which  meeting  measures  will  be  taken  for  the  organiza- 
tion of  the  proposed  association. 

July,  1897. 


Hugh  Butler. 
A.  E.  Pattison. 
J.  C.  Helm. 
A.  J.  Rising. 
J.  F.  Vaile. 
Westbrook  S.  Decker. 
Caldwell  Yeaman. 
A.  C.  Phelps. 
Sylvester  G.  Williams. 
R.  J.  Pitkin. 
Edward  L.  Johnson. 
Oscar  Renter. 
W.  C.  Kingsley. 


Piatt  Rogers. 
E.  T.  Wells. 
Henry  T.  Rogers. 
Lewis  B.  France. 
James  H.  Blood. 
Henry  C.  Charpiot. 
*Henry  W^.  Hobson. 
Ralph  Talbot. 
Wm.  P.  Hillhonse. 
Morton  S.  Bailey. 
Chas.  Cavender. 
Samuel  P.  Dale. 
A.  H.  De  Franca 


Thos.  H.  Devine. 
Henry  A.  Dubbe. 
John  A.  Ewing. 
W.  H.  Gabbert. 
D.  V.  Burns. 
^Charles  H.  Toll. 
Lucius  W.  Hoyt. 
K.  S.  Morrison. 
Wni.  A.  Moore. 
Orland  S.  Isbell. 
Henry  V.  Johnson. 
George  C.  Manly. 
John  H,  Denison. 
John  L.  Jerome. 
John  D.  Fleming. 
G.  C.  Bartels. 
Charles  J.  Hughes,  Jr. 
Tvson  S.  Dines. 
A.  J.  Fowler. 


Earl  M.  Cranston. 

Thos.  H.  Hood.      ' 

Chas.  E.  Gast. 

S.  A.  Giffin. 
*0.  F.  A.  Greene. 

A.  T.  Gunnell. 

J.  C.  Gunter. 

G.  K.  Hartenstein. 

Harry  N.  Haynes. 

Edward  C.  Mason. 

Jos.  H.  Maupin. 
*William  L.  Murfree. 

Jesse  G.  Northcutt. 

elohn  T.  Shumate. 

Ed.  T.  Taylor. 

C.  A.  Wilkin. 

Robert  G.  Withers. 

R.  H.  Whiteley. 


*Deceased. 


CERTIFICATE 

OF 

INCORPORATION. 


FILED  JANUARY  a,  W8. 


State  of  Colorado,  County  of  Arapahoe,  ss. 

We,  the  undersigned,  being  citizens  of  the  United  States,  and 
of  the  State  of  Colorado,  and  desiring  to  form  an  association,  not 
for  pecuniary  profit,  pursuant  to  the  statutes  of  the  State  of  Colo- 
rado, providing  for  the  organization  of  corporations  other  than  for 
pecuniary  profit,  do  hereby  certify  that  the  following  is  a  true 
statement  of  the  name  or  title  by  which  such  association  shall  be 
known  in  law ;  the  particular  business  and  the  objects  for  which  it 
is  formed ;  the  number  of  its  trustees,  and  the  names  of  those  se- 
lected for  the  first  year  of  its  existence,  viz. : 

1.  Name  or  Title:  The  Colorado  Bar  Association. 

2.  Particular  Business  and  Objects:  To  advance  the  science 
of  jurisprudence;  to  promote  the  administration  of  justice;  to 
secure  proper  legislation ;  to  encourage  a  thorough  legal  education ; 
to  uphold  the  honor  and  dignity  of  the  bar;  to  cultivate  cordial 
intercourse  among  the  lawyers  of  Colorado ;  to  perpetuate  a  history 
of  the  profession  and  the  memory  of  its  members ;  to  acquire,  own 
and  hold  real  and  personal  property,  including  a  law  library,  club 
house,  etc.,  in  furtherance  of  said  business  and  objects. 

3.  Number  of  Trustees:     Seven  (7). 

4.  Xames  of  the  Trustees  Selected  for  the  First  Year :  Hugh 
Butler,  Westbrook  S.  Decker,  Edward  L.  Johnson,  Caldwell  Yea- 
man,  Lucius  W.  Hoyt,  Piatt  Eogers,  W.  C.  Kingsley. 
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6.  Principal  Place  of  Business  of  the  Association :  City  of 
Denver,  in  the  County  of  Arapahoe. 

Witness  our  hands  this  4th  day  of  October,  1897. 

CALDWELL  YEAMAN,  JAMES  H.  BLOOD, 

E.  T.  WELLS,  T.  H.  HOOD, 

A.  E.  PATTISON,  WILLIAM  L.  MURFREE, 

HENRY  T.  ROGERS,  JOHN  H.  DENISON, 

EARL  M.  CRANSTON,  CHAS.  CA VENDER, 

GUSTAVE  C.  BARTELS,  EDWARD  C.  MASON, 

EDWARD  L.  JOHNSON,  A.  J.  FOWLER, 

CHAS.  E.  GAST,  ED.  T.  TAYLOR, 

PLATT  ROGERS,  LUCIUS  W.  HOYT. 

State  of  Colorado,  County  of  Arapahoe,  ss. 

I,  George  C.  Manly,  a  notary  public  within  and  for  said 
county,  in  the  State  aforesaid,  do  hereby  certify  that  Caldwell 
Yeaman,  A.  E.  Pattison,  Henry  T.  Rogers,  Earl  M.  Cranston, 
Gustavo  C.  Bartels,  Edward  L.  Johnson,  Chas.  E.  Gast,  Piatt 
Rogers,  James  H.  Blood,  T.  H.  Hood,  William  L.  Murfree,  John 
H.  Denison,  Chas.  Cavender,  Edward  C.  Mason,  A.  J.  Fowler, 
Ed.  T.  Taylor  and  Lucius  W.  Hoyt,  who  are  personally  known  to 
me  to  be  the  persons  who  subscribed  the  above  and  forgoing  in- 
strument of  writing,  appeared  before  me  this  day  in  person,  and 
acknowledged  that  they  signed,  sealed  and  delivered  the  said  in- 
strument of  writing  as  their  free  and  voluntary  act  for  the  uses 
and  purposes  therein  set  forth. 

Given  under  my  hand  and  notarial  seal  this  4th  day  of  Octo- 
ber, A.  D.  1897. 

My  commission  expires  October  2,  1899. 

Gkorge  C.  Manly,  Notary  Public. 
(Notarial  Seal.) 
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FORMER  PRESIDENTS. 


HUGH  BUTLER. 
J897-I898. 


CHARLES  E.  GAST. 
S89d-S899. 


CALDWELL  YEAMAN. 
S899-I90a 


MOSES  HALLETT* 
J900-190I. 


PLATT  ROGERS. 
S90I-S902. 


OFFICERS 

AND 

STANDING  COMMITTEES. 

19Q2-1903. 


OFFICERS. 


PBESIDENT^ 

Horace  G.  Lunt,  Colorado  Springs. 

FIRST    VICE-PBESIDENT^ 

Ealph  Talbot,  Denver. 

SECOND    VICE-PRESIDENT^ 

Edward  T.  Taylor,  Glenwood  Springs. 

SECRETARY  AND  TREASURER, 

Lucius  W.  Hoyt,  Denver. 

EXECUTIVE    COMMITTEE^ 

Horace  G.  Lunt,  Piatt  Rogers, 

Lucius  W.  Hoyt,  Robert  W.  Bonynge, 

Julius  C.  Gunter,  Mosos  Hallett, 

Charles  E.  Gast. 


STANDING  COMMITTEES- 
COMMITTEE   ON   ADMISSIONS. 
Julius  C.  Gunter,  G.  C.  Bartels, 

Tyson  S.  Dines,  Harry  C.  Davis, 

Henry  McAllister,  Jr.,  Thos.  H.  Devine, 

John  S.  Macbeth,  James  R.  Killian, 

Rol^ert  J.  Pitkin. 
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238  STANDING    AND    SPECIAL,    COMMITTEES. 

COMMITTEE    ON    GRIEVANCES. 

Piatt  K(^rs,  Lucius  W.  Hoyt, 

Henry  F.  May,  John  D.  Fleming, 

A.  J.  Fowler,  Thos.  H.  Hardcastle, 

John  II.  Denison,  Charles  W.  Waterman, 

William  L.  Dayton. 

COMMITTEE    ON    LAW    KEFORM. 

Robert  W.  Bonynge,  W.  H.  Bryant, 

K.  R.  Babbitt,  S.  A.  Giffin, 

John  H.  Voorhees,  Reese  MoCloskey, 

Henry  H.  Clark. 

COMMITTEE    ON    LEGAL    EDUCATION. 

Moses  Hallett,  Frank  E.  Gove, 

Henry  C.  Charpiot,  George  C.  Manly, 

Charles  W.  Haines. 

COMMITTEE    ON    LEGAL    BIOGRAPHY. 

Charles  E.  Gast,  Willard  Teller, 

H.  M.  Orahood,  Adair  Wilson, 

Jesse  G.  Northeutt. 


SPECIAL  COMMITTEES- 

COMMITTEE    ON    TORRENS    SYSTEM. 

John  H.  Denison,  Harry  N.  Haines, 

Henry  C.  Hall. 


DELEGATES  TO  AMERICAN  BAR  ASSOCIATION- 

Piatt  Kogers,  Caldwell  Yeanian, 

Lucius  W.  Hoyt. 
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ROLL  OF  MEMBERS- 
JULY,  1902. 


HONORARY  MEMBERS. 

Brewer,  David  J Washington,  D.  C 

Caldwell,  Henry  C Little  Rock,  Ark. 

Jerome,  William  Travers New  York  City 

Kent,  Edward Phoenix,  Ariz. 

Philips,  John  F St.  Tx)uis,  Mo. 

Rose,  U.  M Little  Rock,  Ark. 

Stevenson,  Adlai  E Bloomington,  111. 

Webster,  John  L Omaha,  Neb. 


ACTIVE  MEMBERS. 


ALPHABETICAL  LIST. 

Adams,  John  T Denver  1902 

Annis,  Frank  J Fort  Collins  1899 

Babbitt,  K.  R Colorado  Springs  1899 

Bailey,  George  W Fort  Collins  1902 

Bailey,  Morton  S Canon  City  1897 

Bartels,  G.  C Denver  1897 

Bissell,  Julius  B Denver  1897 

Blair,  Jesse  II Denver  1900 

Bliss,  Carlton  M Denver  1900 

Blood,  James  II Denver  1897 

Bonynge,  Robert  W Denver  1898 

Brooks,  Franklin  E Colorado  Springs  1899 

Brown,  Thomas  C Gunnison  1902 

Bryant,  W.  II Denver  1899 
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Bucklin,  James  W Grand  Junction  1902 

Burns,  D.  V Denver  1897 

Butler,   Calvin  P Denver  1899 

Butler,  Hugh Denver  1897 

Callbreath,  James  F.,  Jr Denver  1902 

Campbell,  John Denver  1902 

Campbell,  N.  M Colorado  Springs  1900 

Catlin,  F.  D Montrose  1899 

Cavender,  Charles Leadville  1897 

Charpiot,  Henry  C ,  .Denver  1897 

Clark,  Elroy  IN" '  .Denver  1902 

Clark,  Henry  H Cripple  Creek  1900 

Collier,  Kobert Denver  1899 

Costigan,  Edward  P Denver  1902 

Costigan,  George  P.,  Jr Denver  1902 

Cranston,  Earl  M Denver  1897 

Curtis,  Leonard  E Colorado  Springs  1899 

Cuthbert,  Lucius  M Denver  1897 

Davis,  Harry  C Denver  1897 

Davis,  Walter  W Leadville  1900 

Dawson,  Clyde  C Canon  City  1897 

Dayton,  W.  L Denver  1899 

Decker,  Westbrook  S Denver  1897 

Denison,  John  H Denver  1897 

Devine,  Thomas  H Pueblo  1897 

Dickson,  Thomas  A Leadville  1902 

Dimmitt,  Greorge  Z Denver  1899 

Dines,  Orville  L Denver  1902 

Dines,  Tyson  S :  . .  .Denver  1897 

Dorsey,  Clayton  C Denver  1901 

Doud,  A.  L Denver  1897 

Downer,  Sylvester  S Boulder  1897 

Dubbs,  Henry  A Pueblo  1897 

Dunham,  Herman  H Denver,  1902 

Everett,  Charles  W Denver  1899 

Ewing,  John  A Leadville  1897 
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ROLL    OF    MEMBERS.  24:1 

Field,  William  W Denver  1902 

Fillius,   Jacob. • Denver  1899 

Fleming,  John  D Denver  1897 

Fowler,  A.  J Denver  1897 

Franklin,  Charles  W Denver  1902 

Gabbert,  W.  H Denver  1897 

Gandy,  Newton  S Colorado  Springs  1901 

Gast,  Charles  E Pueblo  1897 

GifGn,  S.  A Boulder  1897 

Goodale,  C.  C Lamar  1899 

Gove,  Frank  E Denver  1897 

Goudy,  Frank  C Denver  1899 

Gregg,  Frank  E Denver  1900 

Grier,  Albert  E Denver  1900 

Grozier,  Joshua Denver  1898 

Gunnell,  A.  T Colorado  Springs  1897 

Gunter,  Julius  C Denver  1897 

Haines,  Charles  W Colorado  Springs  1898 

Hall,  Henry  C Colorado  Springs  1899 

Hallett,  Moses Denver  1897 

Hamlin,  C.  C Colorado  Springs  1899 

Hardcastle,  Thomas  H Denver  1897 

Hawkins,  Horace  N Denver  1901 

Hawkins,  Prince  A Boulder  1902 

Haynes,  Harry  K Greeley  1897 

Hayt,  Charles  D Denver  *  1902 

Henry,  F.  T Denver  1898 

Herrington,  Cass  E Denver  1900 

Hodges,  George  L Denver  1899 

Hodges,  William  V Denver  1902 

Hogan,  James  T Breckenridge  1902 

Hood,  Thomas  H Denver  1897 

Hoyt,  Lucius  W Denver  1897 

Hughes,  Charles  J.,  Jr Denver  1897 

Himt,  John  S Colorado  Springs  1900 

Jaffa,  Joseph  S Denver  1902 


16 
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242  ROLL    OF    MEMBEBS. 

Jerome,  John  L Denver  1897 

Johnson,  Edward  L Denver  1897 

Johnson,  Otis  S Colorado  Springs  1897 

Kilgore,  George  A La  Junta  1899 

Killian,  James  R Denver  1899 

Kingslej,  W.  C Denver  1897 

Knaebel,  Ernest Denver  1902 

Laing,  H.  G Colorado  Springs  1899 

Large,  Samuel  S Denver  1899 

Lienau,  Frederick  W Denver  1900 

Lindsey,  Benjamin  B Driver  1902 

Lindsley,  Henry  A Denver  1900 

Livesay,  James  McD Denver  1902 

Lunt,  Horace  G Colorado  Springs  1897 

Macbeth,  John  S Denver  1900 

Maxwell,  John  M Leadville  1900 

McAllister,  Henry,  Jr Colorado  Springs  1899 

McCloskey,  Reese Durango  1902 

McCreery,  James  W Greeley  1898 

McDonough,  Frank Denver  1899 

McMuUin,  S.  G Grand  Junction  1898 

McLean,   Lester Denver  1902 

Manly,  George  C Denver  1897 

Mason,  Edward  C Boulder  1897 

Maupin,  Joseph  H Canon  City  1897 

May,  Henry  F Denver  1897 

Merriman,  Charles  A Alamosa  1898 

Miller,  Marion  F La  Junta  1901 

Moore,  William  A Denver  1897 

Morgan,  W.  B Trinidad  1899 

Morrison,  R.  S Denver  1897 

Murray,  Charles  A Denver  1902 

Murray,  John  C Denver  1897 

Northcutt,  Jesse  G Trinidad  1897 

Orahood,  Harper  M Denver  1897 

Palmer,  Peter  L Denver  1899 
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Park,  Edwin  H Denver  1899 

Perry,  John  A Denver  1900 

Pitkin,  Robert  J Denver  1897 

RandaU,  Frederick  H Denver  1899 

Reed,  Albert  A Boulder  1897 

Reed,  Calvin  E Denver  1899 

Regennitter,  E.  L Idaho  Springs  1899 

Reid,  W.  D Denver  1902 

Riddell,  Harvey Denver  1900 

Rising,  Amos  J Denver  1897 

Ritter,  B.  W Durango  1902 

Ritter,  Halsted  L Denver  1897 

Rizer,  J.  E Pueblo  1902 

Robinson,  T.  M Boulder  1902 

Rogers,  Henry  T Denver  1897 

Rogers,  Piatt Denver  1897 

Sabin,  Fred  A La  Junta  1902 

Scott,  Walter Colorado  Springs  1900 

Shattuck,  Hubert  L Denver  1898 

Sherman,  Sterling  S Montrose  1899 

Shumate,  John  T Aspen  1897 

Shwayder,  Solomon   Cripple  Creek  1901 

Smith,  John  R Denver  1900 

Steele,  George  P Denver  1899 

Steele,  Robert  W Denver  1902 

Stevens,  Ralph  E Denver  1900 

Stimson,  Edward  C Colorado  Springs  1899 

Story,  William,  Jr Ouray  1902 

Talbot,  Ralph Denver  1897 

Taylor,  Ed.  T Glenwood  Springs  1897 

Tebbetts,  W.  B Denver  1899 

TeUer,  Henry  M Central  City  1897 

Teller,  Willard Denver  1897 

Thayer,  R.  C (Colorado  Springs  1899 

Thomson,  Charles  I Denver  1897 

Twitchell,  L.  F Denver  1900 


Vaile,  Joel  F Denver  1897 

Vates,  William  B Pueblo  1897 

Vidal,  Henry  C Denver  1899 

Voorhees,  John  H Pueblo  1899 

Wamer,  Stanley  C Denver  1900 

Waterman,  Charles  W Denver  1901 

Watters,  Thomas  E Denver  1901 

White,  S.  Harrison Pueblo  1899 

Whitted,  Elmer  E Denver  1897 

Wilkin,  Charles  A Fairplay  1897 

Wilson,  Adair Denver  1899 

Wilson,  C.  S Colorado  Springs  1897 

Whiteley,  Kichard  II Boulder  1897 

Withers,  Eobert  G Cripple  Creek  1897 

Worrell,  Edward  S.,  Jr Denver  1898 

Wright,  W.  D Denver  1902 

Yeaman,  Caldwell Denver  1897 

Young,  Lewis  S Boulder  1900 

Honorary  members 8 

Active  members   176 


184 
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ROLL  OF  MEMBERS* 

JULY,  J902. 


LIST  BY  LOCAUTIES- 

ALAMOSA. 

Merriman,  Charles  A. 

ASPEN. 

Shumate,  John  T. 

BOULDER. 

Downer,  Sylvester  S.  Reed,  Albert  A. 

Giffin,  S.  A.  Robinson,  T.  M. 

Hawkins,  Prince  A.  Young,  Lewis  S. 

Mason,  Edward  C.  W^iteley,  R.  11. 

BRECKENRIDQE. 

Hogan,  James  T. 

CANON    CITY. 

Bailey,  Morton  S.  Dawson,  Clyde  C. 

Maupin,  Jos.  IE. 

CENTRAL    CITY. 

Teller,  Henry  M. 

COLORADO    SPRINGS. 

Babbitt,  K.  R.  Hunt,  John  S. 

Brooks,  Franklin  E.  Johnson,  Otis  S. 

Campbell,  N.  M.  Laing,  H.  G. 

Curtis,  Leonard  E.  Lunt,  Horace  G. 

Gandy,  Newton  S.  McAllister,  Henry,  Jr. 

Gunnell,  A.  T.  Scott,  Walter. 

Haines,  Charles  W.  Stimson,  Edward  C. 

Hall,  Henry  C.  Thayer,  R.  C. 

Hamlin,  C.  C.  Wilson,  C.  S. 
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OBIPPLE    CEEEK. 


Clark,  Henry  H.  Shwayder,  Solomon. 

Withers,  Eobert  G. 


DENVEB. 


Adams,  John  T. 
Bartels,  G.  C. 
Bissell,  Julius  B. 
Blair,  Jesse  H. 
Bliss,  Carlton  M. 
Blood,  James  H. 
Bonynge,  Robert  W. 
Bryant,  W.  H. 
Burns,  D.  V. 
Butler,  Calvin  P. 
Butler,  Hugh. 
Calbreath,  James  F.,  Jr. 
Campbell,  John,    i 
Charpiot,  Henry  C. 
Clark,  Elroy  N. 
Costigan,  Edward  P. 
Costigan,  Greorge  P.,  Jr. 
Collier,  Robert. 
Cranston,  Earl  M. 
Cuthbert,  Lucius  M. 
Davis,  Harry  C. 
Dayton,  Wm.  L. 
Decker,  Westbrook  S. 
Denison,  John  H. 
Dimraitt,  George  Z. 
Dines,  Orville  L. 
Dines,  Tyson  S. 
Dorsey,  Clayton  C. 
Dunham,  Herman  H. 
Doud,  A.  L. 
Everett,  Charles  W. 


Field,  William  W. 
Fillius,  Jacob. 
Fleming,  John  D. 
Fowler,  A.  J. 
Franklin,  Charles  W. 
Gabbert,  W.  H. 
Goodale,  C.  C. 
Goudy,  Frank  C. 
Gove,  Frank  E. 
Gr^g,  Frank  E. 
Grier,  Albert  E. 
Grozier,  Joshua. 
Gunter,  Julius  C. 
Hallett,  Moses. 
Hardcastle,  Thomas  H. 
Hawkins,  Horace  N. 
Hayt,  Charles  D. 
Henry  F.  T. 
Herrington,  Cass  E. 
Hodges,  George  L. 
Hodges,  William  V. 
Hood,  Thos.  H. 
Hoyt,  Lucius  W. 
Hughes,  Charles  J.,  Jr. 
Jaffa,  Joseph  S. 
Jerome,  John  L. 
Johnson,  Edward  L. 
Killian,  James  R. 
Kingsley,  W.  C. 
Knaebel,  Ernest. 
Larfi:e,  Samuel  S. 


DBNVBB OONTIKUED. 


Lienau,  Frederick  W. 
Lindsey,  Benjamin  B. 
Lindflley,  Henry  A. 
Livesay,  James  McD. 
Macbeth,  John  S. 
McDonough,  Frank. 
McLean,  Lester. 
Manly,  George  C. 
May,  Henry  F. 
Moore,  Wm.  A. 
Morrison,  R.  S. 
Murray,  Charles  A. 
Murray,  John  C. 
Orahood;  Harper  M. 
Palmer,  Peter  L. 
Park,  Edwin  H. 
Perry,  John  A. 
Pitkin,  R.  J. 
Eandall,  Frederick  H. 
Reed,  Calvin  E. 
Reid,  W.  D. 
Riddell,  Harvey. 
Rising,  A.  J. 


Ritter,  Halsted  L. 
Rogers,  Henry  T. 
Rogers,  Piatt. 
Shattuck,  Hubert  L. 
Smith,  John  R. 
Steele,  George  P. 
Steele,  Robert  W. 
Stevens,  Ralph  E. 
Talbot,  Ralph. 
Tebbetts,  W.  B. 
Teller,  Willard. 
Thomson,  Charles  I. 
Twitchell,  L.  F. 
Vaile,  J.  F. 
Vidal,  Henry  C. 
Warner,  Stanley  C. 
Waterman,  Charles  W. 
Watters,  Thomas  E. 
Whitted,  Elmer  E. 
Wilson,  Adair. 
Worrell,  Edward  S.,  Jr. 
Wright,  William  D. 
Yeaman,  Caldwell. 


DURANGO. 

McCloskey,  Reese.  Ritter,  B.  W. 

FAIR  PLAY. 

Wilkin,  Charles  A. 

FORT    COLLINS. 

Ann  is,  Frank  J.  Bailey,  George  W. 

QLENWOOD    SPRINGS. 

Taylor,  Ed.  T. 


OEAin)    JUNCTION. 

McMuUin,  S.  G,  Bucklin,  James  W. 

GEEELBY. 

Haynes,  Harry  N.  McCreery,  James  W, 

GUNNISON. 

Brown,  Thomas  C. 

l^A    JUNTA. 

Kilgore,  George  A.  Miller,  Marion  F. 

Sabin,  Fred  A. 

IDAHO    SPRINGS. 

Regennitter,  E.  L. 

LEADVILLE. 

Cavender,  Chas.  Dickson,  Thomas  A. 

Davis,  Walter  W.  Ewing,  John  A. 

Maxwell,  John  M. 

MONTROSE. 

Catlin,  F.  D.  Sherman,  Sterling  S. 

OURAY. 

Story,  William,  Jr. 

PUEBLO. 

Devine,  Thomas  H.  Rizer,  J.  E. 

Diibbs,  Henry  A.  Vates,  William  B. 

Gast,  Chas.  E.  Voorhees,  John  H. 

White,  S.  Harrison. 

TRINIDAD. 

Morgan,  W.  B.  Northcutt,  Jesse  G. 


ANNUAL  ADDRESSES. 

Year.  Name.  Subject. 

1898  John  F.  Philips.. ^The    Lawyer— What    of    His 

Future?" 

1899  Adlai  E.   Stevenson 'The  Lawyer  in  Politics." 

1900  John  L.   Webster "Has   the   United   States   Out- 

grown the  Constitution?" 

1901  U.  M.  Kose "The   Case  Between   Jefferson 

and  Marshall." 

1902  William  Travers  Jerome 


ADDRESSES  AND  PAPERS. 

Year.  Name.  Subject. 

1898     W.   H.   Gabbert '^Kelations  and  Duties  of  Bench 

and  Bar." 

1898  David  J.  Brewer '^Growth  of  the  Judicial  Func- 
tion." 

1898  Charles  E.  Gast "The  Colorado  Doctrine  of  Ri- 

parian Rights  and  Some  Un- 
settled Questions." 

1899  Harry  N.  Haynes "The    Superintending    Control 

of  the  Supreme  Court  Over 
Inferior  Courts." 

1899  William  L.  Murfree "Two  Problems  in  Legal  Edu- 
cation." 

1899  Edward  L.  Johnson "Have  We  an  Unwritten  Con- 
stitution ?" 

1899     Moses  Hallett "The    Private    Corporation    in 

Sociology." 
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1900  K.  S.  Morrison "The  Relation  of  the  Bar  Asso- 
ciation to  the  Bench." 

1900     K  K.  Babbitt "The  Law  Side  of  the  Puerto 

Kican  Question/' 

1900  Henry  F.  May "The    Office    of    Attorney    at 

Law." 

1901  Charles  N.  Potter "Private  Life  and  Character  of 

John  Marshall." 
1901     Julius  C.  Gunter "The  Judicial  and  Other  Public 

S^rices  of  John  Marshall." 

1901     Sylvester  S.  Downer "The  Mannw  of  the  Romans." 

1901     Robert  G.  Withers "Some  Kinks  of  the  Law." 

1901  Charles  W.  Waterman.  .  ."Alexander  Hamilton." 

1902  Edward  T.  Taylor "The  Torrens  System  of  Regis- 

tering Title  to  Land." 
1902     James  W.  Bucklin "The  Australasian  Tax  Amend- 
ment" 

1902     Harvey  Riddell "The  Bucklin  Bill." 

1902     La  Fayette  Twitchell "The  Bucklin  Bill." 
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BY-LAWS. 


I.       NAME  AND  OBJECTS. 

Section  1.  This  Association  shall  be  known  as  '*The  Colo- 
rado Bar  Association,"  and  is  formed  to  advance  the  science  of 
jurisprudence;  to  promote  the  administration  of  justice;  to  secure 
proper  legislation;  to  encourage  a  thorough  legal  education;  to 
uphold  the  honor  and  dignity  of  the  bar ;  to  cultivate  cordial  inter- 
course among  the  lawyers  of  Colorado ;  and  to  perpetuate  the  his- 
tory of  the  profession  and  the  memory  of  its  members. 

Sec.  2.  It  shall  not  take  any  partisan  political  action,  nor 
endorse  or  recommend  any  person  for  any  official  position. 

II.       MEMBERS. 

Sec.  3.  Those  members  of  the  bar  who  signed  the  call  for  the 
meeting  at  which  Uiis  Association  was  formed,  and  who  shall  prior 
to  January  1,  1898,  pay  the  admission  fee  and  sign  or  cause  to  be 
signed  a  roll  containing  these  By-Laws,  are  hereby  declared  to  be 
active  members  of  this  Association. 

Sec.  4.  Any  member  of  the  bar  of  the  Supreme  Court  of 
Colorado  residing  and  practicing  in  this  State  and  who  has  prac- 
ticed herein  for  the  period  of  one  year ;  any  State  or  Federal  judge 
residing  in  this  State,  and  any  professor  in  a  regularly  organized 
law  school  in  this  State,  who  shall  comply  with  the  requirements 
hereinafter  set  forth,  may  become  an  active  member  upon  approval 
by  two-thirds  of  the  Committee  on  Admissions,  and  a  favorable 
vote  by  ballot  of  four-fifths  of  those  present  at  the  meeting  of  the 
Association. 

Sec.  5.  All  applications  for  membership  must  be  in  writing, 
£ugned  by  the  applicant,  stating,  inter  alia,  his  name,  age,  residence 
and  date  of  admission  to  practice  in  the  Supreme  Court,  commis- 
sion to  the  bench,  or  appointment  as  professor  in  a  regularly  or- 


ganized  law  school  in  the  State,  and  endorsed  by  three  or  more 
members  of  the  Association,  not  members  of  the  Committee  on  Ad- 
missions, and  must  be  accompanied  by  the  usual  admission  fee. 

Sec.  6.  Persons  elected  to  membership  must,  within  three 
months  after  notification  of  their  election,  sign,  or  cause  to  be 
signed  for  them,  a  roll  containing  the  Charter  and  By-Laws,  or 
such  election  shall  become  void. 

Sec.  7.  No  application  shall  be  considered  at  any  meeting 
unless  filed  with  the  Secretary  forty  days  prior  thereto. 

Sec.  8.  A  list  of  all  applications  filed  as  aforesaid,  and  ap- 
proved by  the  Committee  on  Admissions,  shall  be  included  in  the 
next  call  for  a  meeting,  and  shall  be  reported  to  said  meeting. 

Sec.  9.  Rejected  applicants  shall  not  be  again  proposed 
within  one  year  after  their  rejection. 

Sec.  10.  Distinguished  non-resident  lawyers  may  be  elected 
honorary  members  by  a  vote  of  the  Association,  and  shall  have  a 
voice,  but  no  vote,  at  the  meetings  of  the  Association. 

III.       OFFICEBS. 

Sec.  11.  The  officers  shall  be  a  President,  a  First  and  Sec- 
ond Vice-President,  a  Secretary  and  a  Treasurer.  The  offices  of 
Secretary  and  Treasurer  may  be  held  by  one  person. 

Sec.  12.  The  President  shall  preside  at  all  meetings  of  the 
Association,  and  shall  deliver  at  the  annual  meeting  an  appropriate 
address,  with  particular  reference  to  any  statutory  changes  in  the 
state  of  public  interest,  and  any  needed  changes  suggested  by  judi- 
cial decisions  during  the  year. 

Sec.  13.  The  Vice-Presidents,  according  to  number,  shall  act 
when  required  in  the  place  of  the  President. 

Sec.  14.  The  Secretary  shall  keep  a  record  of  the  proceedings 
of  the  Association,  and  of  such  other  matters  as  may  be  directed 
to  be  placed  on  the  files  of  the  Association ;  he  shall  keep  an  accu- 
rate roll  of  the  officers  and  members,  and  notify  them  of  their  elec- 
tion or  appointment  on  committees;  he  shall  issue  notices  of  all 
meetings ;  furnish  the  Treasurer  with  the  names  and  addresses  of 
persons  elected  members ;  conduct  the  correspondence  of  the  Asso- 


elation  and  keep  its  seal.  He  shall  report  to  the  Executive  Com- 
mittee, prior  to  the  annual  m^eeting,  a  summary  of  his  transactions 
during  the  year,  and  shall  perform  such  other  duties  as  may  be  re- 
quired of  him  by  the  Association,  the  President  or  the  Executive 
Committee.  His  books  and  papers  shall  at  all  times  be  open  to  the 
inspection  of  the  Executive  Conmiittee,  and  he  shall  receive  such 
compensation  as  shall  be  allowed  by  that  committee. 

Sec.  15.  The  Treasurer  shall  keep  an  accurate  roll  of  the 
active  members  of  the  Association ;  notify  members  of  their  elec- 
tion to  membership ;  collect,  keep  careful  and  regular  book  accounts 
of,  and  expend,  under  direction  of  the  Association  or  the  Executive 
Conmiittee,  all  moneys  of  the  Association,  and  shall  exhibit  at  the 
annual  meeting,  and  when  directed  by  the  Association  or  the  Exec- 
utive Committee,  detailed  statements  of  the  moneys  received  and 
expended,  the  amounts  due  to  and  by  the  Association,  and  an  esti- 
mate of  the  resources  and  expenditures  for  the  ensuing  year.  His 
books  and  accounts  shall  at  all  times  be  subject  to  examination  and 
audit  by  the  Executive  Committee,  or  by  any  special  committee 
appointed  for  that  purpose. 

Sec.  16.  Vacancies  in  the  offices  of  the  Association  shall  be 
filled  by  the  Executive  Committee,  but  no  appointment  shall  be 
made  to  the  office  of  President  while  any  Vice-President  is  able 
and  willing  to  serve. 

IV.       ELECTIONS. 

Sec.  17.  The  officers  of  the  Association  shall  be  elected  by 
ballot  at  the  annual  meeting,  to  serve  for  one  year  and  until  their 
successors  are  chosen. 

Sec.  18.  No  member  shall  be  elected  President  for  two  suc- 
cessive terms. 

v.       MEETINGS. 

Sec.  19.  The  first  annual  meeting  of  this  Association  shall 
be  held  at  Colorado  Springs,  Colo.,  upon  the  6th  day  of  July,  1898, 
and  thereafter  the  annual  meetings  shall  be  held  at  such  time  and 
place  as  the  Association  shall  select.     In  default  of  such  selection. 
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it  shall  meet  at  tha  same  time  and  place  as  the  last  preeeding  an- 
Bual  meeting. 

Sea  20.  Adjourned  meetings  shall  be  held  at  such  time  and 
place  as  the  Association  shall  determine. 

See.  21.  Special  meetings  shall  be  called  by  the  Secretary, 
when  requested  in  writing  by  the  President,  the  Executive  Com- 
mittee, or  twenty  members  of  the  Association.  Euch  request  shall 
specify  the  purpose  of  the  meeting.  At  special  meetings  no  busi- 
ness shall  be  transacted  except  that  stated  in  the  call,  unless  by 
consent  of  four-fifths  of  the  members  present  and  voting. 

Sec.  22.  At  all  meetings  fifteen  members  shall  constitute  a 
quorum  for  the  transaction  of  business. 

Sec.  23.  At  least  one  month's  notice  shall  be  given  of  the 
annual  meeting,  and  ten  days'  notice  of  adjourned  or  special  meet- 
ings, by  letter  mailed  to  the  last  known  address  of  each  member. 

Sec.  24.  The  Executive  Committee  shall  arrange  for  the 
reading  of  appropriate  papers  at  the  annual  meeting,  and  for  the 
opening  of  a  discussion  thereupon;  and  notice  thereof  shall  be 
given  to  the  members  in  the  call  for  the  meeting. 

Sec.  26.  At  the  annual  and  adjourned  meetings  the  order  of 
business,  unless  otherwise  directed  by  a  majority  of  members  vot- 
ing, shall  be  as  follows : 

1.  Beading  of  the  minutes  of  the  preceding  meeting. 

2.  President's  address. 

3.  Report  of  the  Conmiittee  on  Admissions. 

4.  Election  of  members. 

5.  Report  of  Executive  Committee. 

6.  Report  of  Treasurer. 

7.  Reports  of  other  standing  committees. 

8.  Reports  of  special  committees. 

9.  Special  orders. 

10.  Unfinished  business. 

11.  Nomination  of  officers. 

12.  New  business. 

13.  Election  of  officers. 
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See.  26.  Except  as  herein  otherwise  provided,  the  meetings 
shall  be  oondueted  according  to  the  usual  parliamentary  rules, 
Cufihing^a  Manual  governing;  but,  without  leave  of  the  Associa- 
tion, no  member  shall  be  permitted  to  speak  more  than  ten  minutes 
at  any  one  time,  or  more  than  twice  on  the  same  subject 

Sec.  27.  Except  by  leave  of  the  Association  or  the  Executive 
Committee,  no  one  not  a  member  shall  be  allowed  on  the  floor  while 
the  meetings  are  in  progress. 

Sec.  28.  No  complimentary  resolution  shall  be  entertained 
relative  to  the  reading  of  any  paper  by,  or  to  the  performance  of 
any  act  or  duty  by  any  officer  or  member  of  the  Association. 

Sec.  29.  A  stenographer  shall  be  selected  by  the  Executive 
Committee  to  report  the  proceedings  of  each  meeting;  and  those 
proceedings,  together  with  any  papers  read  at  the  meeting,  shall 
be  printed,  and  a  copy  thereof  sent  to  each  member.  If  desired, 
twenty  additional  copies  shall  be  sent  to  each  member  reading  a 
paper  by  request.  Copies  shall  also  be  sent  to  every  law  library  in 
the  State,  to  every  other  State  Bar  Association  extending  a  like 
courtesy  to  this  Association,  and  to  every  National  Bar  Associa- 
tion. 

VI.       COMMITTEES. 

Sec.  30.  The  standing  committees  shall  be  an  Executive 
Committee,  a  Committee  on  Admissions,  a  Committee  on  Griev- 
ances^ a  Committee  on  Law  Reform,  a  Committee  on  Legal  Edu- 
cation, and  a  Committee  on  T^egal  Biography. 

Sec.  31.  The  Executive  Committee  shall  consist  of  seven 
members.  The  President  and  Secretary  of  the  Association,  and 
the  chairman  of  each  of  the  other  standing  committees,  shall  con- 
stitute the  committee.  They  shall  have  general  management  of 
the  affairs  of  the  Association,  make  arrangements  for  meetings, 
including,  as  far  as  may  be,  the  obtaining  of  reasonable  accom- 
modations at,  and  of  reasonable  transportation  to  and  from,  the 
place  of  meeting ;  shall  order  the  disbursement  of  the  funds  of  the 
Association,  audit  the  accounts,  and  have  such  other  powers  as  may 
be  eonferred  on  them  by  these  By-Laws  or  by  a  vote  of  the  Associa- 
tion. 
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Sec.  32.  The  Committee  on  Admissions  shall  consist  of  nine 
members.  All  applications  for  membership  shall  be  referred  to 
this  committee.  They  shall  report  to  the  Association  the  names 
of  such  persons  as  they  deem  suitable  for  membership,  and  shall 
seek  to  bring  in  all  the  lawyers  of  the  State  fitted  to  become  mem- 
bers. What  occurs  at  the  meetings  of  this  committee  shall  be  con- 
sidered confidential,  except  such  matters  as  shall  be  publicly  re- 
ported to  the  Association.  Any  ten  members  may  appeal,  in  writ- 
ing, to  the  Association  from  the  failure  or  refusal  of  this  commit- 
tee to  report  favorably  any  application  for  membership. 

Sec.  33.  The  Committee  on  Grievances  shall  consist  of  nine 
members.  They  shall  hear  all  complaints  preferred  by  one  mem- 
ber against  another  for  misconduct  in  his  relations  to  the  profes- 
sion or  to  this  Association,  provided  the  same  be  in  writing,  par- 
ticularly stating  the  matters  complained  of,  and  signed  by  the  com- 
plainant. They  may  also  hear  any  specific  complaints  made  by 
any  member,  affecting  the  interest  of  the  profession,  the  practice 
of  law  or  the  administration  of  justice ;  and  may  report  thereon  to 
the  Association,  with  such  recommendations  as  they  deem  advis- 
able. No  report  shall  be  made  adversely  to  any  member  until 
after  notice  to  him,  with  full  opportunity  to  defend  and  to  meet 
his  accusers  and  witnesses  face  to  face.  The  adverse  action  of  this 
committee  must  be  approved  by  a  vote  of  not  less  than  two-thirds  of 
the  members  present  and  voting.  It  shall  also  be  the  duty  of  this 
committee  to  institute  and  carry  forward  all  measures  necessary 
for  the  maintenance  of  a  high  standard  of  professional  integrity 
and  honor,  by  opposing  the  admission  to  the  bar  of  incompetent, 
dishonest  and  immoral  persons,  and  by  instituting  proceedings  for 
the  expulsion  from  the  bar  of  members  thereof,  guilty  of  improper, 
immoral  or  dishonest  conduct.  What  occurs  at  the  meetings  of 
this  committee  shall  be  considered  confidential,  excepting  such  mat- 
ters as  shall  be  publicly  reported  to  the  Association. 

Sec  34.  The  Committee  on  Law  Keform  shall  consist  of 
seven  members.  They  shall  consider  and  report  to  the  Association 
such  amendments  of  the  law  as  they  shall  deem  beneficial,  oppose 
such  as  they  shall  deem  injurious,  observe  the  practical  working  of 
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the  judicial  system  of  the  State,  and  recommend  from  time  to  time 
such  action  as  they  shall  deem  best. 

Sec.  3,*).  The  Committee  on  Legal  Education  shall  consist  of 
live  members.  They  shall  report  from  time  to  time  such  changes 
as  they  shall  deem  it  expedient  to  make  in  the  system  of  legal  edu- 
cation and  of  admission  to  the  practice  of  law  in  the  State. 

Sec.  3G.  The  Committee  on  Legal  Biography  shall  consist  of 
five  members.  They  shall  provide  for  the  preservation,  among  the 
records  of  the  Association,  of  such  facts  relating  to  the  history  of 
the  profession  as  may  be  of  interest,  and  of  suitable  memorials  of 
the  lives  and  characters  of  deceased  members  of  the  Association. 

Sec.  37.  All  standing  gonmiittec^  and  vacancies  therein  shall 
be  tilled  by  appointment  of  the  President,  he  designating  the  chair- 
man, to  serve  until  the  expiration  of  the  next  annual  meeting  and 
the  appointment  of  their  successors.  They  shall  make  rules  for 
their  government,  keep  minutes  of  their  proceedings,  and  make 
annual  reports  to  the  Association.  They  may  provide,  by  rule, 
that  formal  matters  requiring  attention  betwct^n  meetings  may  be 
voted  on  by  letter,  and  that  a  failure  of  any  memlK»r  to  attend  three 
successive  meetings  shall  c^use  his  membership  in  the  committee  to 
become  vacant.  The  rules  adopted  by  one  committee  shall  govern 
the  succec^ding  c6mmitte(*s  until  altered. 

Sec.  38.  Such  other  committ<H^  may  be  appointed  or  elected 
from  time  to  time  as  shall  Ik^  deemed  expedient ;  but,  except  by  a 
vote  of  the  Association,  no  matter  shall  l)e  referred  to  a  special 
committee  which  is  witliin  the  province  of  any  of  the  standing  com- 
mittees. 

Sec.  39.  A  majority  of  any  committee  shall  constitute  a 
quorimi.  In  case  of  necessity,  the  annual  report  of  the  standing 
committees  may  Ix?  prepared  and  adopted  by  loss  than  a  quorum 
(the  necessity  therefor  being  shown,  however,  by  the  report). 

VI  r.       DUKS. 

Sec.  40.  The  current  year  of  the  Association  shall  commence 
on  the  first  day  of  July,  and  the  annual  du(^  shall  Ix^  payable  on 
that  date.  Active  meml)ers  shall  pay  five  dollars  iK.»r  year.  The 
admission  fee  shall  be  five  dollars,  and  shall  include  the  first  year's 
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dues.  Honorary  members  shall  pay  no  admission  fee  or  dues. 
Active  members  who  become  non-resident  of  Colorado  shall  there- 
after pay  no  dues. 

Sec.  41.  The  Treasurer  shall,  after  diligently  seeking  to  col- 
lect the  same,  and  with  notice  to  the  member  of  this  By-Law,  re- 
port to  the  Executive  Committee  the  names  of  all  members  who  are 
one  year  in  arrears  for  their  dues,  and  that  committee  may,  by  rule 
or  direct  vote  on  that  report,  declare  that,  by  reason  thereof,  such 
persons  have  ceased  to  be  members  of  the^  Association. 

VIII.       PENALTIES. 

Sec.  42.  Any  member  may  be  suspended  or  expelled  for  mis- 
conduct in  matters  connected  with  the  Association,  or  in  his  per- 
sonal or  professional  relations,  after  conviction  thereof  by  the  Com- 
mittee on  Grievances,  and  the  approval  of  such  conviction  by  this 
Association. 

Sec.  43.  If  any  member  is  disbarred  from  practice  in  the 
Supreme  Court,  such  disbarment  shall  work  a  forfeiture  of  his 
membership  until  the  disbarment  be  set  aside  or  reversed.  Rein- 
statement to  practice  shall  not  reinstate  to  membership,  unless  by 
a  vote  of  the  Association  upon  recommendation  of  the  Committee 
on  Admissions. 

Sec.  44.  A  member's  intei*est  in  the  property  of  the  Associa- 
tion shall  cease  with  his  membership. 

IX.       AMENDMENTS. 

Sec.  45.  Amendments  may  be  made  to  these  By-Laws  only 
at  an  annual  meeting,  and  by  a  vote  of  two-thirds  of  the  members 
present;  and  no  amendment  shall  be  considered  (except  by  unani- 
mous consent  of  those  present)  unless  a  copy  of  the  same  shall  have 
been  sent  to  the  Secretary,  and  notice  of  the  intention  to  offer  the 
same  shall  have  been  included  in  the  call  for  the  annual  meeting. 
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The  purity  and  efficiency  of  Judicial  administration  which,  under  our 
system,  is  largely  government  itself,  depend  as  much  upon  the  character, 
conduct  and  demeanor  of  attorneys  in  this  great  trust,  as  upon  the  fidelity 
and  learning  of  courts,  or  the  honesty  and  intelligence  of  Juries. 

'There  is,  perhaps,  no  profession  after  that  of  the  sacred  ministry,  in 
which  a  high-toned  morality  is  more  imperatively  necessary  than  that  of 
the  law.  There  is  certainly,  without  any  exception,  no  profession  in  which 
so  many  temptations  beset  the  path  to  swerve  from  the  line  of  strict  in- 
tegrity; in  which  so  many  delicate  and  difficult  questions  of  duty  are 
constantly  arising.  There  are  pitfalls  and  man-traps  at  every  step,  and 
the  mere  youth,  at  the  very  outset  of  his  career,  needs  often  the  prudence 
and  self-denial,  as  well  as  the  moral  courage,  which  belong  commonly  to 
riper  years.  High  moral  principle  is  his  only  safe  guide;  the  only  torch 
to  light  his  way  amidst  darkness  and  obstruction." — Sharswood. 

No  rule  will  determine  an  attorney's  duty  in  the  varying  phases  of 
every  case.  What  is  right  and  proper  must,  in  the  absence  of  statutory 
rules  and  authoritative  code,  be  ascertained  in  view  of  the  peculiar  facts, 
in  the  light  of  conscience,  and  the  conduct  of  honorable  and  distinguished 
attorneys  in  similar  cases,  and  by  analogy  to  the  duties  enjoined  by  the 
statute,  and  the  rules  of  good  neighborhood. 

The  following  general  rules  are  adopted  by  the  Colorado  Bar  Associa- 
tion for  the  guidance  of  its  members: 

DUTY  OF  ATTORNEYS   TO   COURTS   AND  JUDICIAL  OFFICERS. 

1.  The  respect  enjoined  by  law  for  courts  and  Judicial  officers  is  ex- 
acted for  the  sake  of  the  office,  and  not  for  the  individual  who  administers 
it  Bad  opinion  of  the  incumbent,  however  well  founded,  can  not  excuse 
the  withholding  of  the  respect  due  the  office,  while  administering  Its 
functions. 

2.  The  properties  of  the  Judicial  station,  in  a  great  measure,  disable 
the  Judge  from  defending  himself  against  strictures  upon  his  official  con- 
duct. For  this  reason,  and  because  such  criticisms  tend  to  impair  public 
confidence  in  the  administration  of  Justice,  attorneys  should,  as  a  rule, 
refrain  from  published  criticism  of  Judicial  conduct,  especially  in  refer- 
ence to  causes  in  which  they  have  been  of  counsel,  otherwise  than  in 
courts  of  review,  or  when  the  conduct  of  a  Judge  is  necessarily  involved 
in  determining  his  removal  from  or  continuance  in  office. 

3.  Marked  attention  and  unusual  hospitality  to  a  Judge,  when  the 
relations  of  the  parties  are  such  that  they  would  not  otherwise  be  ex- 
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tended,  subject  both  Judge  and  attorneys  to  misconstruction,  and  should 
be  seduously  avoided.  A  self-respecting  independence  in  the  discharge  of 
the  attorney's  duties,  which  at  the  same  time  does  not  withhold  the  cour- 
tesy and  respect  due  the  judge's  station,  is  the  only  just  foundation  for 
cordial  personal  and  official  relations  between  bench  and  bar.  All  at- 
tempts by  means  beyond  these  to  gain  special  personal  consideration  and 
favor  of  a  judge  are  disreputable. 

4.  Courts  and  judicial  officers,  in  their  rightful  exercise  of  their  func- 
tions, should  always  receive  the  support  and  countenance  of  attorneys 
against  unjust  criticism  and  popular  clamor;  and  it  is  an  attorney's  duty 
to  give  them  his  moral  support  in  all  proper  ways,  and  particularly  by 
setting  a  good  example  in  his  own  person  of  obedience  to  law. 

5.  The  utmost  candor  and  fairness  should  characterize  the  dealings 
of  attorneys  with  the  courts  and  with  each  other.  Knowingly  citing  as 
authority  an  overruled  case,  or  treating  a  repealed  statute  as  in  existence; 
knowingly  misquoting  the  language  of  a  decision  or  text-book;  knowingly 
misquoting  the  contents  of  a  paper,  the  testimony  of  a  witness,  or  the 
language  or  argument  of  opposite  counsel;  ofTering  evidence  which  it  is 
known  the  court  must  reject  as  illegal,  to  get  it  before  the  jury,  under 
guise  of  arguing  its  admissibility,  and  all  kindred  practices,  are  deceits 
and  evasions  unworthy  of  attorneys. 

Purposely  concealing  or  withholding  in  the  opening  argument  posi- 
tions intended  finally  to  be  relied  upon,  in  order  that  opposite  counsel  may 
not  discuss  them,  is  unprofessional.  Courts  and  juries  look  with  disfavor 
on  such  practices,  and  are  quick  to  suspect  the  weakness  of  the  cause 
which  has  need  to  resort  to  them. 

In  the  argument  of  demurrers,  admission  of  evidence,  and  other  ques- 
tions of  law,  counsel  should  carefully  refrain  from  **side-bar"  remarks  and 
sparring  discourse,  to  Influence  the  jury  or  bystanders.  Personal  collo- 
quies between  counsel  tend  to  delay,  and  promote  unseemly  wrangling, 
and  ought  to  be  discouraged. 

6.  Attorneys  owe  it  to  the  courts  and  the  public  whose  business  the 
courts  transact,  as  well  as  to  their  own  clients,  to  be  punctual  in  attend- 
ance on  their  causes;  and  whenever  an  attorney  is  late  he  should  apolo- 
gize or  explain  his  absence. 

7.  One  side  must  always  lose  the  cause,  and  it  is  not  wise  or  respect- 
ful to  the  court  for  attorneys  to  display  temper  because  of  adverse  ruling. 

DT'TY  OF  ATTORNEYS  TO  EACK  OTHER,  TO  CLIENTS  AND  TO  THE  PUBLIC. 

8.  An  attorney  should  strive,  at  all  times,  to  uphold  the  honor,  main- 
tain the  dignity  and  promote  the  usefulness  of  the  profession;  for  it  is  so 
interwoven  with  the  administration  of  justice  that  whatever  redounds  to 
the  good  of  one  advances  the  other,  and  the  attorney  thus  discharges,  not 
merely  an  obligation  to  his  brothers,  but  a  high  duty  to  the  state  and  his 
fellowmen. 

9.  An  attorney  should  not  speak  slightingly  or  disparagingly  of  his 
profession,  or  pander  in  any  way  to  unjust  popular  prejudices  against  it; 
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and  he  should  scrupulously  refrain  at  all  times,  and  in  all  relations  of  life, 
from  availing  himself  of  any  prejudice  or  popular  misconception  against 
lawyers,  in  order  to  carry  a  point  against  a  brother  attorney. 

10.  Nothing  has  been  more  potential  in  creating  and  pandering  to 
popular  prejudice  against  lawyers  as  a  class,  and  in  withholding  from  the 
profession  the  full  measure  of  public  esteem  and  confidence  which  belong 
to  the  proper  discharge  of  its  duties,  than  the  false  claim,  often  set  up  by 
the  unscrupulous  in  defense  of  questionable  transactions,  that  it  is  an  at- 
torney's duty  to  do  everything  to  succeed  in  his  client's  cause. 

An  attorney  "owes  entire  devotion  to  the  interest  of  his  client,  warm 
zeal  in  the  maintenance  and  defense  of  his  cause,  and  the  exertion  of  the 
utmost  skill  and  ability,"  to  the  end  that  nothing  may  be  taken  or  with- 
held from  him,  save  by  the  rules  of  law,  legally  applied.  No  sacrifice  or 
peril,  even  to  loss  of  life  itself,  can  absolve  from  the  fearless  discharge  of 
this  duty.  Nevertheless,  it  is  steadfastly  to  be  borne  in  mind  that  the 
great  trust  is  to  be  performed  within,  and  not  without  the  bounds  of  the 
law  which  creates  it.  The  attorney's  office  does  not  destroy  man's  account- 
ability to  his  Creator,  or  lessen  the  duty  of  obedience  to  law  and  the  obli- 
gation to  his  neighbor,  and  it  does  not  permit,  much  less  demand,  viola- 
tion of  law,  or  any  manner  of  fraud  or  chicanery  for  the  client's  sake. 

11.  Attorneys  should  fearlessly  expose  before  the  proper  tribunals 
corrupt  or  dishonest  conduct  in  the  profession,  and  there  should  never  be 
any  hesitancy  in  accepting  employment  against  an  attorney  who  has 
wronged  his  client. 

12.  An  attorney  appearing  or  continuing  as  private  counsel  in  the 
prosecution  of  a  crime  of  which  he  believes  the  accused  innocent,  for- 
swears himself.  The  state's  attorney  is  criminal  if  he  presses  for  a  con- 
viction, when  upon  the  evidence  he  believes  the  prisoner  innocent.  If  the 
evidence  is  not  plain  enough  to  justify  a  nolle  pros.,  a  public  prosecutor 
should  submit  the  case,  with  such  comments  as  are  pertinent,  accompa- 
nied by  a  candid  statement  of  his  own  doubts. 

13.  An  attorney  can  not  reject  the  defense  of  a  person  accused  of  a 
criminal  offense  because  he  knows  or  believes  him  guilty.  It  is  his  duty 
by  all  fair  and  honorable  means  to  present  such  defenses  as  the  law  of  the 
land  permits,  to  the  end  that  no  one  may  be  deprived  of  life  or  liberty  but 
by  due  process  of  law. 

14.  An  attorney  must  decline  in  a  civil  cause  to  conduct  a  prosecu- 
tion when  satisfied  that  the  purpose  is  merely  to  harass  or  injure  the  op- 
posite party,  or  to  work  oppression  and  wrong. 

15.  It  is  a  bad  practice  for  an  attorney  to  communicate  or  argue  pri- 
vately with  the  judge  as  to  the  merits  of  his  cause. 

16.  Newspaper  advertisements,  circulars  and  business  cards  tender- 
ing professional  services  to  the  general  public  are  proper,  but  special  solic- 
itations of  particular  individuals  to  become  clients  ousht  to  be  avoided. 
Indirect  advertisement  for  business,  by  furnishing  or  inspiring  editorials 
or  press  notices,  regarding  causes  in  which  the  attorney  takes  part,  the 
manner  in  which  they  were  conducted,  the  importance  of  his  positions,  the 


magnitude  of  the  interests  involved,  and  all  other  like  self-laiUdation,  is  oi 
evil  tendency  and  wholly  unprofessional. 

17.  Newspaper  publications  by  an  attorney  as  to  the  merits  of  pend- 
ing or  anticipated  litigation  call  forth  discussion  and  reply  from  the  oppo- 
site party,  tend  to  prevent  a  fair  trial  in  the  courts,  and  otherwise  preju- 
dice the  due  administration  of  Justice.  It  requires  a  strong  case  to  justity 
such  publications,  and  when  proper,  it  is  unprofessional  to  make  them 
anonymously. 

18.  When  an  attorney  is  a  witness  for  his  client  except  as  to  formal 
matters,  such  as  the  attestation  or  custody  of  an  instrument  and  the  like, 
he  should  leave  the  trial  of  the  cause  to  ot'uer  coui;sel.  Except  when  es- 
sential to  the  ends  of  justice,  an  attorney  should  scrupulously  avoid  testi- 
fying in  court  in  behalf  of  his  client,  as  to  any  matter. 

19.  The  same  reasons  which  make  it  improper  in  general  for  an  at- 
torney to  testify  for  his  client  apply  with  greater  force  to  assertions,  some- 
times made  by  counsel  in  argument,  of  personal  belief  of  the  client's  inno- 
cence or  the  justice  of  his  cause.  If  such  assertions  are  habitually  made 
they  lose  all  force  and  subject  the  attorney  to  falsehoods,  while  the  failure 
to  make  them  in  particular  cases  will  often  be  esteemed  a  tacit  admission 
of  belief  of  the  client's  guilt,  or  the  weakness  of  his  cause. 

20.  It  is  indecent  to  hunt  up  defecti^in  titles  and  the  like  and  inform 
thereof  in  order  to  be  employed  to  bring  suit,  or  to  seek  out  a  person  sup- 
posed to  have  a  cause  of  action  and  endeavor  to  get  a  fee  to  litigate  about 
it.  Except  where  ties  of  blood,  relationship  or  trust  make  it  an  attorney's 
duty,  it  is  unprofessional  to  volunteer  advice  to  bring  a  lawsuit.  Stirring 
up  strife  and  litigation  is  forbidden  by  law  and  disreputable  in  morals. 

21.  Communications  and  confidence  between  client  and  attorney  are 
the  property  and  secrets  of  the  client,  and  can  not  be  divulged  except  at 
his  instance,  and  even  the  death  of  the  client  does  not  absolve  the  attorney 
from  his  obligation  of  secrecy. 

22.  The  duty  not  to  divulge  the  secrets  of  clients  extends  further 
than  mere  silence  by  the  attorney,  and  forbids  accepting  retainers  or  em- 
ployment afterwards  from  others  involving  the  client's  interests,  in  the 
matters  about  which  the  confidence  was  reposed.  When  the  secrets  or 
confidence  of  a  former  client  may  be  availed  of  or  be  material  in  a  subse- 
quent suit,  as  the  basis  of  any  judgment  which  may  injuriously  affect  his 
rights,  the  attorney  can  not  appear  in  such  cause  without  the  consent  of 
his  former  client. 

23.  An  attorney  can  never  attack  an  instrument  or  paper  drawn  by 
him  for  any  infirmity  apparent  on  its  face,  nor  for  any  other  cause  where 
confidence  has  been  reposed  as  to  the  facts  concerning  it.  Where  the  at- 
torney acted  as  a  mere  conveyancer,  and  was  not  consulted  as  to  the  facts, 
and  unknown  to  him  the  transaction  amounted  to  a  violation  of  the  crim- 
inal laws,  he  may  assail  it  on  that  ground,  In  suits  between  third  persons 
or  between  parties  to  the  instrument  and  strangers. 

24.  An  attorney  openly,  and  in  his  true  character,  may  render  purely 
professional  services  before  committees,  regarding  proposed  legislation. 
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and  in  advocacy  of  claims  before  departments  of  the  government,  upon  the 
same  principles  of  ethics  which  Justify  his  appearance  before  the  courts, 
but  it  is  immoral  and  illegal  for  an  attorney  so  engaged  to  conceal  his 
attorneyship,  or  to  employ  secret  personal  solicitations,  or  to  use  means 
other  than  those  addressed  to  the  reason  and  understanding,  to  influence 
action. 

25.  An  attorney  can  never  represent  conflicting  interests  in  the  same 
suit  or  transaction,  except  by  express  consent  of  all  so  concerned,  with 
full  knowledge  of  the  facts.  Even  then,  such  a  position  is  embarrassing, 
and  ought  to  be  avoided.  An  attorney  represents  conflicting  interests, 
within  the  meaning  of  this  rule,  when  it  is  his  duty  in  behalf  of  one  of  his 
clients,  to  contend  for  that  which  duty  to  other  clients  in  the  transaction 
requires  him  to  oppose. 

26.  "It  is  not  a  desirable  professional  reputation  to  live  and  die  with 
that  of  a  rough  tongue,  which  makes  a  man  to  l^e  sought  out  and  retained 
to  gratify  the  malevolent  feeling  of  a  suitor,  in  hearing  the  other  side  well 
lashed  and  villified." 

27.  An  attorney  is  under  no  obligation  to  minister  to  the  malevolence 
or  prejudices  of  a  client  in  the  trial  or  conduct  of  a  cause.  The  client  can 
not  be  made  the  keeper  of  the  attorney's  conscience  in  professional  mat- 
ters. He  can  not  demand  as  of  right  that  his  attorney  shall  abuse  the  op- 
posite party,  or  indulge  in  offensive  personalities.  The  attorney,  under 
the  solemnity  of  his  oath,  must  determine  for  himself  whether  such  a 
course  is  essential  to  the  ends  of  justice  and  therefore  justifiable. 

28.  Clients  and  not  their  attorneys  are  the  litigants;  and  whatever 
may  be  the  ill  feeling  existing  between  clients,  it  is  unprofessional  for  at- 
torneys to  partake  of  it  in  their  conduct  and  demeanor  to  each  other,  or 
to  suitors  in  the  case. 

29.  In  the  conduct  of  litigation  and  the  trial  of  causes  the  attorneys 
should  try  the  merits  of  the  cause,  and  not  try  each  other.  It  is  not  proper 
to  allude  to,  or  comment  upon,  the  personal  history,  or  mental  or  physical 
peculiarities  or  idiosyncracies  of  opposite  counsel.  Personalities  should 
always  be  avoided,  and  the  utmost  courtesy  always  extended  to  an  hon- 
orable opponent. 

30.  As  to  incidental  matters  pending  the  trial,  not  affecting  the 
merits  of  the  cause,  or  working  substantial  prejudice  to  the  rights  of  the 
client,  such  as  forcing  the  opposite  attorney  to  trial  when  he  is  under 
affliction  or  bereavement;  forcing  the  trial  on  a  particular  day  to  the  seri- 
ous injury  of  the  opposite  attorney,  where  no  harm  will  result  from  a  trial 
at  a  different  time;  the  time  allowed  for  signing  a  bill  of  exceptions,  cross 
Interrogatories  and  the  like;  the  attorney  must  be  allowed  to  judge.  No 
client  has  a  right  to  demand  that  his  attorney  shall  be  illiberal  in  such 
matters,  or  that  he  should  do  anything  therein  repugnant  to  his  own  sense 
of  honor  and  propriety;  and  if  such  a  course  is  insisted  on  the  attorney 
should  retire  from  the  cause. 

31.  The  miscarriages  to  which  justice  is  subject,  and  the  uncertainty 
of  predicting  results,  admonish  attorneys  to  beware  of  bold  and  confident 
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assurances  to  clients,  especially  where  the  employment  depends  upon  the 
assurance  and  the  case  is  not  plain. 

32.  Prompt  preparation  for  trial,  punctuality  in  answering  letters 
and  keeping  engagements,  are  due  from  an  attorney  to  his  client,  and  do 
much  to  strengthen  their  confidence  and  friendship. 

33.  An  attorney  is  in  honor  bound  to  disclose  to  the  client,  at  the 
time  of  retainer,  all  the  circumstances  of  his  relations  to  the  parties,  or 
interest,  or  connection  with  the  controversy,  which  might  justly  influence 
the  client  in  the  selection  of  his  attorney.  He  must  decline  to  appear  in 
any  cause  where  his  obligations  or  relations  to  the  opposite  parties  will 
hinder  or  seriously  embarrass  the  full  and  fearless  discharge  of  all  his 
duties. 

34.  An  attorney  should  endeavor  to  obtain  full  knowledge  of  his 
client's  cause  before  advising  him,  and  is  bound  to  give  him  a  candid  opin- 
ion of  the  merits  and  probable  result  of  his  cause.  When  the  controversy 
will  admit  of  it  he  ought  to  seek  to  adjust  it  without  litigation,  if  prac- 
ticable. 

35.  Where  an  attorney,  during  the  existence  of  the  relation,  has  law- 
fully made  an  agreement  which  binds  his  client,  he  can  not  honorably  re- 
fuse to  give  the  opposite  party  evidence  of  the  agreeinent,  because  of  his 
subsequent  discharge  or  instructions  to  that  eftect  by  his  former  client. 

36.  Money  or  other  trust  property  coming  into  the  possession  of  the 
attorney,  should  be  promptly  reported,  and  never  commingled  with  his 
private  property  or  used  by  him,  except  with  the  client's  knowledge  and 
consent. 

37.  Attorneys  should,  as  far  as  possible,  avoid  becoming  either  bor- 
rowers or  creditors  of  their  client;  and  they  ought  scrupulously  to  refrain 
from  bargaining  about  the  subject  matter  of  the  litigation,  so  long  as  the 
relation  of  attorney  and  client  continues. 

38.  Natural  solicitude  of  clients  often  prompts  them  to  offer  assist- 
ance of  additional  counsel.  This  should  not  be  met,  as  it  sometimes  is,  as 
evidence  of  want  of  confidence;  but  alter  advising  frankly  with  the  client, 
it  should  be  left  to  his  determination. 

39.  Important  agreements  affecting  the  rights  of  clients  should,  as 
far  as  possible,  be  reduced  to  writing,  but  it  is  dishonorable  to  avoid  per- 
formance of  an  agreement  fairly  made,  because  not  reduced  to  writing  as 
required  by  rules  of  court. 

40.  An  attorney  should  not  ignore  known  customs  or  practice  of  the 
bar  in  a  particular  court,  even  when  the  law  permits,  without  giving  op- 
posing counsel  timely  notice. 

41.  An  attorney  should  not  attempt  to  compromise  with  the  opposite 
party,  without  notifying  his  attorney,  if  practicable. 

42.  When  attorneys  jointly  associated  in  a  cause  can  not  agree  as  to 
any  matter  vital  to  the  interest  of  their  client,  the  course  to  be  pursued 
should  be  left  to  his  determination.  The  client's  decision  should  be  cheer- 
fully acquiesced  in,  unless  the  nature  of  the  difference  makes  it  imprac- 
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ticable  for  the  attorney  to  codperate  heartily  and  effectively;   in  which 
event,  it  is  his  duty  to  ask  to  be  discharged. 

43.  An  attorney  coming  into  a  cause  in  which  others  are  employed, 
should  give  notice  as  soon  as  practicable  and  ask  for  a  conference;  and  if 
the  association  is  objectionable  to  the  attorney  already  in  the  cause,  the 
other  attorney  should  decline  to  take  part,  unless  the  first  attorney  is 
relieved. 

44.  An  attorney  ought  not  to  engage  in  discussion  or  arguments 
about  the  merits  of  the  case  with  the  opposite  party,  without  notice  to  his 
attorney. 

45.  Satisfactory  relations  between  attorney  and  client  are  best  pre- 
served by  a  frank  and  explicit  understanding  at  the  outset,  as  to  the 
amount  of  the  attorney's  compensation;  and,  where  It  is  possible,  this 
should  always  be  agreed  on  In  advance. 

46.  In  general.  It  Is  better  to  yield  something  to  a  client's  dissatis- 
faction at  the  amount  of  the  fee,  though  the  sum  be  reasonable,  than  to 
engage  In  a  lawsuit  to  justify  It,  which  ought  always  to  be  avoided,  except 
as  a  last  resort  to  prevent  Imposition  or  fraud. 

47.  Men,  as  a  rule,  over-estimate  rather  than  undervalue  the  worth 
of  their  services,  and  attorneys  In  fixing  their  fees  should  avoid  charges 
which  unduly  magnify  the  value  of  their  advice  and  services,  as  well  as 
those  which  practically  belittle  them.  A  client's  ability  to  pay  can  never 
justify  a  charge  for  more  than  the  service  is  worth;  though  his  poverty 
may  require  a  less  charge  In  many  instances,  and  sometimes  none  at  all. 

48.  An  attorney  may  charge  a. regular  client,  who  entrusts  him  with 
all  his  business,  less  for  a  particular  service  than  he  would  charge  a  casual 
client  for  like  services.  The  element  of  uncertainty  of  compensation 
where  a  contingent  fee  Is  agreed  on  justifies  higher  charges  than  where 
compensation  is  assured. 

49.  In  fixing  fees  the  following  elements  should  be  considered:  First 
— The  time  and  labor  required,  the  novelty  and  difficulty  of  the  questions 
Involved,  and  the  skill  requisite  to  properly  conduct  the  cause.  Second — 
Whether  the  particular  case  will  debar  the  attorney's  appearance  for 
others  in  cases  likely  to  arise  out  of  the  transaction,  and  in  which  there  is 
a  reasonable  expectation  that  the  attorney  would  otherwise  be  employed; 
and  herein  of  the  loss  of  other  business  while  employed  in  the  particular 
case,  and  the  antagonism  with  other  clients  growing  out  of  the  employ- 
ment. Third — The  customary  charges  of  the  bar  for  similar  services. 
Fourth — The  real  amount  involved  and  the  benefit  resulting  from  the 
service.  Fifth — Whether  the  compensation  was  contingent  or  assured. 
Sixth — Is  the  client  a  regular  one.  retaining  the  attorney  in  all  his  busi- 
ness? No  one  of  these  considerations  is  in  itself  controlling.  They  are 
mere  guides  in  ascertaining  what  the  service  was  really  worth:  and  in 
fixing  the  amount  It  should  never  be  forgotten  that  the  profession  is  a 
branch  of  the  administration  of  justice  and  not  a  mere  money-getting 
trade. 
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60.  Contingent  fees  may  be  contracted  for;  but  they  lead  to  many 
abuses,  and  certain  compensation  Is  to  be  preferred. 

51.  Casual  and  slight  services  should  be  rendered  without  charge  by 
one  attorney  to  another  in  his  personal  cause;  but  when  the  service  goes 
beyond  this  an  attorney  may  be  charged  as  other  clients.  Ordinarily  ad- 
vice, and  services  to  the  family  of  a  deceased  attorney,  should  be  rendered 
without  charge  in  most  instances;  and  where  the  circumstances  make  it 
proper  to  charge,  the  fees  should  generally  be  less  than  in  case  of  other 
clients. 

52.  Witnesses  and  suitors  should  be  treated  with  fairness  and  kind- 
ness. When  essential  to  the  ends  of  Justice  to  arraign  their  conduct  or 
testimony,  it  should  be  done  without  villiflcation  or  unnecessary  harsh- 
ness. Fierceness  of  manner  and  uncivil  behavior  can  add  nothing  to  the 
truthful  dissection  of  a  false  witness'  testimony,  and  often  rob  deserved 
strictures  of  proper  weight. 

53.  It  is  the  duty  of  the  court  and  its  officers  to  provide  for  the  com- 
fort of  jurors.  Displaying  special  concern  for  their  comfort,  and  volun- 
teering to  ask  favors  for  them,  while  they  are  present — such  as  frequent 
motions  to  adjourn  trials,  or  take  a  recess,  solely  on  the  ground  of  the 
jury's  fatigue,  or  hunger,  the  uncomfortableness  of  their  seats,  or  the 
court  room,  and  the  like — ^should  be  avoided.  Such  intervention  of  attor- 
neys, when  proper,  ought  to  be  had  privately  with  the  court;  whereby 
there  will  be  no  appearance  of  fawning  upon  the  jury,  nor  ground  for  ill 
feeling  of  the  jury  towards  court  or  opposite  counsel,  if  such  requests  are 
denied.  For  like  reasons,  one  attorney  should  never  ask  another.  In  the 
presence  of  the  jury,  to  consent  to  its.  discharge  or  dispersion;  and  when 
such  a  request  is  made  by  the  court,  the  attorneys,  without  indicating 
their  preference,  should  ask  to  be  heard  after  the  jury  withdraws. 

54.  An  attorney  ought  never  to  converse  privately  with  jurors  about 
the  case;  and  must  avoid  all  unnecessary  communication,  even  as  to  mat- 
ters foreign  to  the  cause,  both  before  and  during  the  trial.  Any  other 
course,  no  matter  how  blameless  the  attorney's  motives,  gives  color  for 
imputing  evil  designs,  and  often  leads  to  scandal  in  the  administration  of 
justice. 

55.  An  attorney  assigned  as  counsel  for  an  indigent  prisoner  ought 
not  to  ask  to  be  excused  for  any  light  cause,  and  should  always  be  a  friend 
to  the  defenseless  and  oppressed. 
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William  Law  Murfree  was  born  at  Murfreesboro,  Tennessee, 
March  26,  1854.  He  came  of  an  old  family,  many  of  whom  had 
earned  distinction  at  the  bar.  He  was  the  son  of  William  Law 
Murfree,  who  was  a  lawyer  and  the  author  of  several  notable  law 
books  (Murfree  on  '^Sheriffs"  and  Murfree  on  "Official  Bonds)  ; 
the  grandson  of  William  Hardy  Murfree,  also  a  lawyer  of  distinc- 
tion and  a  member  from  the  Edenton  District,  N^orth  Carolina,  of 
the  Thirteenth  and  Fourteenth  Congresses  of  the  United  States; 
the  great  grandson  of  Hardy  Murfree,  Lieutenant  Colonel  of  the 
Second  North  Carolina  Regiment  Continental  Line,  who  served 
throughout  the  Revolutionary  W^ar,  commanded  a  battalion  of 
picked  men  at  the  storming  of  Stony  Point,  and  was  an  original 
member  of  the  Society  of  Cincinnati ;  and  a  great  great  grandson 
of  William  Murfree,  also  an  adherent  of  the  patriot  cause,  being  a 
member  for  Hertford  Countv  of  the  North  Carolina  Assembly, 
held  at  New  Bern,  April  4,  1775,  and  of  the  North  Carolina  Pro- 
vincial Congresses  held  at  Hillsborough  August  21,  1775,  and  at 
Halifax  April  4,  and  Novem])er  12,  1776. 

In  1856  his  parents  removed  to  Nashville,  Tenn.,  where  he 
was  educated.  In  1873  he  went  to  St.  Louis,  Mo.,  was  graduated 
at  the  St.  Louis  Law  School,  was  admitted  to  the  bar,  and  entered 
upon  the  practice  of  law  in  that  city.  From  1880  to  1884  he 
edited  the  Central  Law  Journal,  and  in  1886  accepted  an  editorial 
position  with  the  West  Law  Publishing  Company  in  St.  Paul,  Min- 
nesota, becoming  editor-in-chief  of  the  National  Reporter  System 
and  originating  the  American  Annual  Digest.  His  health  suc- 
cumbed to  the  severity  of  the  climate  and  in  1890  he  returned  to 
the  practice  of  the  law  in  St.  Louis,  and  wrote  his  work  on  "For- 
eign Corporations,"  and  the  other  on  "The  Statute  of  Limitations," 
both  productions  showinc:  his  power  to  state  clearly  and  succinctly 
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complex  propositions  of  law.  In  1895  he  was  offered  the  position 
of  professor  of  law  in  the  State  University  of  Colorado,  and  this 
he  held  until  his  death  from  typhoid  fever  at  Boulder,  January  25, 
1902. 

No  member  pf  the  faculty  was  more  enthusiastic  and  no  stu- 
dent so  intensely  in  earnest  as  was  he,  to  put  the  ^^athleticism"  of 
the  school  Avithin  the  i^ach  of  every  scholar,  and  his  interest  was 
manifested  by  a  daily  attendance  at  the  practice  games  when  it  per- 
haps cost  him  a  great  deal  of  effort  to  be  so  faithful.  No  cloud 
ever  hid  his  face ;  he  was  always  as  full  of  cheer  as  the  flowers  of 
his  own  Southland,  and  he  was  as  free  souled  as  a  banner  unfurled. 
To  him,  home  was  the  joy  he  loved,  and  to  the  home  he  was  the 
idol.  In  the  feats  of  strength  or  arts  of  games  or  the  problems  of 
the  school,  his  children  always  found  him  a  wondrous  example. 

While  peculiarly  fitted  by  tast-e  and  training  for  his  profes- 
sion, he  was  also  deeply  read  in  many  unrelated  branches  of  learn- 
ing and  literature,  and  the  breadth  of  his  culture,  the  versatil- 
ity of  his  talents,  his  alert  intense  interest  in  mankind  and  the 
affairs  of  the  world  gave  his  character  great  scope,  and  his  felicit- 
ous gift  of  expression  imparted  added  value  to  his  conversation. 
The  eager  kindness  of  his  disjwsition,  always  alert  to  devise  benefit 
to  others,  his  high  spirit  blended  with  his  peculiar  gentleness  and 
magnanimity,  his  lofty  interpretation  of  the  idea  of  right  and 
honor  to  which  his  life  conformed,  were  among  the  graces  of  his 
character  which  most  endeared  him  to  the  large  circle  of  friends 
who  mourn  his  loss.  From  an  early  age  he  was  of  a  reverent  tem- 
per and  a  communicant  of  the  Episcopal  Church,  continuing  in  his 
faith  to  his  death.  TTis  wife  and  his  two  sons  survive  him ;  he 
leaves  also  his  aged  mother  and  his  two  sisters,  the  elder  of  whom  is 
a  light  in  the  literary  world,  writing  under  the  nom  de  plume 
Charles  Egbert  Craddock,  some  charming  stories  and  sketches  illus- 
trating Southern  life  among  the  mountaineers  of  Tennessee. 
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Charles  llansen  Toll  first  saw  the  light  in  Onondaga  County, 
^'ew  York,  on  the  25th  day  of  April,  1850.  He  was  born  of  rug- 
ged parents  and  of  sterling  stock.  His  childhood,  his  youth  and 
his  early  manhood  were  spent  upon  a  farm  or  in  the  midst  of  rural 
surroundings.  He  early  evinced  a  love  for  study.  His  school 
days  were  spent  in  the  common  schools  and  in  the  academy  near 
his  home.  At  the  age  of  twenty-two  he  was  graduated  from  Ham- 
ilton College;  thereafter  studied  law;  was  admitted  to  the  bar,  and 
began  the  practice  of  law  in  the  city  of  Syracuse,  in  his  native 
State,  where  he  early  gave  i^romisc  of  rising  to  distinction.  But 
the  conservative  character  and  habits  of  life  of  the  people  of  his 
surroundings  chafed  and  restrained  his  rising  ambitions.  He 
therefore  took  the  advice  of  the  great  journalist,  and  started  for 
the  opening  West,  halting  not  until  he  reached  the  then  promising 
El  Dorado,  Del  Xorte,  situate  in  the  then  territory  of  Colorado, 
near  the  source  of  the  Rio  Grande.  So  promising  was  his  life  and 
so  genial  and  frank  was  his  nature,  that  on  the  very  next  year  after 
his  arrival  there,  and  when  he  was  but  twenty-six  veal's  of  age,  he 
was  elected  by  the  voters  of  his  newly  adopted  county  to  the  honor- 
able and  responsible  position  of  Judge  of  the  County  Court.  Two 
years  later  he  was  elected  to  the  Lower  House  of  the  General  As- 
sembly, in  which  body  he  at  once  took  honorable  and  high  rank. 

In  1880  he  was  elected  Attorney  General  and,  as  required  by 
the  duties  of  his  office,  located  in  the  capital  city  of  Denver,  where 
he  remained  constantly  engaged  in  the  active  practice  of  his  chosen 
and  loved  profession  until  the  last  moment  of  his  life,  which  came 
to  him  suddenly  and  without  warning  on  the  morning  of  December 
4,  1901.  He  indeed  died  in  the  harness  and  at  the  ix>st  of  duty. 
The  grim  monster  summoned  him  hence  at  the  moment  he  reached 
his  desk  on  that  fatal  morning,  and  before  he  had  time  to  lay  do\vn 
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the  papers  which  contained  the  memoranda  made  by  him  in  his  last 
professional  engagement. 

He  became,  early  in  his  professional  career,  well  grounded  in 
the  elemental  and  fundamental  principles  of  the  law.  He  was  not 
only  versed  in  the  law,  but  was  also  thoroughly  acquainted  with  the 
scientific  principles  of  business.  He  knew  men;  their  methods, 
their  motives.  He  was  therefore  often  able  to  successfully  guide 
his  clients  through  the  complicated  meshes  of  business  transactions 
where  more  profound  jurists,  devoid  of  such  attainments,  might 
have  utterly  failed.  In  this  fact  lay  the  secret  of  his  great  success. 
For  his  clients,  men  of  large  business  affairs,  learned  to  rely  im- 
plicitly upon  his  judgment  by  reason  of  the  fact  that  he  often  sur- 
prised them  by  his  own  familiarity  with  affairs  supposed  by  them 
to  lie  particularly  within  their  own  peculiar  domain,  and  by  point- 
ing out  and  by  showing  them  how  to  avoid  dangerous  pitfalls  in 
their  pathway. 

As  a  worker  he  was  both  patient  and  tireless.  No  piece  of 
professional  work  was  regarded  by  him  as  finished  until  the  last 
and  most  skillful  stroke  which  the  most  patient  and  carefid  thought 
could  suggest  had  been  added.  He  thought  through  and  all  around 
every  question  presented  to  him  for  solution.  He  always  put  him- 
self in  the  place  of  his  opponents,  real  or  supposed,  when  he  began 
his  inveistigations,  and  would,  not  infrequently,  push  his  associates 
to  the  point  of  exasperation  by  the  diflSculties  which  he  would  sug- 
gest and  against  which  he  would  have  them  guard. 

As  a  gentleman  of  honor  he  had  no  superior.  His  demeanor 
toward  the  Court  and  toward  opposing  counsel  was  always  marked 
by  fine  courtesy  and  absolute  fairness  and  integrity.  His  word  he 
was  never  known  to  violate.  He  lived  up  to  the  full  standard  of 
the  proverb,  "A  good  name  is  rather  to  be  chosen  than  great  riches, 
and  loving  favor  rather  than  silver  and  gold." 
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TRANSACTIONS 

OF  THE 

SIXTH  ANNUAL  MEETING 

HELD  AT 

COLORADO  SPRINGS,  COLORADO. 


FIRST  DAY  MEETING. 


Wednesday,  July  1,  1903,  2  p.  m. 

The  meeting  was  called  to  order  by  President  Lunt,  in  the  Sun 
Parlor  of  the  Antlers. 

The  President: 

We  will  first  hear  the  reading  of  thie  minutes  of  the  last  meet- 
ing. 

The  Secretary: 

I  Avould  suggest  that  the  minutes  have  been  printed  and  that 
it  is  usual  to  dispense  Avith  the  reading  of  them. 

The  President: 

The  Chair  will  entertain  a  motion  that  the  reading  of  the  min- 
utes he  (lis])ensed  with. 

E.  L.  Uegennitter: 

I  niDve  tluit  the  reading  of  the  minutes  of  the  last  meeting  be 
dis])ensed  with. 

^lotion  seconded  and  carried. 

The  President: 

The  next  matter  in  order  is  the  reading  of  the  President's  ad- 
dress.    With  your  jx^rmission,  the  President  will  begin. 

(  For  ihe  address  see  the  appendix.) 
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4:  ELECTION    OF    MEMBERS. 

The  President: 

What  is  the  next  business,  Mr.  Secretary  ? 

The  Secretary : 

The  next  business  is  the  report  of  the  Committee  on  Admis- 
sions. The  committee  reports  favorably  upon  the  following 
names : 

Charles  R.  Brock  of  Denyer.  George   W.    Musser   of   Colorado 

James  H.  Brown  of  Denver.  Springs. 

John  H.  Qabriel  of  Denver.  T.  J.  O'DonneH  of  Denver. 

Harry  B.  Kelly  of  Denver.  Samuel  D.  Trimble  of  Pueblo. 

A.  R.  MoUette  of  Pagosa  Springs.  O.   B.   WUcox  of  Colorado   Springs. 

I  will  say  in  this  connection  that  the  application  of  II.  L.  Mc- 
Nair  of  Denver  was  presented  to  the  Association  just  prior  to  the 
last  meeting,  but  was  overlooked  by  tlie  Secretary  when  the  appli- 
cations were  sent  to  the  Committee  on  Admissions,  and  his  name 
was  therefore  not  considered  by  the  committee.  Mr.  McXair  is 
entitled  to  have  his  name  considered  at  this  time.  He  has  done 
everything  that  he  could  in  the  matter,  and  it  is  the  Secretary's 
fault  that  his  name  is  not  regularly  before  the  Association.  I 
therefore  ask  unanimous  consent  to  a  suspension  of  the  rules,  that 
his  name  may  be  considered  at  this  time  with  these  other  names. 

The  President: 

Is  there  any  objection  to  this?  (Xo  objection.)  If  not  his 
name  will  be  placed  upon  the  list 

A  vote  u}X)n  the  election  of  these  members  is  now  in  order, 
and  we  will  take  a  recess  of  ten  minutes,  during  which  the  Secre- 
tary will  distribute  the  ballots. 

The  Secretary: 

I  will  say  that  these  ballots  are  as  printed  in  the  notice  of  the 
meeting,  and  Mr.  McXair's  name  should  be  added.  A  negative 
vote  may  be  manifested  by  striking  out  the  name;  and  you  will 
add  Mr.  McNair's  name  if  you  wish  to  vote  favorably  upon  his 
admission. 

A  recess  of  t^n  mintes  was  thereupon  taken,  at  the  close  of 
which  the  proceedings  were  resumed,  as  follows : 
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The  President: 

The  meeting  will  please  come  to  order.  We  will  now  proceed 
with  the  business  of  the  meeting. 

The  Chair  will  appoint  Mr.  Regennitter  and  Mr.  McAllister 
as  tellers,  who  will  please  collect  the  ballots  and  deliver  them  to  the 
Secretary. 

(The  ballots  were  thereupon  counted  by  the  Secretary  and 
tellers  and  the  result  communicated  to  the  President.) 

The  President: 

All  of  the  gentlemen  whose  names  have  been  proposed  for 
membership  have  been  duly  elected. 

The  next  business  is  the  report  of  the  Executive  Committee. 
It  is  suggested,  however,  that  the  report  of  the  Treasurer  be  re- 
ceived first,  in  order  that  it  may  be  referred  to  the  Executive  Com- 
mittee and  they  report  u^wn  it. 

The  Treasurer's  annual  report  was  thereupon  read  by  Mr. 
Lucius  W.  Hoyt,  as  follow^s: 

(For  the  Treasurers  report  see  the  appendix,) 

The  President: 

This  report  will  be  referred  to  the  Executive  Committee,  un- 
der the  rules,  for  approval. 

The  next  matter  before  us  is  an  address  by  Mr.  Thomas  C.# 
Erowii  of  Gunnison,  uix)n  the  question:  "Is  a  Legal  Conflict  Im- 
minent Between  the  Federal  and  State  Governments  by  Reason  of 
the  Construction  of  the  Gunnison  Tunnel?" 

^Ir.  Brown  has  found  it  impossible  to  be  present,  and  ^fr.  Mc- 
Allister has  kindly  consented  to  read  his  address. 

Mr.  Uenrv  McAllister,  Jr.,  thereupon  read  the  address  pre- 
pared by  !Mr.  Brown. 

(  For  the  address  sec  the  appendix.) 

The  President : 

1'he  management  regrets  that  the  next  speaker,  or  actor,  Pro- 
fessor (^arpenter,  is  unable  to  be  present  at  this  time,  and  we  think 
it  must  be  through  some  delay  of  the  mails  that  we  have  not  re- 
ceived lii<  address,  «o  that  it  cannot  Ik?  read,  therefore  this  pa|>er 
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of  Mr.  Brown's  is  open  to  discussion.  I  will  call  upon  Judge  Piatt 
Rogers  to  open  the  discussion. 

Piatt  Rogers : 

I  regret  that  Professor  Carpenter,  is  not  here  to  read  a  paper 
upon  the  subject  which  had  been  assigned  to  him,  because,  as  we 
all  know,  there  is  no  layman  in  Colorado,  and  probably  in  the  en- 
tire West,  better  qualified  to  speak  upon  the  subject  of  irrigation 
from  a  practical  as  well  as  a  legal  standpoint 

It  seems  extraordinary  that  after  practically  fifty  years  of 
irrigation  in  this  Western  country  we  should  now  be  brought  face 
to  face  with  the  most  serious  problems  which  have  ever  been  pre- 
sented. These  problems  do  not  affect  the  question  of  distribution, 
nor  the  relative  rights  of  appropriators  and  users  of  water,  but  go 
to  the  very  heart  of  tlie  right  to  use  the  waters  of  natural  streams 
for  this  beneficial  purpose.  On  the  one  hand,  the  right  to  use 
water  in  Colorado  as  well  as  in  other  States,  is  challenged  because 
of  its  possible  interference  with  navigation ;  on  the  other  hand, 
the  rights  of  Colorado  as  a  State  in  the  streams  flowing 
through  it  are  challenged  by  a  sister  State  ujwn  the  ground  that 
according  to  the  common  law  doctrine  of  riparian  rights  these 
streams  should  continue  to  flow  as  they  have  been  accustomed  to 
flow,  and  that  neither  the  State  of  Colorado  nor  its  citizens  have 
any  right  to  divert  the  waters  as  they  flow  through  this  State,  to  the 
deprivation  of  riparian  owners  in  tlie  State  of  Kansas. 

Another  complication  which  may  present  itself  is  the  one 
which  has  been  discussed  by  Mr.  Brown.  That  may  probably  not 
be  termed  a  complication,  but  it  is  an  interesting  question  to  know 
the  positions  which  are  to  be  occupied  by  the  State  upon  the  one 
hand  and  the  Federal  Government  upon  the  other  when  tliey  sock 
to  occupy  practically  the  same  field. 

In  the  absence  of  Professor  Carpenter,  I  have  been  requested 
to  make  a  somewhat  full  statement  concerning  the  interesting  case 
known  as  the  Elephant  Butte  dam  case.  Professor  Car])enter,  as 
you  are  all  probably  aware,  was  the  ?hief  expert  witness  called  by 
the  people  who  were  defending  this  ;  etion  brought  by  the  Govern- 
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ment,  to  testify  as  to  the  physical  characteristics  of  the  Rio 
Grande  river,  and  in  doing  so,  as  I  know  to  be  his  custom  in  all 
matters  in  which  he  is  called  upon  to  act  in  a  professional  capacity, 
he  advised  himself  as  to  the  legal  phases  which  the  case  assumed 
and  might  assume. 

This  action  arose  in  this  wise :  It  was  proposed  to  build  a  dam 
across  the  Rio  Grande  river  in  the  territory  of  Mexico,  at  a  point 
somewhere  near  the  town  of  Rincon.  It  may  have  been  nearer 
some  other  town  than  that^  but  I  know  of  its  being  in  the  vicinity 
of  Rincon.  This  was  designed  to  intercept  the  waters  of  the  Rio 
Grande  river,  the  water  to  be  taken  out  on  either  side,  after  being 
impounded,  and  applied  to  the  irrigation  of  the  adjacent  land. 

Prior  to  the  inception  of  this  enterprise,  there  had  been  some 
diplomatic  correspondence  between  Mexico  and  our  Government 
concerning  the  claims  made  by  residents  along  the  Rio  Grande 
river  in  Mexico.  By  reason  of  the  diversion  of  water  in  Colorado 
and  New  Mexico,  the  water  which  had  been  accustomed  to  flow  to 
the  sea  for  many  hundreds  of  years  was  no  longer  coming  down  the 
river,  and  their  lands  were  deprived  of  that  which  was  necessary 
to  make  them  valuable  and  productive.  A  complaint  was  made  on 
behalf  of  these  citizens  by  the  Mexican  minister,  resident  in  Wash- 
ington. A  very  interesting  opinion  was  given  in  answer  to  this 
claim  by  Mr.  Harman,  at  that  time  the  Attorney  General  under 
Cleveland,  who  was  then  President,  which  opinion  figures  more  in 
connection  with  the  Kansas-Colorado  case,  to  which  I  shall  call 
attention  later,  than  it  does  in  connection  with  the  Elephant  Butte 
dam  case. 

At  that  time  it  was  proposed  as  a  solution  of  this  international 
difficulty  that  a  dam  should  be  constructed  at  El  Paso,  so  that 
eitlier  end  of  the  dam  should  rest  upon  the  soil  of  the  United  States 
and  ^Mexico,  respectively.  Certain  army  officers  were  detailed  to 
look  after  this  work,  or  to  consider  its  feasibility.  And  when  the 
Elephant  Butte  dam  project  was  initiated,  a  protest  was  made 
against  its  being  carried  out  by  those  who  were  interested  in  the 
construction  of  this  international  dam  at  El  Paso.     Of  course,  the 
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international  dam  at  El  Paso  was  intended  to  perform  exactly  the 
same  service  that  was  intended  to  be  performed  by  the  Elephant 
Butte  dam.  It  stood  upon  no  better  basis,  so  far  as  the  right  to 
the  water  for  irrigation  was  concerned,  than  did  the  Elephant 
Butte  dam,  except  that  it  was  intended  as  a  solution  of  an  interna- 
tional controversy.  But  the  officers  having  the  matter  in  charge 
evidently  became  satisfied  that  from  that  point  of  view  no  success- 
ful assault  could  be  made  upon  the  Elephant  Butte  dam,  and  an 
appeal  was  made  to  the  general  Government,  for  its  action,  founded 
upon  the  assertion  that  the  lower  portion  of  the  Rio  Grande  river 
was  a  navigable  stream,  and  that  the  diversion  of  water  as  proposed 
by  the  Elephant  Butte  dam  people  would  interfere  with  or  impair 
the  navigation  of  the  Rio  Grande  river.  Of  course  if  this  claim 
were  true,  it  was  a  matter  of  which  the  General  Government  would 
naturally  take  cognizance.  As  you  all  know,  by  the  terras  of  the 
Federal  Constitution,  the  Federal  Government  has  the  power  to 
regulate  commerce  between  the  States.  By  virtue  of  this  grant, 
the  General  Government  assumes  control  of  all  navigable  streams, 
as  an  incident  to  the  regulation  of  commerce  between  the  States. 
An  action  was  therefore  instituted  upon  behalf  of  the  Government 
of  the  United  States  by  the  Attorney  General,  in  the  territorial 
courts,  to  restrain  the  promoters  of  the  Elephant  Butte  dam  from 
the  construction  of  that  structure.  The  matter  was  heard  in  the 
nisi  prius  court,  taken  from  there  to  the  Territorial  Supreme  Court 
and  from  there  to  the  Supreme  Court  of  the  United  States,  the 
judgment  of  the  Territorial  Courts  being  that  there  was  no  inter- 
ference with  navigation  and  that  the  right  to  take  water  for  irriga- 
tion had  been  long  established  in  that  Territory  and  came  to  that 
Territory  originally  by  virtue  of  the  laws  which  attached  to  it  in 
the  days  when  it  was  a  part  of  the  domain  of  Mexico  and  even  an- 
terior to  that  when  it  was  a  Spanish  possession.  Nevertheless,  this 
matter  was  taken  to  the  Supreme  Court  of  the  United  States,  and 
Judge  Brewer  rendered  the  opinion,  reversing  the  action  of  the 
Court  below  and  sending  it  back  for  further  proceedings. 
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It  IS  this  opinion  of  Judge  Brewer's,  which  of  course  is  the 
opinion  of  the  Supreme  Court  of  the  United  States,  that  has  been 
the  cause  of  anxiety  to  Professor  Carpenter  and  to  many  others  con- 
versant with  the  situation.  There  were  many  things  said  in  the 
opinion  lianded  down  by  Judge  Brewer  which  seem  to  be  ominous ; 
whether  they  will  be  adhered  to  to  their  full  extent  as  stated,  upon 
final  hearing,  of  course  is  a  question  on  which  we  will  hereafter 
be  advised.  But  the  Supreme  Court  of  the  United  States  took  the 
position,  without  hesitation,  that  the  Kio  Grande  river,  as  to  a  por- 
tion of  it  at  least,  was  a  navigable  stream.  As  to  that  they  felt 
that  they  could  take  judicial  cognizance.  As  to  the  point  at  which 
navigability  stopped,  they  required  evidence  to  establish  the  fact. 
As  to  whether  its  navigability  was  interfered  with  by  the  acts  com- 
plained of,  they  required  more  evidence  on  that  point,  and  the  mat- 
ter was  sent  back  for  further  hearing,  and  it  was  again  taken  up  by 
the  nisi  pi'ius  court  and  evidence  offered  pro  and  con  concerning  its 
navigability  and  the  influence  of  the  diversion  of  water  upon  its 
use  for  that  purpose. 

Professor  Carpenter,  as  I  have  said  in  opening,  was  the  expert 
chiefly  relied  upon  to  show  that  notwithstanding  irrigation  was 
practiced  in  Colorado  and  in  New  Mexico — and  I  may  say  that  in 
the  discussion  of  this  case,  although  Colorado  was  not  a  party,  nor 
were  any  of  the  irrigators  in  the  San  Luis  Valley  parties, 
the  effect  of  tlieir  diversion  of  the  water  upon  the  navigability 
was  discussed  as  fully  as  though,  they  had  been  there  in  person — 
it  had  no  effect  on  the  navigability  of  the  river.  It  was  his  judg- 
ment, u]X)n  all  the  circumstances  presented — and  there  are  cer- 
tain peculiar  phenomena  associated  with  the  diversion  of 
water  and  the  flow  of  streams — that  taking  the  rivers  in  this 
western  country,  with  their  great  breadth  and  shallowness,  with 
sandy  soil  underneath,  more  water  is  lost  in  transit  along  the  river 
than  is  really  lost  by  diverting  the  water  above  at  some  convenient 
point  and  spreading  it  over  the  adjoining  land,  and  that  this  was 
true  of  the  Rio  Grande  river. 
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The  Court  again  found,  upon  all  the  evidence,  that  there 
would  be  no  injurious  eflects  produced  upon  the  navigability 
of  the  Rio  Grande  river  by  virtue  of  the  construction  of  the 
navigability  of  the  river  at  the  highest  point  at  which  it  was 
claimed  to  be  navigable. 

The  case  again  went  to  the  Supreme  Court  of  the  Territory 
and  again  to  the  Supreme  Court  of  the  United  States,  and  has 
again  been  sent  back  because  the  attorney  representing  the  Govern- 
ment claimed  that  he  was  not  given  the  opportunity  which  was 
needed  to  present  all  the  evidence  bearing  upon  the  effect  of  the 
proposed  dam  upon  1;he  navigation  of  the  lower  portion  of  the  river. 
The  case  is  therefore  still  in  susi^ense. 

Now,  of  course,  it  is  impossible  for  us  to  say  where  the  Su- 
preme Court  will  finally  land  with  respect  to  this  very  interesting 
question.  A  j)eculiar  tiling  about  this  case,  in  contrast  with  the 
Kansas-Colorado  case,  is  this,  that  in  this  case,  if  the  principles  of 
the  Common  Law  were  applied  the  Government  of  the  United 
States  would  have  no  case  at  all,  whereas,  in  the  Kansas-Colorado 
case  it  is  only  because  the  Common  Law  principles  are  relied  up)n 
that  Kansas  has  tlie  shadow  of  a  case.  The  diflference  is  simply 
this:  By  the  princi])los  of  the  Common  Law  no  streams  were 
deemed  navigable  other  than  those  which  were  subject  to  the  ebb 
and  flow  of  the  tide,  and  in  which  navigability  did  not  extend  be- 
yond tlie  reach  of  the  tides.  So  that  if  that  test  were  applied  to- 
day to  the  Itio  Grande  river  there  could  be  no  claim  of  interference, 
because  the  tides  themselves,  in  rivers  of  that  class  furnish  the  navi- 
gability, and  not  the  water  which  comes  from  the  back  country. 

However,  as  yon  all  know,  after  this  became  an  inde]>endent 
nation,  by  the  same  j)rinciple  wliich  we  seek  to  apply  in  the  Kiinsas- 
(^olora<l<)  case,  we  re-wrote  the  Connnon  Law,  as  it  were,  and  made 
it  applicable  to  our  conditions.  We  had  great  streams  and  l^odies  of 
fresh  water  that  were  navigable,  as  thoroughly  so  as  those  that  in 
England  were  subject  to  the  tides.  The  Mississippi  river,  the 
Ohio,  the  ^Missouri,  the  Great  Lakes  and  the  upper  regions  of  the 
Hudson  and  Susquehanna  were  all  considered  navigable  rivers,  in 
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those  early  days,  not  because  the  Common  Law  would  designate 
them  as  such,  but  because,  considering  the  situation  presented  in 
this  country,  it  was  necessary  to  extend  the  principles,  just  as  we 
say  here  it  is  necessary  to  restrict  the  principles,  in  anotlifer  matter. 

We  have,  therefore,  presented  in  the  Elephant  Butte  dam 
case  and  in  the  claim  that  by  virtue  of  its  control  of  navigable 
streams  the  Government  can  affect  irrigation  interests,  this  situa- 
tion :  Upon  the  one  hand,  the  Government  of  the  United  States 
is  by  the  Constitution  vested,  through  the  power  to  which  I  have 
referred,  with  the  control  of  navigable  streams ;  on  the  other  hand, 
by  that  same  instrument.  Congress  is  vested  with  power  to  promote 
the  welfare  of  the  people  of  the  United  States.  I  am  not  referring 
to  the  welfare  clause  in  the  preamble  of  the  Constitution,  but  I  am 
referring  to  a  distinct  grant  of  power  given  by  the  Constitution  to 
the  Congress  of  the  United  States. 

The  United  States  Government,  as  the  owner  of  the  public 
land  and  the  streams  flowing  through  the  land,  is  interested 
in  the  disposition  of  its  lands,  the  moneys  that  may  be  obtained 
therefrom,  tlieir  settlement,  and  the  obtaining  of  taxes  as  a  result 
of  filling  up  the  country.  So  that  Congress  must  determine, 
from  its  own  light,  what  it  will  do  with  these  powers,  in  the  exer- 
cise of  one  of  which  it  may  run  counter  to  what  it  ought  to  do  in  the 
exercise  of  the  other.  It  therefore  seems  to  me  that  when  this 
case  gets  to  the  Supreme  Court  of  the  United  States  finally,  it  will 
be  bound  to  say  that  the  question  as  to  how  far  irrigation  may  be 
practiced  by  the  diversion  of  waters  which  run  into  navigable 
streams,  as  against  the  extent  of  the  exercise  of  power  by  the  Gen- 
eral Government  over  the  navigable  part  of  these  streams,  must  be 
left  entirely  and  absolutely  to  the  judgment  of  Congress ;  that  Con- 
gress must  draw  the  line ;  and  that  when  Congress  says  that  the  wa- 
ters of  the  streams  which  finally  become  navigable  may  be  diverted 
at  their  heads,  Congress  itself  has,  under  the  clause  giving  it  the 
right  to  promote  the  welfare  of  the  people  of  the  country,  deter- 
mined what  will  promote  the  welfare  of  the  people,  and  that  the 
exercise  of  the  one,  although  it  may  impinge  upon  the  exercise  of 
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the  other,  is,  in  its  judgment,  the  wiser  course,  because  having  both 
powers,  it  must  be  necessary  for  Congress  to  determine  the  line  of 
cleaveage  between  the  two. 

Xow,  there  is  a  good  deal  to  justify  that  conclusion,  because 
since  the  handing  down  of  the  opinion  by  Judge  Brewer,  Congress 
has  gone  far  beyond  all  of  its  former  expressions  in  respect  to  the 
public  lands  and  the  public  streams,  in  the  passage  of  an  act  which 
devotes  the  proceeds  of  the  sale  of  public  lands  to  the  construction 
of  works  designed  to  promote  irrigation.  In  other  words,  instead 
of  its  being  a  contest  now  between  navigation  interests  at  the  mouth 
of  the  Rio  Grande,  or  for  some  miles  up  the  Rio  Grande,  and  the 
private  appropriator  on  the  Rio  Grande  above,  it  is  a  contest  be- 
tween the  Government  as  custodian  of  the  navigation  of  the  Rio 
Grande  at  its  foot  and  the  Government  as  constructor  of  irrigation 
works  near  its  head,  and  between  the  two  it  seems  to  me  that  the 
Supreme  Court  of  the  United  States  will  be  compelled  to  leave  the 
situation  just  as  Congress  has  fixed.it. 

Xow,  that,  I  think,  is  all  I  can  say  concerning  the  Elephant 
Butte  dam  case  and  the  principles  of  law  which  it  presents. 

With  the  Kansas-Colorado  case  you  are  doubtless  more  famil- 
iar, because  that  strikes  at  our  home  interests  directly. 

After  Kansas  has  emulated  our  example  in  applying  the  wa- 
ters of  our  streams  to  the  arid  lands  to  make  them  fruitful  and  to 
sustain  large  populations,  she  turns  about,  in  a  very  peculiar  way, 
and  brings  a  proceeding  to  stop  us  from  so  doing.  Xow,  I  say 
Kansas  emulated  us,  because,  commencing  in  1886,  Kansas  de- 
signed a  code  of  laws  concerning  irrigation  which,  with  the  various 
additions,  have  brought  it  up  to  be  almost  a  counterpart  of  our  own, 
the  only  difference  being  that  Kansas  makes  this  law  apply  to  the 
territory  in  Kansas  WTst  of  the  99th  meridian,  whereas  ours  is  gen- 
eral throughout  the  entire  State.  Kansas,  as  you  know,  originally 
placed  herself  in  the  position  of  a  riparian  owner,  and  claimed  all 
the  incidents  of  riparian  o^\^ler8llip  at  Common  Law,  and  in  a  very 
ingenious  brief,  which  T  think  has  been  remarked  by  many  as  a  fit 
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expression  of  the  poetical  temperament  of  the  man  who  prepared 
it, — that  is,  Mr.  Eugene  Ware,  who  is  not  only  a  lawyer  but  a 
poet, — he  has  shown  how  the  Common  Law  became  attached  to  a 
part  of  this  Western  country  and  how,  like  a  dove,  it  has  floated, 
gradually,  quietly  and  imperceptibly,  from  the  wilds  of  Indiana 
until  it  located  upon  the  crests  of  the  Rocky  Mountains.  He  shows 
that  when  Indiana  was  a  Territory,  when  they  had  no  Legislature, 
but  the  Governor  and  the  judges  made  tlie  laws  for  the  territory, 
the  Common  Law  was  adopted  as  controlling  in  that  then  Territory. 
There  were  many  things  in  this  brief  of  which  I  confess  I  was  ig- 
norant, because  they  ran  into  a  period  of  which,  unless  we  are  care- 
ful investigators,  we  have  very  little  knowledge  at  the  present  day. 
But  he  shows  that  this  principle  of  the  Common  Law  was  floated 
from  Indiana  Territory  over  the  Louisiana  Territory  at  the  time 
of  the  purchase,  and  then  over  Missouri  Territory  and  finally  over 
Kansas  Territory,  by  a  single  line  in  the  Statutes,  and  that  when 
it  became  a  part  of  the  law  of  the  Territory  of  Kansas,  what  is  now 
the  State  of  Colorado,  north  of  the  Arkansas,  was  a  }X)rtion  of 
Kansas,  and  therefore  the  Common  Law  floated  to  the  very  tops  of 
the  Rocky  Mountains. 

In  their  brief  which  they  filed  against  the  demurrer  which 
was  interposed  by  the  State  of  Colorado  to  their  bill  of  complaint 
'  in  the  Supreme  Court  of  the  United  States,  they  somewhat  shifted 
their  position,  or  rather  attempted  to  occupy  two  positions.  They 
then  added  this  as  a  part  of  the  ground  upon  which  they  claimed 
the  right  to  interfere  with  our  diversion  of  the  water — that  is,  that 
according  to  the  rules  of  the  department,  the  Arkansaw  was  a  nav- 
igable stream  in  Kansas,  and  also  that  it  was  a  meandered  stream, 
and  that  by  reason  of  its  being  meandered  the  title  of  the  adjoining 
land  owner  stopped  at  the  meander  line,  and  that  therefore  the 
river  and  its  bed  were  made  publici  juris;  that  is,  they  were  the 
property  of  the  State  of  Kansas,  and  that  therefore  the  State  of 
Kansas,  in  its  sovereign  capacity,  had  such  an  interest  in  the  bed 
and  the  flow  of  water  that  it  could  maintain  its  action.  So  that 
to-day  it  may  be  said  that  Kansas  rests  upon  two  grounds — one,  the 
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doctrine  of  riparian  rights  as  pertaining  to  private  ownership  of 
lands  adjoining  non-navigable  streams;  the  other,  the  doctrine  of 
riparian  rights  as  pertaining  to  the  ownership  of  the  bed  and  flow 
of  navigable  streams.  The  peculiarity  of  this  is  that  whichever 
position  Kansas  takes  it  destroys  the  other.  They  cannot  exist  to- 
gether, because  if  it  be  true  that  it  is  a  navigable  stream,  or  that  the 
meandering  of  it  has  the  effect  claimed  by  Kansas,  then  there  are 
certainly  no  riparian  rights  at  all  in  the  adjoining  land  owners; 
whereas,  if  it  is  to  be  treated  as  a  part  of  the  sovereign  property, 
then  according  to  the  principles  of  the  Common  Law  to  which  they 
appeal  in  respect  to  private  ownership,  they  have  no  right  to  ques- 
tion the  flow  of  the  stream,  whether  it  is  large  or  small,  because, 
curiously  enough,  by  the  most  recent  decisions  of  the  English 
courts,  it  has  been  several  times  held,  on  api^eals  from  Canada  and 
Australia  and  the  provinces,  that  the  ownership  of  the  beds  of  riv- 
ers does  not  carry  with  it  any  right  to  the  use  of  the  waters ;  so  that 
Kansas,  unconsciously,  if  the  question  is  ever  presented,  has 
hoisted  herself  by  her  own  jx^tard  in  appl;vang  Common  Law  rules 
and  decisions  to  this  feature  of  the  case. 

Xow,  while  the  Kansas  case  has  not  progressed  far  enough  to 
determine  whether  there  is  a  question  presented  in  which  the  Fed- 
eral Government  is  concerned,  it  is  likely  to  go  that  far  before  it  is 
finished,  and  we  will  then  have  the  Government  in  still  another 
attitude  concerning  the  diversion  of  water  in  Colorado. 

As  you  will  notice  in  the  paper  prepared  by  Mr.  Bro\vn,  he 
assumed  that  the  enabling  act  and  tlie  Constitution  of  Colorado 
formed  a  compact  between  the  State  of  Colorado  and  the  Federal 
Government  by  which  the  streams  of  Colorado  were  turned  over  to 
and  became  the  absolute  property  of  the  State  of  Colorado.  If 
that  be  true,  of  course  we  may  say  that  we  can  assert  whatever 
rights  we  choose  in  the  waters  of  the  Arkansas  river  without 
respect  to  Kansas  or  appropriate rs  in  Kansas.  But  whether  the 
General  Government  has  lost  full  control  of  the  streams  is  some- 
what debatable.  In  a  case  decided  in  ifontana  by  a  Federal 
Court,  an  appropriator  in  Wyoming,  who  was  prior  in  point  of 
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time,  was  protected  against  an  appropriator  in  Montana  who  was 
later  in  point  of  time.  And  the  controversy  between  Kansas  and 
Colorado  may  in  the  end  resolve  itself  into  a  controversy  between 
appropriators  in  Kansas  and  appropriators  in  Colorado.  If  so, 
then  it  would  seem  to  involve  some  question  of  interstate  streams 
and  in  some  degree  a  question  as  to  the  extent  to  which  the  General 
Government  still  has  a  right  to  control  the  streams  formerly  a  part 
of  the  public  domain. 

Xow,  this  brings  us  to  the  theory  which  Colorado  has  ad- 
vanced in  her  answer  to  the  bill  of  complaint  filed  by  Kansas. 

The  position  which  Colorado  takes  is  that  with  the  first  set- 
tlement in  the  arid  part  of  the  United  States,  waters  were  diverted 
for  agricultural  and  mining  purposes,  because  without  such  diver- 
sion it  would  have  been  impossible  to  live  in  this  country  or  to 
make  the  country  productive  of  wealth;  that  the  Government  of 
the  United  States,  although  it  was  the  owner  of  the  lands  and  the 
stream}^,  has,  by  consent  and  license,  permitted  the  exercise  of 
rights  of  diversion  for  mining  and  agricultural  purpos(?s ;  and  that 
in  1 SOO  the  Congress  of  the  United  States  not  only  ratified  or  a]>- 
proved  such  diversion,  but  accepted  as  the  principle  attached  to  the 
lands  then  l^elonging  to  the  United  States,  in  their  then  condition, 
and  in  the  condition  which  they  might  thereafter  present  as  sub- 
jects of  private  ownership,  the  doctrine  of  appropriation,  and  that 
the  Government  of  the  United  States  thereby  declared  the  rights 
that  might  be  obtained  in  the  streams  which  belonged  to  it. 

This  is  a  quasi  recognition  of  the  right  of  the  Government  at 
all  times  in  the  public  streams  in  the  arid  West;  and  if  it  be  true 
that  such  right  does  exist,  then  the  right  of  appropriation  which  is 
thus  recognized,  affirmed  and  approved  and  made  a  part  of  t]}e  laws 
of  the  United  States  so  far  as  public  lands  and  streams  are  con- 
cerned, must  exist  without  any  reference  to  State  lines,  because 
when  the  act  of  1866  and  all  subsequent  acts  which  were  in  the 
same  direction  were  passed,  it  was  not  expressed  by  Congress,  nor 
by  the  opinions  of  any  of  the  departments,  that  these  principles 
should  have  existence  solely  in  certain  States,  nor  in  any  one  State 
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as  against  the  interests  of  any  other  State,  but  rather  that  the  doc- 
trine was  general  wherever  necessity  required  the  diversion  of  wa- 
ter, and  that  neither  the  Congress  of  the  United  States  nor  the  Su- 
preme Court  could  know,  so  far  as  tlie  diversion  of  water  from  the 
public  streams  was  concerned,  whether  that  diversion  was  made  in 
Kansas  or  Colorado,  and  that  if  the  first  diversion  were  made  in 
Kansas,  as  against  an  appropriator  in  Colorado,  it  would  be  en- 
titled to  relief  in  the  Federal  Courts. 

If  that  be  true,  then  the  other  question  is  presented,  which 
has  also  been  mooted,  whether  if  these  are  to  be  treated  as  in- 
terstate streams,  the  Government  of  the  United  States  has  not,  by 
that  fact,  a  right  of  regulation,  even  as  against  anything  which  the 
States  may  do,  except  so  far  as  any  specific  regulation  by  a  State 
may  have  been  approved  by  Congress. 

So  we  lead  up  in  that  manner  to  the  question,  which  is  pre- 
sented in  concrete  fonn  by  the  construction  of  the  Gunnison  tun- 
nel, whetlicr,  when  the  Government  of  the  United  States  comes 
into  (^lorado,  and  diverts  the  waters,  according  to  the  theory 
of  the  bill  making  tlie  appropriation,  which  undoubtedly  was  that 
the  Government  of  the  United  States  had  an  interest  in  such 
streams  and  should  apply  its  moneys  for  the  pur^se  of  adding  to 
their  beneficial  uses — whether,  with  these  conditions  presented,  the 
Government  of  the  United  States  may  now  claim,  as  against  the 
State  of  Colorado,  some  measure  of  regulation  and  control  of  the 
streams  in  Colorado,  at  least  so  far  as  they  tend  to  improve  the 
water  supply. 

Xow,  it  is  to  be  said,  in  respect  to  what  the  Government  has 
done  up  to  date,  that  it  has  taken  a  position  which  is  exactly  con- 
trary to  that  which  has  been  laid  down  by  our  Legislature  in  what 
is  known  as  the  anti-royalty  law.  The  anti-royalty  law  is  an  inhi- 
bition upon  any  person  constructing  a  ditch  exacting  any  bonus  or 
cx)nsideration  or  sum  of  money  whatever  as  a  preliminary  to  having 
a  right  to  divert  water;  that  is,  it  is  an  interdiction  upon  the  sale 
of  water  rights  as  water  rights  pure  and  simple — that  is,  the  right 
to  have  water,  subject  to  annual  assessments,  thereafter.     And  yet 


the  Government  of  the  United  States  comes  in  and  its  first  step  is 
to  require  from  the  people  who  are  to  be  benefited  by  this  Gunni- 
son experiment  that  they  shall  buy  a  water  right  upon  practically 
the  same  terms  that  have  been  condemned  by  the  Supreme  Court, 
assuming,  undoubtedly,  that  they  have  such  an  interest  in  the 
stream  as  to  entitle  them  to  make  this  a  condition  precedent  to  the 
right  to  receive  water. 

Xow,  I  am  not  standing  here  for  the  purpose  of  solving  any  of 
these  questions ;  that  is  for  the  courts.  I  can  only  present  them, 
and  you  can  take  them  home  and  deliberate  upon  them  at  your 
leisure. 

The  President : 

We  are  ready  to  hear  from  any  other  member  of  the  Associa- 
tion.    If  anybody  wishes  to  gild  the  lily  let  him  come  fonvard. 

K.  R.  Babbitt: 

I  would  like  to  ask  Mr.  Rogers  a  question.  Assuming  that 
Kansas  prevails  on  every  point  as  stated  in  her  bill  of  complaint, 
what  sort  of  a  decree  would  be  entered  by  the  Supreme  Court  ? 

Piatt  Rogers : 

Well,  as  the  case  now  stands,  there  could  be  no  effective  de- 
cree entered,  it  seems  to  me,  because  it  is  purely  against  a  State  and 
not  against  an  individual  irrigator.     Does  that  answer  it? 

K.  R.  Babbitt: 

Yes,  but  there  will  be  a  decree  entered,  will  there  not  ? 

Piatt  Rogers : 

Well,  that  is  more  than  I  can  answer,  in  the  present  state  of 
the  case.  I  do  not  see  that  any  decree  can  be  entered  except  that 
the  State  of  Colorado  shall  not  pass  laws  regulating  irrigation,  be- 
cause, as  is  now  apparent  in  the  issue,  the  State  of  Colorado  is  not 
itself  an  appropriator.  It  has  no  connection  with  appropriations 
except  as  it  passes  laws  for  the  purpose  of  regulating  tho  distribu- 
tion of  water;  so  that  there  is  nothing  in  a  decree  which  could  be 
entered  now  which  would  restrain  any  individual  from  continuing 
to  divert  water. 


K  E.  Babbitt: 

That  is  just  the  point  I  had  in  mind — can  this  litigation  result 
in  anything  effective  and  practical  ? 

Piatt  Rogers : 

Well,  I  might  add,  by  way  of  information,  that  counsel  for 
Colorado  have  been  endeavoring  to  force  this  question  to  an  issue — 
that  is,  I  mean  a  legal  issue — in  order  to  take  testimony  if  neces- 
sary, and  that  in  pursuance  of  that  the  Attorney  General  and  I 
went  to  Washington,  about  the  time  the  Supreme  Court  was  clos- 
ing, that  is,  on  the  first  of  June,  to  meet  the  Attorney  General  of 
Kansas  and  his  associate  counsel,  and  that  we  were  then  advised 
that  they  were  not  prepared  to  file  a  reply  as  we  hoped  they  would 
do,  but  that  they  wanted  leave  to  file  an  amended  bill,  and  this 
amended  bill  is  intended  to  make  individual  appropriators  parties 
defendant,  so  that  they  may  get  something  substantial  if  they  get 
a  decree,  because  they  realized  that  if  the  case  were  continued  as  it 
stood  they  would  get  no  effective  decree. 

F.  E.  Gregg: 

It  might  also  be  said  in  answer  to  Mr.  Babbitt  that  there  is 
another  part  of  the  prayer  of  Kansas  which  I  think  Mr.  Rogers 
overlooked — tliat  part  of  the  relief  demanded  was  that  the  State  of 
Colorado  should  not  renew  the  corporate  lives  of  any  of  these  com- 
panies which  are  taking  water.     Isn't  that  true,  Mr.  Rogers  ? 

Piatt  Rogers : 

Yes,  that  is  true. 

The  President: 

Is  there  anything  further  ? 

O.  B.  Wilcox: 

May  I  ask  a  further  question?  If  the  State  of  Colorado 
should  become  an  appropriator  by  carrying  out  some  legislation  re- 
specting reservoirs  and  large  ditches,  would  that  in  any  way  affect 
this  pending  case  ? 

Piatt  Rogers : 

Well,  the  pending  case  could  then  be  maintained  for  the  pur- 
pose of  having  that  legal  question  determined ;  but  if  the  State  of 


Colorado  denied  that  it  was  an  appropriator  and  could  make  tLat 
denial  good,  the  case  could  no  longer  remain  in  the  Supreme  Court 
as  a  controversy  between  States.  The  enly  efiFect  of  the  diversion 
of  water  by  the  State  of  Colorado  would  be  to  give  this  jurisdic- 
tional element  It  would  not  change  the  legal  question  presented 
and  which  may  be  presented  by  their  bringing  in  individual  appro- 
priators  as  defendants,  because  they  will  occupy  the  same  position 
as  the  State  would  occupy. 

Caldwell  Yeaman : 

I  notice  in  the  order  of  business  for  to-morrow  the  election  of 
officers,  and  it  being  customary  on  the  first  day  of  the  convention 
to  appoint  a  committee  to  suggest  names  on  the  second  day,  when 
the  election  is  held,  I  therefore  move  that  a  committee  of  five  be  ap- 
pointed by  the  President  to  suggest  names  to  the  Association  to- 
morrow for  officers  for  the  ensuing  year. 

The  motion  was  seconded  by  Ralph  Talbot  and  carried. 

The  President  : 

The  Chair  will  take  the  liberty  of  appointing  this  conmiittee 
a  little  later  and  will  notify  the  members  appointed. 

On  motion  of  Caldwell  Yeaman,  the  Association  was  there- 
upon adjourned  to  8  p.  m. 


20  ANNUAL    ADDRESS. 

EVENING  session- 


Music  Room,  The  Antlers, 

July  1,  1903. 

The  Association  was  called  to  order  at  8 :15  p.  m.  in  the  music 
room  of  the  Antlers  Hotel  by  President  Liint 

The  President: 

I  wish  to  announce  the  committee  that  was  to  be  appointed  for 
the  nomination  of  officers  for  the  ensuing  year.  The  committee 
wiirbe  composed  of  Judge  Yeaman,  Judge  Rogers,  Judge  Xorth- 
cutt,  Mr.  Harry  N.  Haynes  and  Mr.  McAllister,  and  will  meet  in 
this  room  immediately  after  the  address. 

The  President: 

Men  of  the  West  will  not  admit  that  it  is  flattery  to  say  that 
they  do  not  and  will  not  look  backward,  except  to  learn  wherein 
they  may  better  all  forward  movements.  The  pioneers  of  this 
great  Western  Empire  always  looked  eagerly  toward  the  future. 
There  was  no  backward  for  them ;  they  struggled  forward,  through 
bitter  adverse  environment,  and  the  West,  with  its  possibilities,  has 
ever  been  an  exaltation.  Xew  ideas,  new  conditions,  new  fortunes 
and  new  happiness  were  the  results  of  their  Western  movement  and 
their  noble  struggle.  It  is  strange,  therefore,  that  the  people  of 
the  West  are  not  alarmed  or  dazed  at  the  great  propositions  which 
are  constantly  presented  to  them?  The  serious  and  solemn  ques- 
tions tliat  are  tendered  by  changing  fortunes  and  conditions  are 
manfully  met,  and  a  strenuous  eifort  has  always  been  made  by  this 
people  to  solve  such  problems  successfully,  as  well  for  the  prosper- 
ity of  themselves  as  for  the  nation.  Men  of  the  West  have  not  ap- 
proached these  questions  with  fear  and  trembling,  except  as  they 
earnestly  realize  their  vast  import  for  the  advancement  and  happi- 
ness of  a  united  people.  Sometimes  their  hearts  do  fail  when  they 
note  the  wavering  in  the  line  which  should  stand  for  defense  and 
security;   sometimes  they  mourn  that  those  who  once  valiently 
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fought  for  all  that  was  best  and  noble  for  the  nation,  seem,  as  age 
creeps  over  them,  to  have  their  vision  clouded  as  to  what  is  best  for 
all.  Looking  fonvard  the  men  of  the  West  have  stood  bravely  for 
what  betters  local  government  and  what  advances,  enriches  and  en- 
nobles national  autonomy;  enriches  it  in  its  power  for  good,  en- 
nobles it  in  the  spread  of  its  beneficent  doctrines.  No  cry  of  the 
has  ever,  in  Western  soil,  found  root  enough  for  robust  vitality, 
throng  which  detracts  from  the  rational  power  of  the  Government 
The  West  has  always  looked  forward  with  hope,  backward  only  to 
encourage  those  who  are  lagging  behind  the  standard. 

One  of  these  men  of  the  West  who  has  been  active  in  all 
things  that  tend  for  the  good  of  his  State  and  of  the  country,  who 
has  borne  his  part  in  the  struggle,  and  who  now,  from  the  Bench 
can  calmly  review  the  past  and  consider  the  future,  to-day  honors 
us  with  his  presence, — I  have  the  pleasure  and  honor  of  introduc- 
ing to  you  the  Honorable  Smith  McPherson  of  Iowa. 

Judge  Smith  McPherson  of  Red  Oak,  Iowa,  then  delivered 
the  annual  address  on  the  subject,  "Forward  and  Xot  Backward." 

(For  the  address  see  the  appendix.) 

Thereupon  the  meeting  was  adjourned  until  10  o'clock  a.  m. 
of  to-morrow  in  the  Sun  Parlor  of  the  Antlers. 
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SECOND  DAY  MEETING. 


Sun  Parlor,  The  Antlers, 
Thursday,  July  2,  1903,  10:30  a.  m. 

The  Association  was  called  to  order  by  President  Lunt. 

The  President: 

The  first  matter  requiring  our  attention  is  the  report  of  the 
Committee  on  Grievances.     We  will  hear  from  Judge  Rogers. 

Piatt  Rogers  tlien  presented  the  report. 

{For  the  report  see  the  appendix.) 

The  President: 

What  will  you  do  with  the  report  ? 

F.E.Gregg: 

I  move  that  it  be  received  and  placed  on  file. 

The  motion  was  seconded  and  carried. 

The  President: 

The  next  business  is  the  report  of  the  Committee  on  Law  Re- 
form. 

Robert  W.  Bonynge  then  read  the  report. 

{For  the  report  see  the  appendix,) 

The  President : 

The  report  is  before  you ;  what  will  you  do  with  it  ? 

Caldwell  Yeaman: 

I  move  that  it  be  received. 

The  motion  was  seconded. 

Edward  T.  Taylor: 

I  wish  to  say  a  word  to  the  Association  concerning  our  Legis- 
lative Committee  that  appeared  before  the  last  General  Assembly. 
I  feel  that  the  results  of  tlieir  work  are  encouraging  to  the  Bar  As- 
sociation and  to  the  lawyers  of  this  State.  There  is  no  question  on 
the  proposition  that  the  Constitutional  amendment  would  not  have 
been  passed,  if  it  had  not  been  for  the  earnest  assistance  of  that 
committee :  you  should  bear  in  mind,  that  at  the  time  the  committee 
took  tlie  matter  up  the  House  had  already  passed  a  resolution  that 


Digitized  by  LjOOQ IC 


no  Constitutional  amendment  would  be  passed  at  all  during  that 
session  of  the  Legislature ;  they  had  overwhelmingly  turned  down 
five  or  six  of  them ;  and  when  you  remember  that  it  takes  a  two- 
thirds  vote  of  both  houses  to  pass  a  Constitutional  amendment,  you 
can  realize  what  work  that  committee  of  this  Association  did.  I 
was  the  nominal  author  of  the  bill  and  worked  hard  for  its  passage ; 
and  did  pass  it  through  the  Senate;  but  it  was  not  my  work  that 
passed  it  through  the  House.  That  conunittee  went  over  there  and 
turned  that  whole  House  around,  and  absolutely  secured  the  re- 
versal of  their  decision,  that  there  should  be  no  Constitutional 
amendments  passed.  I  think  it  augurs  well  for  the  future.  It 
shows  that  if  the  Bar  Association  will  take  a  matter  up  right  and 
go  before  the  Legislature,  it  can  secure  its  passage.  I  feel  that 
there  is  a  vote  of  thanks  duo  to  Mr.  Hoyt,  Mr.  Bonynge,  Ralph 
Talbot,  George  Hodges,  Harry  Bryant  and  several  other  members, 
for  their  vigorous  action  in  this  matter.  I  feel,  as  I  say,  that  they 
ought  to  have  more  than  a  passing  reference ;  because  if  these  meas- 
ures are  beneficial,  as  we  know  they  are  to  the  entire  State,  it  is 
due  to  these  gentlemen  to  give  them  due  credit  for  their  assistance 
in  securing  their  passage.  I  know,  as  probably  no  one  else  here 
knows,  the  difficulty  always  encountered  in  passing  a  Constitu- 
tional amendment  And  I  say,  it  simply  shows  that  if  this  Bar 
Association  will  take  up  a  measure  and  go  before  the  Legislature 
determined  to  pass  it,  it  can  secure  the  passage  of  anything  that  is 
right. 

The  President : 

Under  the  rules  of  the  Association,  these  gentlemen  will  sim- 
ply have  to  be  content  with  the  consciousness  of  duty  well  done. 

Edward  T.  Taylor: 

I  simply  wanted  to  express  my  sense  of  appreciation  any  way. 

The  President: 

I  think  they  know  and  really  feel,  as  they  should  feel,  that 
they  have  done  good  work. 

Gentlemen,  you  have  heard  the  motion  of  Judge  Yeaman,  that 
the  report  of  the  Committee  on  Law  Reform  be  received.     All 
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who  are  in  favor  of  this  motion  will  say  aye ;  contrary  no.  Car- 
ried. 

The  nextr  report  is  by  the  Committee  on  Legal  Education. 

Moses  Hallett  then  read  the  report  of  the  Committee  on  Legal 
Education. 

{For  the  report  see  the  appendix.) 

The  President: 

Is  there  anything  to  be  said  upon  the  report  before  yon  ? 

F.  E.  Gregg: 

I  move  that  it  be  received  and  placed  on  file. 

Seconded  and  carried. 

The  Secretary : 

Mr.  President,  at  this  time  it  seems  to  me  proper  that  I  should 
add  a  little  in  regard  to  this  matter  of  admission  to  the  Bar.  It 
has  been  the  custom  of  the  Association  to  send  out  after  each  exam- 
ination a  list  of  the  applicants,  that  the  members  of  the  Association 
may,  if  they  knew  anything  against  the  character  of  any  applicant, 
inform  the  proper  parties  and  prevent  the  admission  of  that  person 
to  the  Bar.  I  have  here  a  list  of  the  applicants  at  the  examination 
last  Friday  and  Saturday,  which  I  wish  to  read,  and  if  anybody 
knows  anything  against  the  character  of  any  of  them,  if  they  will 
inform  me  I  will  see  that  the  facts  get  to  the  Committee  of  Law 
Examiners  or  the  Supreme  Court 

Abrahams,   Armistad   L..   710  Con-  DeLappe,  De  SteUe,  2645  Clay  Str., 

tinental  Bldg.,  Denver.  Denver. 

Baldwin,  Frank  E.,  87  Opera  House  Ewing,  John  C,  Greeley. 

Blk.,  Pueblo.  F&ust,   Charles  L.,   1741   Arapahoe 
Bassel,  Benjamin,  Boulder.  Str.,  Denver. 

Buell,  J.  Garfield,  Boulder.  Ford.  Bernard  J.,  2627  Champa  Str.. 
Calvert.     Henley     Anderson,     1135  Denver. 

Broadway,  Denver.  Garwood,  Omar  E.,  Boulder. 

Clark,  Frederick  W.,  Boulder.  Gault,  James  W.,  Eaton. 

Collins,  J.  Milton,  Ouray.  Hiflyer,  Granby,  Lamar. 

Cooley,  E.  Earle,  Trinidad.  Kiteley,  Rae  H..  Longmont. 

Cox,    Warren    M.,    328    22nd    Str.,  Patterson,  James  R.,  Sterling. 

Denver.  Purcell,    Michael   W.,   404   DeGraff 
Davy.  Frances,  P.  O.  Box  82,  Boul-  Bldg.,  Colorado  Springs. 

der.  Rastell,  Charles  W.,  Edgewater. 

Deitz,    George    C,     1770     Fremont  Riner,  William  A.,  302  Boston  Bldg., 

Str..  Denver.  Denver. 
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Robinson,  Harry  E.,  231  East  4th  Tallman,  Clay,  Del  Norte. 

Str.,  Pueblo.  Teller,   Henry   B.,   215    18th   Ave., 

Romans,  A.  H.,  Boulder.  Denver. 

Rotruck,   John   F.,    336   22nd    Str.,  Thomas,  William  B.,  Jr.,  Boulder. 

I^enver.  Truesdell,  John  F„  1618  Pennsylva- 

Sackett,  Samuel  J.,  Durango.  nia  Ave.,  Denver. 

Sackmann,  Carl  C,  St.  James  Ho-  Vincent,    Merle    D.,     411     Charles 

tel,  Denver.  Bldg.,  Denver. 

Snyder,  Cecil  E.,  Las  Animas.  Washburn,   John,     2758    Lafayette 

Stair,   Gobin,   929   Broadway,   Den-  Str.,  Denver. 

ver.  Williams,  Roy  J.,  Rollinsville. 

Stewart,  Clyde  Herbert,  1336  Evans  York,   Roscoe  Tracy,   78   Sherman 

Str,.  Denver.  Ave.,  Denver. 
Stickney,  Walter  C,  Boulder. 

I  wish  to  suggest  to  the  members  of  the  Association  in  this 
connection  that  in  the  enforcement  of  the  rules  something  should  be 
clone  to  secure  more  accurate  information  regarding  the  facts  which 
are  sometimes  certified  to  by  attorneys.  I  know  one  man  in  this 
list  who  has  been  a  high  school  teacher  during  all  of  the  last  year, 
and  yet  a  firm  of  attorneys,  supposed  to  be  reputable,  in  this  State, 
certify  that  he  has  served  a  regular  clerkship  in  their  office  during 
that  entire  time.  I  have  known  of  several  instances  of  that  sort, 
and  something  should  be  done  to  prevent  what  I  deem  false  certifi- 
cates in  tliese  matters. 

The  President: 

The  next  business  is  the  report  of  the  Committee  on  Legal 
Biography. 

The  Secretary: 

Mr.  President,  I  will  say  that  Mr.  Gast  is  tlie  chairman  of 
that  committee,  but  is  unable  to  be  here  to-day.  The  only  death 
in  the  ranks  of  the  Association  during  the  past  year  was  tliat  of 
Judge  Decker.  On  account  of  the  absence  of  Mrs.  Decker  from 
the  Stnte,  is  was  impossible  to  procure  information  such  as  was  de- 
sired for  the  preparation  of  this  report,  and  Mr.  Gast  requested 
that  he  be  ])ermitted  to  prepare  it  later  and  have  it  printed  in  the 
records  of  the  Association. 


Digitized  by  LjOOQ IC 


The  President : 

If  there  is  no  objection  it  will  be  done  in  that  manner,  and  tUe 
report  of  this  committee  will  then  appear  in  the  regular  report  of 
the  Association. 

We  will  now  hear  the  report  of  the  Committee  on  the  Torrens 
System,  by  Mr.  Haynes. 

Harry  N.  Haynes : 

In  the  absence  of  Mr.  Denison,  chairman  of  the  committee,  X 
read  the  report. 

(For  report  of  Committee  on  Torrens  System  see  the  appen- 
dix.) 

The  President: 

The  report  of  the  committee  is  before  you.  Is  anything  to 
be  said  upon  it  ? 

Piatt  Rogers : 

I  move  that  the  report  be  received  and  placed  on  file. 

Seconded  and  carried. 

Moses  Hallett: 

I  wish,  if  it  be  ]7eniiissible,  to  revert  to  the  matter  of  mem- 
bers of  the  Bar  giving  a  false  certificate  with  respect  to  students  in 
their  offices.  I  think  that  in  a  matter  of  that  kind  the  facts  ought 
to  be  reported  to  the  Association  and  any  |x?rsons  who  have  done 
such  a  thing  as  that,  if  members  of  the  Association,  ought  to  be 
dealt  with.  If  they  are  not  members  of  the  Association,  the  Asso- 
ciation ought  to  1)0  advised,  so  as  to  know  what  value  to  give  to 
their  certificates  in  the  future,  in  respect  to  such  matters.  I  there- 
fore suggest  that  the  Com  in  it  tee  on  Grievances  be  instructed  to  as- 
certain and  re|K»rt  the  facts  in  the  case  to  the  Association  at  its 
next  meeting. 

The  President : 

Is  til  at  a  motion  ? 

Moses  Hallett: 

I  make  that  motion. 

Seconded  bv  Caldwell  Yeaman. 
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The  President: 

It  is  moved  and  seconded  that  the  Conunittee  on  Grievances 
look  into  this  matter  and  report  to  the  Association  if  such  proceed- 
ings have  heen  taken  by  any  lawyers. 

Edward  T.  Taylor: 

Before  the  question  is  put,  I  would  like  to  suggest  that  I  be- 
lieve the  committee  ought  to  write  to  attorneys  who  give  those  cer- 
tificates and  get  a  more  full  explanation  from  them.  I  want  to 
plead  guilty  myself  to  having  a  certificate  outstanding  with  the 
Clerk  of  the  Supreme  Court,  of  a  young  man  who  went  into  my 
office  and  stayed  there  for  a  month  or  so,  and  then  he  went  to  teach- 
ing school.  Possibly  it  is  somewhat  similar  to  the  case  Mr.  Hoyt 
has  mentioned.  Now,  I  have  not  revoked  that  certificate  and  had 
no  knowledge  that  he  was  going  to  teach  school,  but  at  the  same 
time  he  is  not  in  the  office  and  that  certificate  is  out  with  the  Clerk 
of  the  Supreme  Court  I  feel  that  if  the  Grievance  Committee 
would  communicate  with  the  attorneys  who  have  given  those  cer- 
tificates, that  probably  they  would  make  a  more  detailed  statement 
as  to  how  long  they  had  been  in  their  offices.  There  is  another 
young  man  who  has  a  certificate  of  mine,  who  is  in  the  University 
of  Boulder,  and  there  are  two,  I  believe,  in  my  office  now  who  have 
certificates ;  that  is,  one  is  a  stenographer  and  typewriter.  Some- 
times those  young  men  shift  around  some,  and  yet  the  certificate, 
as  Mr.  Hoyt  suggests,  becomes  partially  untrue,  at  least.  At  the 
same  time  there  is  no  intentional  deception  on  the  part  of  the  per- 
sons furnishing  those  certificates. 

Lucius  W.  Hoyt: 

May  I  suggest,  Mr.  Taylor:  Two  certificates  are  required  by 
the  Supreme  Court.  One  is  given  at  the  beginning  of  a  period  of 
study,  such  as  you  refer  to.  That  is  properly  given  when  the  man 
begins  his  period  of  study.  Then  the  Supreme  Court  requires  an- 
other certificate  at  the  completion  of  the  period  of  study,  that  the 
man  has  served  a  clerkship  in  their  office  for  a  certain  period  of 
time.     It  is  the  second  certificate  that  I  refer  to,  not  the  first  one. 


Edward  T.  Taylor: 

The  first  certificate  is  the  one  I  referred  to.  Any  attorney 
would  be  reprehensible,  of  course,  to  give  a  certificate  of  that  kind  ; 
but  as  to  the  first  certificates,  we  are  not  always  responsible  for 
their  continuation. 

The  President: 

I  think  Brother  Taylor  has  been  acquitted ;  therefore  the  com- 
mittee need  not  take  up  his  matter. 

The  motion  is  before  you  that  the  Committee  on  Grievances 
should  look  after  this  matter.  All  in  favor  of  this  motion  will 
please  say  aye;  contrary  no.     Carried. 

The  next  order  of  business  is  the  nomination  of  officers. 

Caldwell  Yeaman,  Chairman  of  the  Committee  on  Nomina- 
tions, reported  as  follows : 

To  the  President  and  Members  of  the  Colorado  Bar  Association: 

Your  committee  upon  nomination  of  officers  of  the  Association  for 
the  ensuing  year  begs  leave  to  report  that  the  following  are  unanimously 
recommended : 

For  President— Joel  F.  Valle,  Arapahoe  Co. 

For  First  Vice  President — Thomas  C.  Brown,  Gunnison  Co. 

For  Second  Vice  President— W.  B.  Morgan,  Las  Animas  Co. 

For  Secretary  and  Treasurer — Lucius  W.  Hoyt,  Arapahoe  Co. 

Your  committee  takes  the  liberty  of  suggesting  that  the  selection  of 
delegates  to  the  next  meeting  of  the  American  Bar  Association  be  left 
to  the  Executive  Committee. 

Respectfully  submitted, 

CALDWELL  YEAMAN. 

July  2nd,  1903.  Chairman. 

The  President: 

May  I  suggest  that  Mr.  Vaile  must  have  changed  his  residence 
if  you  put  him  down  as  from  Arapahoe  County. 

Caldwell  Yeaman : 

Well,  it  is  the  county  that  has  been  changed  and  not  Mr.  Vaile. 
You  have  my  })ennission  to  change  it 

The  President: 

The  report  of  this  committee  is  before  you.  The  Chair  will 
entertain  a  motion  that  the  report  bo  adopted. 
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Ralph  Talbot: 

I  move  the  adoption  of  the  report 

Seconded. 

The  President: 

A  motion  has  been  made  and  seconded  that  the  report  of  the 
Committee  on  Nominations  be  adopted,  and  that  the  Secretary  be 
authorized  to  cast  the  ballot  for  these  gentlemen  who  have  been 
named  as  officers — I  will  add  that.  All  those  in  favor  of  the  mo- 
tion will  so  signify  by  saying  aye;  contrary  no.  Carried,  unan- 
imously. 

The  Secretary : 

The  ballot  is  cast. 

The  President: 

The  ballot  has  been  cast,  and  the  genetlemen  as  named  are 
the  officers  of  the  Association  for  the  ensuing  year. 

Caldwell  Yeaman: 

There  is  a  second  element  in  that  report,  Mr.  President. 

The  President  (reads) : 

"Your  committee  takes  the  liberty  of  suggesting  that  the  se- 
lection of  delegates  to  the  next  meeting  of  the  American  Bar  Asso- 
ciation be  left  to  the  Executive  Committee."  That  will  then  coiae 
under  this  motion,  will  it  not? 

Caldwell  Yeaman: 

I  didn't  notice  that  the  report  was  adopted  as  a  whole.  If 
so,  that  goes  with  it 

The  President : 

It  was  adopted  as  a  whole,  and  the  Secretary  has  cast  the  bal- 
lot. The  Executive  Committee  will  therefore  have  charge  of  that 
matter. 

The  President: 

The  selection  of  a  place  of  meeting  for  next  year  is  a  part  of 
the  business.  Has  it  not  been  customary  to  leave  that  to  the  Exec- 
utive Committee  ?  The  Secretary  says  not.  It  is  before  yon,  gen- 
tlemen, as  to  where  we  shall  meet  next  year. 


^0  AMENDMENT    TO    BY-LAWS. 

Lewis  S.  Young: 

I  would  suggest — in  fact,  move — that  this  matter  be  left  to 
the  Executive  Committee,  and  I  make  this  motion  for  the  reason 
that  we  have  met  here  for  two  years  and  it  seems  that  another  point 
would  be  more  desirable  for  another  year.  If  we  should  have  a 
new  hotel,  as  very  likely  we  will,  in  Boulder  within  the  next  year, 
the  committee  could  not  act  more  wisely  than  to  select  that  as  our 
next  meeting  place.  If,  however,  the  hotel  should  not  be  com- 
pleted, perhaps  we  would  not  recommend  the  point,  and  we  could 
not  very  well  decide  upon  the  matter  until  the  hotel  is  further 
under  way  than  it  is  at  present.  For  that  reason,  I  move  that  it 
be  left  to  the  Executive  Committee. 

Seconded  by  Caldwell  Yeaman,  and  carried. 

The  President: 

Part  of  the  business  coming  under  the  head  of  "New  Busi- 
ness" is  some  action  upon  the  amendment  which  has  been  presented 
to  the  Association,  which  is  as  follows: 

"Amend  Section  4  of  the  By-Laws  to  read  as  foUows: 
"Section  4.  Any  member  of  the  Bar  of  the  Supreme  Court  of  Colo- 
rado residing  and  practicing  in  this  State  and  who  has  practiced  herein 
for  the  period  of  one  year,  any  State  or  Federal  Judge  residing  in  this 
State,  and  any  professor  in  a  regrularly  organized  law  school  in  this  State, 
who  shall  comply  with  the  requirements  hereinafter  set  forth,  may  be- 
come an  active  member  upon  approval  by  two-thirds  of  the  Committee 
on  Admissions,  and  a  favorable  vote  by  ballot  of  those  present  at  the 
meeting  of  the  Association,  Ave  negative  votes  being  sufficient  to  reject." 

What  shall  we  do  with  this  amendment? 

Lucius  W.  Hoyt: 

Mr.  President,  this  amendment  is  the  result  of  discussions 
that  have  taken  place  several  times  in  the  past,  and  the  reasons  for 
it  may  be  stated  in  a  few  words. 

The  present  rule  is  that  an  applicant  must  receive  four-fifths 
of  the  votes  of  those  present.  At  some  meetings  we  have  had  as 
many  as  sixty  voting.  It  therefore  required  twelve  to  reject. 
The  membership  of  the  Association  is  scattered  throughout  the 
State,  and  it  is  thought  that  a  person  might  be  very  disreputable 
in  his  profession  in  his  own  locality,  and  yet  the  profession  as  a 
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whole  know  little  of  it,  and  that  therefore  it  would  be  very  difficult 
to  get  twelve  negative  votes  against  him.  If  it  were  a  local  asso- 
ciation, a  four-fifths  vote  would  be  a  sufficient  safeguard,  because 
the  entire  membership,  perhaps,  would  know  the  man  and  know 
his  reputation.  But  with  a  State  association  it  is  not  so.  ■  The 
chief  strength  of  this  Association  and  its  success  is  due  to  the  fact 
that  we  have  been  careful  in  the  selection  of  our  members.  But 
the  Association  is  getting  so  large  now  that  the  present  rule  is  not 
a  sufficient  safeguard.  The  members  of  the  Association  are  so  con- 
servative that,  for  personal  reasons,  a  negative  vote  would  not  be 
cast,  and  if  there  are  five  members  who  would  say  that  a  member 
of  the  Bar  should  not  be  a  member  of  the  Association,  he  should 
not  be  a  member.  We  have  not  gone  upon  the  theory  that  admis- 
sion to  the  Bar  was  a  sufficient  qualification  for  membership  in 
this  Association,  and  it  is  believed  that  this  amendment  at  this 
time  is  wise  and  will  be  beneficial  to  the  Association.  I  move  the 
adoption  of  the  amendment 

Caldwell  Yeaman: 

Is  that  the  only  change,  from  twelve  to  five?' 

Lucius  W.  Hoy t : 

That  is  the  only  change. 

Lewis  S.  Young: 

I  would  like  to  inquire  whether  we  are  limited  to  the  adop- 
tion of  this  amendment — the  adoption  or  rejection  of  it. 

The  Secretary; 

I  think  not. 

Lewis  S.  Young: 

It  does  seem  to  me  that  a  member  should  be  required  to  have 
practiced  his  profession  for  more  iJian  a  year  in  order  to  be  entitled 
to  admission.  Perhaps  it  might  be  well  enough  to  admit  a  person 
who  has  practiced  in  another  State  for  a  number  of  years  and  who 
has  resided  and  practiced  here  for  a  year ;  but  one  year's  practice 
for  a  person  in  this  State,  without  having  practiced  elsewhere,  is 
hardly  a  sufficient  qualification,  and  I  move  that  this  section  be 
changed  so  as  to  require  the   practice   of   one's    profession  for  a 
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period  of  three  years  (perhaps  five  years  would  he  better)  before  he 
becomes  eligible  for  membership  in  the  Association. 

The  President : 

You  have  heard  this  motion  of  Mr.  Young's. 

Caldwell  Yeaman: 

I  will  second  it  if  you  will  make  it  five.  , 

Lewis  S.  Young: 

I  will  make  it  five. 

The  President : 

The  motion  of  Mr.  Young  is  that  the  by-law  shall  be  changed 
so  that  it  shall  read  that  he  has  practiced  here  for  five  years  in- 
stead of  one. 

Caldwell  Yeaman: 

Is  that  practiced  in  the  State  ? 

The  President: 

Yes ;  "Any  member  of  the  Bar  residing  and  practicing  in  this 
State,  and  who  has  practiced  herein  for  the  period  of  one  year/' 
be  changed  to  "five  years." 

I^ewis  S.  Young: 

My  idea  is  that  he  should  be  required  to  have  practiced  law 
somewhere  for  five  years.  It  is  immaterial  whether  he  has  prac- 
ticed that  length  of  time  in  this  State. 

The  President: 

I  think  we  ought  to  put  that  in  writing  before  we  vote  on  it. 
It  changes  this  entirely,  and  the  first  part  of  it  will  have  to  be 
changed. 

Edward  C.  Stimson : 

I  certainly  hope  this  amendment  will  not  prevail.  It  seems 
to  me  that  there  should  bo  rather  a  desire  on  the  part  of  the  mem- 
bers of  the  Association  tliat  the  younger  members  of  the  Bar  should 
associate  themselves  with  itw  I  do  not  think  we  should  endeavor  to 
make  this  an  exclusive  organization,  and  for  myself,  I  believe  that 
the  greatest  usefulness  of  the  Association  in  the  future  will  come 
from  very  general  membersliip  of  practitioners  at  the  Bar.  I  my- 
self would  like  to  see  the  young  fellows  come  into  the  Association, 
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if  they  are  persons  of  good  character,  and  help  to  accomplish  those 
things  for  which  the  institution  stands  and  toward  which  it  is 
working.  I  think  the  length  of  time  that  is  mentioned  in  the 
amendment  as  it  is  proposed  is  altogether  too  great.  I  believe  that 
after  a  young  man  has  become  a  member  of  the  Bar,  has  worked 
at  his  profession  for  a  year  and  has  shown  himself  to  be  the  kind  of 
a  man  who  is  acceptable  to  the  members  of  the  Association,  his 
joining  this  Association  at  that  time  is  not  only  proper  but  should 
be  desired  by  every  one  of  us. 

Moses  Hallett: 

I  agree  with  Judge  Stimson ;  I  want  the  young  men  to  come 
in  here.     I  am  going  to  vote  for  this  as  it  stands. 

The  President : 

Is  there  anything  else  to  be  said?  I  would  suggest  that  it 
will  have  to  be  changed  very  materially,  or  else  if  we  have  a  very 
old  or  very  distinguished  member  of  the  Bar  moving  from  some 
other  State  to  this  State,  he  has  got  to  practice  here  for  five  years 
before  he  can  be  a  member  of  this  Association. 

Lewis  S.  Young: 

Well,  that  was  not  the  intention,  Mr.  President. 

The  Secretary: 

While  we  are  waiting,  the  membership  may  be  interested  in 
this  telegram : 

"Manitou,  Colo.,  July  2. 
Hon.  Lucius  Hoyt,  Secretary  Bar  Ass'n,  Colorado  Springs,  Colo.: 
At  what  hour  Is  banquet  this  evening.    I  hope  to  be  present. 

D.  J.  BREWER. 

Applause. 

The  President : 

The  Chair  will  ^ay  that  Mr.  Justice  Brewer  will  be  informed 
promptly  of  the  hour. 

F.  E.  Gregg  (resuming  discussion  of  proposed  amendment)  : 

As  I  understand  it,  the  present  rule  simply  limits  it  to  one 
year  and  has  been  in  effect  practically  ever  since  this  organization 
was  formed.  We  have  never  experienced  any  difficulty  so  far, 
have  we  ? 
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The  President: 

Xot  that  I  have  heard  of. 

F.  E.  Gregg: 

It  having  been  eminently  satisfactory  all  this  time,  I  do  not 
see  any  reason  for  a  change. 

The  President: 

The  amendment  by  Mr.  Young  is  to  insert  after  "period  of 
one  year/'  the  words :  "and  who  has  practiced  his  profession  for  a 
period  of  five  years  in  this  or  any  other  State."  That  is  the 
amendment  The  question  is  upon  this  amendment  to  the  amend- 
ment. 

Henry  McAllister,  Jr. : 

I  am  in  hearty  accord  with  what  Judge  Hallett  and  Judge 
Stimson  have  said  upon  this  subject.  I  believe  if  any  of  us  will 
go  back  to  the  first  five  years  of  our  practice  at  the  Bar,  we  can 
realize  what  an  encouragement  would  be  held  out  to  us  if  we  could 
become  members  of  an  Association  whose  business  it  is,  according 
to  its  constitution  and  by-laws,  to  advance  the  science  of  juris- 
prudence and  increase  the  interest  in  the  profession.  And  it  seems 
to  me  that  with  our  present  careful  examination  of  applicants  for 
membership  in  the  Association  and  the  fact  that  we  have  had  no 
trouble  heretofore  in  practice  under  the  old  rules,  and  in  further 
consideration  of  the  interest  which  would  undoubtedly  l)e  taken  by 
young  men  who  are  deemed  worthy  of  membership,  in  the  work  of 
the  Association,  it  would  be  a  hardship  not  only  for  our  Association 
but  for  the  young  practitioners  at  the  Bar  if  they  were  barred 
from  membership  in  this  Association.  Therefore  I  am  in  hearty 
sympathy  with  the  sentiment  already  expressed  against  this  amend- 
ment to  the  amendment, 

E.  L.  Eegennitter: 

There  is  another  matter  in  this  amendment,  as  it  reads, — in 
the  section  as  it  originally  stood, — which  it  seems  to  me  is  fully  as 
important.  And  that  is,  that  under  this  by-law,  any  County 
Judge  of  this  State  who  is  a  layman — and  we  have  quite  a  number 
— is  eligible  to  membership  in  this  Association.     But  I  think  it  is 
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unnecessary  to  amend  in  that  particular,  or  in  the  particular  in 
which  this  amendment  is  now  offered,  because  I  think  that  when 
an  applicant  can  be  rejected  by  only  five  votes  against  him,  the 
section  is  very  good  as  it  stands  with  this  amendment  as  published. 

Lewis  S.  Young: 

There  is  no  one  who  is  a  better  friend  of  the  young  profes- 
sional man,  particularly  in  the  legal  profession,  than  I.  No  one 
has  ever  taken  more  interest  or  shown  them  more  encouragement 
than  I.  But  it  does  seem  to  me  that  we  all  have  to  get  into  our 
profession  somewhat  gradually,  and  it  is  no  hardship  for  a  young 
man  now-a-days  to  do  the  same  thing.  This  Association  is  sup- 
posed to  be  made  up  of  representative  members  of  the  profession, 
and  one  year's  practice  of  a  man's  profession  is  hardly  a  full  guar- 
antee of  his  ultimate  standing  in  the  profession,  and  it  puts  us  in 
the  |)osition  of  saying  to  the  young  man  who  has  made  a  creditable 
showing,  for  a  year  that  we  are  not  quite  sure  now  whether  we  want 
him  as  a  member,  and  we  must  let  him  present  his  application  and 
reject  it.  Xow,  I  believe  it  would  be  much  better  for  the  young 
men  of  tlie  State  instead  of  taking  chances  on  them,  and  much  bet- 
ter for  the  young  men  themselves,  instead  of  being  rejected  occa- 
sionally, to  let  them  understand  that  they  must  acquit  themselves 
creditably  for  a  period  of  five  years,  and  at  that  time  they  can  look 
forward  to  admission  into  the  Association.  As  a  consequence, 
they  can  expect,  within  tliat  period,  to  be  admitted,  and  we  will 
have  a  good,  valid  reason  for  refusing  all  their  applications  during 
that  period. 

Caldwell  Teaman: 

It  s(*enis  to  me  there  is  much  to  be  said  on  both  sides  of  this 
question.  The  suggestions  which  have  been  made  against  the 
amendment  are  persuasive;  but  there  are  those  which  could  be 
made  in  favor  of  the  amendment  which  I  think  would  be  worthy 
the  consideration  of  the  members  of  this  Association.  Since  the 
motion  was  made  and  seconded  by  me,  and  since  the  reasons  against 
it  have  been  heard,  I  realize  that  it  is  a  more  inn)ortant  question 
than  it  first  appeared  to  me  to  bo.     T  am  inclined  to  believe  that 
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the  proper  disposition  of  it  would  be  to  let  it  come  up  in  regular 
order  of  proposing  amendments  rather  than  in  this  somewhat  sum- 
mary manner.  This  would  permit  members  of  the  Association  op- 
portunity for  more  mature  reflection  before  passing  upon  it  finally. 

The  President : 

We  will  vote  upon  Mr.  Young's  amendment  first.  The  ques- 
tion is  before  you.  All  those  in  favor  of  the  amendment  to  be 
added  to  this  amendment  will  say  aye;  contrary  no.  The  amend- 
ment is  lost 

The  vote  now  is  on  the  original  amendment  to  Section  4. 

Lucius  W.  Hoyt : 

Mr.  President,  it  seems  to  me  that  Mr.  Eeginnitter's  sugges- 
tion should  receive  consideration.  Of  course  our  by-la\vs  were 
copied  from  Pennsylvania,  and  this  provision  regarding  any  State 
or  Federal  Judge  residing  in  this  State  may  have  had  some — there 
may  have  been  some  reason  for  it  there.  There  is  none  here.  I 
wall  put  it  differently:  That  if  a  person  is  a  State  Judge,  outside 
of  the  County  Judges,  he  is  necessarily  a  member  of  the  Bar.  So 
that  if  we  strike  out  the  words  "State  or,"  making  it  read,  "Any 
member  of  the  Bar  of  Colorado  or  any  Federal  Judge  residing  in 
this  State,"  we  will  have  it,  it  seems  to  me,  as  w-e  w  ish  it,  and  bar 
laymen  who  are  County  Judges.  I  therefore  move,  as  an  amend' 
ment  to  the  original  motion,  to  strike  out  the  words  "State  or." 

Seconded  by  Mr.  Kegennitter. 

The  President: 

You  have  heard  this  motion.  Is  there  anything  to  be  said 
upon  it?  • 

Joshua  Grozier: 

Might  not  that  bar  out  members  of  the  Bar  of  other  States 
who  do  not  reside  here  ? 

The  President : 

No,  I  do  not  think  so,  Mr.  Grozier.  There  is  another  pro- 
vision in  the  by-laws  by  w^hich  they  may  be  elected  as  honorary 
members  of  the  Association. 
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The  question  is  upon  striking  out  the  words  "State  or"  in  this 
printed  amendment  as  you  have  it. 

Henry  II.  Clark: 

It  seems  to  me  that  that  amendment  will  hardly  accomplish 
the  purpose  desired  by  ^Ir.  Hoyt  The  first  part  of  this  amend- 
ment provides  that  *'Any  member  of  the  Bar  of  the  Supreme  Court 
of  Colorado  residing  and  practicing  in  this  State,"  etc.  That 
would  exclude  judges  of  the  State  courts,  as  I  understand  it,  by 
merely  striking  out  the  words  "State  or,"  as  proposed. 

The  President  : 

Xo,  you  are  wrong  about  that,  because  every  other  judge  but 
a  County  Judge  is  necessarily  a  member  of  the  Bar. 

Plenry  H.  Clark : 

But  the  amendment  says,  "residing  and  practicing  in  this 
State."     A  judge  is  not  practicing  while  on  the  bench. 

The  President : 

Well,  he  is  residing  in  the  State,  if  not  practicing  here,  and  he 
does  not  lose  his  prerogatives  as  a  lawyer. 

ITenrvII.  Clark: 

I  would  suggest  that  the  amendment  would  be  clearer  if  it 
read  as  now,  with  the  further  addition:  "Or  who  has  been  ad- 
mitted to  practice  in  this  State."  It  is  not  "residing  or  practic- 
ing:" it  is  ''residing  and  pnicticing."  There  is  a  complication 
there,  in  my  judgment. 

George  W.  Musser: 

It  seems  to  me  that  Mr.  Clark  is  right  in  his  contention  there 
that  *'any  member  of  the  Bar  of  the  Supreme.  Court  of  Colorado 
residing  and  practicing  in  this  State"  would  exclude  judges,  be- 
cause jiulges  are  not  practicing  while  on  the  Bench.  As  we  have 
it  worded  there  it  would  be  ''residing  atid  practicing." 

The  President : 

Well,  the  Chair  will  rule  that  that  is  such  a  technical  ruling 
that  he  will  not  entertain  it — that  any  judge  is  not  residing  and 
])racticing  here  while  on  the  liench.  He  is  the  most  active  prac- 
titioner we  have,  generally. 
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In  that  connection,  I  would  like  to  ask  for  information.  Mr. 
Hoyt  stated  that  all  judges  excepting  the  County  Judges  are. nec- 
essarily admitted  to  the  Bar,  and  he  may  be  right ;  but  I  am  under 
the  impression  that  the  honorable  judges  of  the  Supreme  Court  of 
this  State,  under  the  Constitution,  have  not  necessarily  been  ad- 
mitted to  the  Bar.  I  believe  that  instrument  requires  only  that 
they  shall  be  ^^eamed  in  the  law."     (Laughter.) 

The  President : 

The  Supreme  Court  is  to  be  dissolved,  probably,  and  the  Court 
of  Appeals  will  take  its  place. 

What  shall  w^e  do  with  that  Statute  which  prohibits  judges 
from  practicing  law,  and  how  will  that  accord  with  this  amend- 
ment? 

Henry  A.  Dubbs: 

It  seems  to  me  that  we  are  all  overlooking  the  fact  that  there 
is  some  saving  grace  in  this  Association.  When  it  comes  to  split- 
ting hairs  in  regard  to  tlie  phraseology  of  this  by-law,  we  might 
again  raise  the  question  which  was  discussed  at  some  length  upon 
the  formation  of  the  Association — as  to  whether  a  lay  professor  of 
a  regularly  organized  law  school  in  this  State  may  be  achnitted  to 
the  Association  under  the  phraseology  of  the  by-law.  Professors 
of  collateral  subjects,  as,  for  instance,  medical  jurisprudence,  are 
perhaps  within  the  phraseology  of  the  original  by-law,  and  even  of 
the  proposed  amendment,  though  they  be  not  lawyers ;  but  when  the 
by-laws  were  originally  adopted  the  position  was  taken  that  there 
was  some  saving  grace  in  the  Association  itself,  and  that  rather 
than  attempt  to  diiferentiate  in  the  most  minute  way,  we  would 
simply  have  a  somewhat  broadened  article  and  then  rely  upon  this 
saving  grace.  If,  for  instance,  any  layman  who  happens  to  be  on 
the  Coimty  Bench  in  this  State  comes  up  for  admission,  T  have  not 
the  slightest  doubt  that  he  will  receive  the  necessary  five  votes  to 
reject  him.  And  so,  too,  with  many  of  these  other  matters.  It 
strikes  me  we  had  better  adopt  the  by-law  as  it  stands  and  take 
changes  on  our  future  good  sense. 
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E.  L.  Eegeimitter : 

Though  I  seconded  the  motion  of  Mr.  Iloyt,  it  strikes  me  that 
the  position  assumed  by  Mr.  Clark  is  correct  and  that  the  simple 
striking  out  of  the  words  "State  or"  would  not  answer  the  purpose 
it  was  intended  to  serve  at  the  time  tlie  motion  was  made.  I  think 
we  should  also  change  the  word  "practicing"  to  the  words  "who  has 
practiced."     In  that  way  we  might  make  this  motion  effective. 

Lucius  W.  Hoyt: 

Mr.  Dubbs'  remarks  appeal  to  me  very  strongly,  and  if  there 
is  no  objection  I  will  withdraw  my  amendment. 

To  which  Mr.  Regennitter,  who  seconded  the  amendment, 
consented. 

The  President : 

The  amendment  is  withdrawn. 

The  question  is  upon  the  adoption  of  the  original  amendment 
to  Section  4,  appearing  on  the  printed  slips  you  have  in  your  hands. 
All  those  in  favor  of  the  motion  will  say  aye;  contrary  no.  Car- 
ried. 

The  President : 

Is  there  any  other  new  business  to  be  considered  at  this  time  ? 

Piatt  Rogers: 

I  want  to  make  a  very  brief  report  on  the  action  which  was 
taken  at  the  last  meeting  of  the  American  Bar  Association.  I  was 
one  of  the  representatives  of  this  Association  at  Saratoga,  and  I 
took  occasion  at  that  time  in  connection  with  the  proposition  which 
was  advanced  to  decorate  the  gavel  of  the  American  Bar  Associa- 
tion, to  assure  them  that  the  Bar  of  this  State  would  send  the  sil- 
ver that  was  requisite  for  that  purpose,  which  should  be  silver  pro- 
duced by  Colorado  mines.  I  have  sent  on  twenty-five  ounces  of 
silver,  which  will  be  placed  upon  the  gavel  of  the  American  Bar 
Association  with  an  inscription  reciting  that  it  is  the  gift  of  the 
Colorado  Bar  Association  and  that  it  is  genuine  Colorado  silver. 
I  want  this  action  ratified  so  that  I  can  get  back  my  $13.50.^ 
(Laughter.) 
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The  President: 

There  is  no  covert  relation  of  sixteen  to  one  in  that  ? 

Piatt  Kogers : 

Xo,  

The  President: 

I  think  a  motion  should  be  made  that  Judge  Rogers  be  reim- 
bursed by  the  Treasurer. 

Henry  H.  Clark: 

Individually  ? 

The  President: 

By  the  Association.  That  motion  is  made;  I  think  Judge 
Stimson  made  that  motion.  (Laughter.)  The  motion  is  made  and 
seconded  that  Judge  Rogers  be  reimbursed  by  the  Association  for 
his  generosity  in  seeing  that  the  gavel  of  the  American  Bar  Asso- 
ciation was  appropriately  decorated  with  Colorado  silver,  and  he  is 
to  be  paid  without  interest  for  all  the  time  he  has  carried  this  ac- 
count against  the  Association.  Those  in  favor  of  the  motion  will 
please  say  aye ;  contrary  no.     Carried. 

Harry  N.  Haynes : 

Professor  Carpenter  was  on  the  program  yesterday  for  a  pa- 
per, but  was  unavoidably  detained,  and  unable  to  be  present.  I 
understand  he  is  in  town  to-day  and  I  think  it  is  only  due  to  the 
Association,  if  we  can  secure  the  reading  of  that  paper,  that  it  be 
done.  I  don't  know  whether  he  is  immediately  accessible  to  read 
it  now,  but  I  desire  to  suggest  before  we  adjourn  that  his  presence 
probably  may  be  had. 

The  President : 

I  will  say,  Mr.  llaynes,  that  we  are  waiting  for  him  and  ex- 
pected that  he  would  be  around  this  morning  to  read  it,  and  if  not 
we  shall  certainly  have  him  to  read  it  this  afternoon. 

Is  there  any  further  new  business  ? 

Caldwell  Yeaman: 

I  have  been  requested  by  a  number  of  the  members  of  this 
Association  to  offer  this  resolution: 
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Whereas,  In  the  opinion  of  this  Association  judicial  elections  should, 
as  far  as  possible,  be  severed  from  partisan  politics;  and. 

Whereas,  In  the  year  1903,  owing  to  recent  constitutional  changes, 
there  will  be  no  general  election  of  county  officers,  and  the  only  office  to 
be  filled  at  the  State  election  is  that  of  Judge  of  the  Supreme  Court, 
while  in  certain  parts  of  the  State  District  Judges  are  at  the  same  time  to 
be  elected  for  unexpired  terms;  and 

Whereas,  These  conditions  make  this  an  especially  favorable  time 
for  initiating  a  new  policy  as  to  the  relations  of  the  Judiciary  to  politics. 
Now,  therefore,  be  it  resolved,  * 

1.  That  the  independence  of  an  elective  Judiciary  can  be  best  Secured 
by  severing  judicial  elections  from  the  strife  and  rancor  of  the  political 
contests,  and  by  eliminating  the  obligations,  real  or  imaginary,  which 
rest  upon  the  victor  in  partisan  warfare. 

2.  That  the  Colorado  Bar  Association  urges  upon  the  people  of  Colo- 
rado the  importance  of  selecting  as  candidates  for  the  Supreme  Bench 
and  for  the  District  Bench  those  who  are  best  qualified  therefor  without 
regard  to  the  party  affiliation  of  the  nominee. 

3.  That  party  Central  Committees  are  respectfully  urged  to  consider 
the  policy  proposed  by  these  resolutions  and  to  use  their  great  infiuence 
in  favor  thereof,  this  Association  believing  that  by  so  doing  they  will 
best  promote  the  administration  of  justice  and  the  true  welfare  of  the 
state  which  is  the  ultimate  ideal  of  political  organization. 

4.  That  the  Secretary  of  this  Association  furnish  to  the  State  Chair- 
men of  political  organizations  certified  copies  of  these  resolutions,  and 
furnish  copies  also  to  the  Press. 

I  move  the  adoption  of  that  resohition. 

Seconded. 

The  President : 

Yon  have  heard  the  motion  which  has  been  made  and  sec- 
onded. Is  there  anything  to  be  said  upon  this  motion?  (No  re- 
sponse). If  not,  the  que^stion  is  upon  its  adoption.  All  those  in 
favor  of  the  motion  will  so  signify  by  saying  aye;  contrary  no. 
Carried. 

Is  there  any  further  business  this  morning? 

(Secretary  requested  members  to  meet  on  east  porch  to  be  pho- 
togr-aphrd.) 

The  Convention  was  thereupon  adjourned  to  3  p.  m. 


Digitized  by  VjOOQ IC 


42  ADDBESSE^. 

AFTERNOON  SESSION. 


Sun  Parlor,  The  Antjlers, 
Thursday,  July  2,  1903,  3  p.  m. 

Convention  called  to  order  by  President  Lunt  at  3  p.  m. 

The  President: 

I  will  ask  Mr.  Talbot  to  kindly  take  the  chair,  as  Vice-Presi- 
dent. 

Vice-President  Talbot  thereupon  took  the  chair. 

The  Vice-President: 

The  next  order  of  business  on  the  program  is  an  address  by 
Charles  W.  Haines  of  Colorado  Springs,  upon  ^^Legal  Education." 
It  gives  me  great  pleasure,  gentlemen,  to  present  Mr.  Haines  to 
you. 

Charles  W.  Haines.: 

Gentlemen,  I  do  not  know  whether  to  apologize  for  reading 
this  paper  before  I  begin  or  after  I  get  through.  Perhaps  I  had 
better  wait  until  after  I  am  done  and  some  one  else  may  make  the 
apology. 

Mr.  Haines  then  delivered  an  address  on  "Legal  Education." 

(For  the  address  see  the  appendix.) 

The  Vice-President: 

Througli  the  courtesy  of  Judge  Lindsey,  I  am  now  pennitted 
to  recur  to  the  program  of  yesterday  and  to  ask  Professor  Carpen- 
ter to  address  us  upon  the  question :  **Does  the  Power  of  the  Fed- 
eral Government  to  Regulate  Xavigation  Justify  any  Interference 
with  Irrigation  in  Colorado?"  It  gives  me  great  pleasure,  gen- 
tlemen, to  introduce  Professor  L.  G.  Carpenter,  State  Engineer  of 
Colorado. 

L.  G.  Carpenter: 

Mr.  President  and  Gentlemen :  I  feel  somewliat  presumptuous 
in  attempting  to  address  you  at  this  time  upon  the  subject  assigned 
to  me.     T  have  been  before  some  of  vou  before,  but  in  a  different 
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capacity,  and  perhaps  it  affords  me  a  little  pleasure  sometimes  to 
have  a  chance  to  get  even  with  you  and  to  talk  to  you  under  such 
conditions. 

Professor  L.  G.  Carpenter  then  delivered  an  address  on  "Does 
the  Power  of  the  Federal  Government  to  Regulate  Navigation 
Justify  any  Interference  with  Irrigation  in  Colorado  ?" 

{For  the  address  see  the  appendix,) 

The  Vice-President : 

The  discussion  of  this  paper  is  thrown  open  to  the  gentlemen 
present,  and  we  will  be  glad  to  hear  from  any  one  who  wishes  U) 
comment  upon  it.  According  to  the  program,  this  discussion  was 
to  be  led  by  Judge  Rogers,  but  he  declines  to  repeat  his  speech. 
Have  you  anything  to  offer,  Mr.  Haynes,  on  tliis  subject  ? 

Harry  N.  Haynes: 

I  do  not  think  there  is  anything  I  could  say  at  this  time  that 
would  be  of  benefit  to.  the  Association.  In  view  of  the  very  able 
pa])er  that  has  been  read  and  the  discussion  by  Judge  Rogers  yes- 
terday, all  of  which  has  at  least  had  a  tendency  to  cause  us  to  think 
on  these  subjects,  it  seems  to  me  that  any  further  discussion  at  this 
time  would  be  inopportune. 

The  Vice-President: 

When  Robert  W.  Steele  was  promoted  to  the  Supreme  Bench 
of  this  State,  Mr.  Benjamin  B.  Lindsey,  at  tlie  request  of  most  of 
the  lawyers  of  the  City  of  Denver,  was  made  his  successor  by  ap- 
pointment, and  has  since  been  the  Judge  of  Probate  of  the  County 
of  Arapahoe  and  now  of  tlie  City  and  County  of  Denver.  Upon 
the  program  is  a  paper  by  that  gentleman  on  "Recent  Statutory 
Changes  in  the  Probate  Law,"  many  of  which  changes  emanated 
from  him  in  consultation  with  otlier  Coimtv  Judges  throujrhout 
the  State.  It  is  hardly  necessary  for  me  to  introduce  Judge  Lind- 
sey to  this  audience,  but  T  do  so,  nevertheless,  with  great  pleasure. 

Benjamin  B.  Lindsey  then  delivered  his  address  on  "The  Xew 
Probate  Law." 

{For  the  address  see  the  appendix.) 
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This  practically  closes  the  program.     Is  there  any  further 
business  ?    If  not,  the  meeting  will  stand  adjourned. 
The  Association  was  thereupon  adjourned  sine  die, 

LUCIUS  W.  HOYT, 

Secretary. 


(The  following  report  of  the  Executive  Committee  was, 
through  oversight,  not  presented  to  the  Association, — The  Secre- 
tary,) 


July  2.  1903. 
To  the  Colorado  Bar  Association: 

Your  Executive  Committee*  to  whom  was  referred  the  report  of  the 
Treasurer,  have  examined  the  same  and  find  It  to  be  correct. 

Respectfully, 

H.  G.  LUNT, 

Chairman. 


ANNUAL  DINNER. 


The  sixth  animal  dinner  of  the  Association  was  held  at  The 
Antlers,  Colorado  Springs,  at  7  :30  p.  m.  of  Thursday,  July  2, 
1903,  President  Lunt  presiding. 

David  J.  Brewer,  Justice  of  the  Supreme  Court  of  the  United 
States,  Bellamy  Storer,  Ambassador  Extraordinary  and  Plenipo- 
tentiary of  the  United  States  to  Austro-IIungary,  Smith  McPher- 
son.  Judge  of  the  District  Court  of  the  United  States,  and  Louis 
G.  Carpenter,  State  Engineer  of  Colorado  and  Professor  of  Civil 
and  Irrigation  Engineering  in  the  Colorado  Agricultural  College, 
were  present  as  guests  of  the  Association. 

David  J.  Brewer,  Bellamy  Storer,  Smith  McPherson,  Ralph 
Talbot,  Clyde  C.  Dawson  and  Henry  McAllister,  Jr.,  responded. 

At  the  close  of  his  address,  Smith  McPherson  was  elected  an 
honorary  member  of  the  Association. 

At  the  close  of  the  s|3eaking  the  President-elect,  Joel  F.  Vaile, 
was  introduced  and  assumed  the  duties  of  his  office. 

Forty  members  and  guests  were  present. 


(Recently  It  has  not  been  customary  with  the  Association  to  print 
in  the  Annual  Report  the  speeches  delivered  at  the  dinner,  and  therefore 
the  Association  stenographer  was  not  present  at  the  last  dinner.  So 
many,  however,  have  requested  the  printing  of  Justice  Brewer's  speech, 
that  he  was  requested  to  revise  a  newspaper  report  and  the  result  is 
reproduced  in  the  following  pages. — The  Secretary). 


ADDRESS 


JUSTICE  DAVro  J.  BREWER. 


Mr.  President  and  Gentlemen  of  the  Colorado  Bar  Association: 

I  read  with  a  great  deal  of  interest  this  morning  the  address 
of  our  friend,  Judge  McPherson  from  Iowa,  in  which  he  spoke  so 
well  of  the  duties  of  the  profession  and  the  Bench,  and  of  the  confi- 
dence the  i^eople  have  in  the  judiciary  in  the  United  States.  It 
reminds  me  of  a  little  incident  that  occurred  recently. 

^fy  daughter,  who  lives  in  Washington,  has  two  sons.  The 
older,  ten  years  old,  is  a  quiet,  thoughtful  boy.  The  younger  is 
cliar^ed  with  some  of  your  Colorado  electricity.  One  day  with 
some  com j)an ions  the  elder  wrote  their  names  on  a  fence.  Another 
briy  said  that  he  had  broken  the  law  and  that  as  soon  as  a  police- 
man saw  what  he  had  done  he  would  be  arrested.  He  came  home 
troubled,  went  to  his  mother  and  told  her  what  the  boy  had  said. 
Jimmy,  the  younger,  who  heard  the  recital,  said:  "Never  mind, 
if  the  police  arrest  you,  we  will  take  it  up  to  grandfather's  court 
and  it  will  be  all  right." 

It  is,  slight  as  it  is,  an  example  of  the  confidence  the  people 
have  in  the  Supreme  Court.  It  is  well  they  do  have  that  confi- 
dence. I  know  there  are  some  who  seek  to  put  the  courts  to  one 
side,  to  throw  into  purely  administrative  control,  things  of  a  judi- 
cial nature.  Others  are  filled  with  a  large  appreciation  of  the  tre- 
mendous commercial  activity  of  the  day  and  regard  the  law  and 
courts  as  minor  matters  in  comparison.  So  far  from  it  being  true 
that  courts  are  losing  their  imjwrtance,  that  their  value  is  dimin- 
ishing, there  was  never  a  time  in  the  history  of  the  nation  when  the 
])ow('r  of  the  courts  should  be  more  upheld  in  all  its  vigor  than 
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to-day.  You  take  a  rural  community  or  one  in  which  there  is  only 
a  scarce  population,  with  few  large  business  transactions,  and  it  is 
a  matter  of  comparatively  small  importance  who  are  the  judges  or 
how  justice  is  administered.  But  to-day  we  see  the  most  tremen- 
dous activity  in  the  business  world  that  it  has  ever  known.  It  is 
no  longer  a  day  of  small  things.  Colossal  combinations  of  capital 
and  great  aggregations  of  labor  are  standing  in  seeming  antag- 
onism. Nothing  daunts  the  engineer;  he  laughs  at  the  mountains, 
smiles  at  the  ocean.  Science  is  triumphing  as  never  before  in  the 
most  marvelous  discoveries  and  inventions,  and  with  all  this  mate- 
rial activity,  there  is  a  constant  struggle.  It  is  not  a  mere  play 
upon  words  to  speak  of  a  conflict  between  labor  and  capital — there 
is  going  on  a  strenuous  contest  between  them. 

Capital  to<^  often  fancies  that  the  very  magnitude  of  its  under- 
takings and  the  beneficial  results  of  what  it  is  doing  justifies  the 
overriding  of  the  rights  of  individuals.  On  the  other  hand,  labor 
relies  r)n  the  mere  physical  force  it  can  throw  into  the  conflict. 
Life  is  more  strenuous  to-day,  as  President  Roosevelt  has  truly 
said,  than  ever  before. 

It  is  just  at  this  time  that  it  is  of  the  supremest  importance 
that  the  judiciary  of  the  State  and  nation  should  be  upheld  in  the 
utmost  stretch  and  reach  of  tlieir  power;  should  be  upheld  so  that 
no  representative  or  combination  of  capital  can  step  one  incli  be- 
yond the  limits  of  its  rights;  upheld  so  that  the  humblest  toiler, 
whether  the  miner  in  the  mines  of  Colorado,  picking  wealth  from 
its  hidden  bed,  the  brakeman  on  the  train,  or  the  toiler  of  the  farm, 
each  one  shall  feel  no  other  than  perfectly  safe  in  all  the  rights 
belonging  to  him,  sure  that  an  appeal  to  the  courts  will  bring  re- 
dress of  all  his  wrongs  and  secure  him  all  his  rights.  Lord  Chat- 
ham referred  to  the  sanctity  of  the  home  of  the  English  laborer  in 
a  paragraph,  the  exact  language,  but  not  the  l)eauty  of  which,  has 
for  the  moment  escaped  me,  and  which  nms  something  like  this : 
The  roof  may  leak,  the  broken  window  may  let  in  the  tempest  and 
the  cold,  poverty  may  dwell  within,  but  the  King  of  England  dare 
not  unbidden  cross  its  threshold. 
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So  should  it  be  in  this  countrv:  cverv  man's  home,  everv  man 
should  be  so  secure  that  nothing  shall  trespass  upon  his  freedom  or 
personal  rights.  After  all,  it  is  not  for  the  sake  of  these  great  ma- 
terial achievements,  these  railroads,  these  mar\'elous  industrial 
combinations  that  are  making  us  the  wonder  of  the  nations,  that 
you  and  I  and  the  American  people  live.  You  remember  what 
the  Master  said:  *'The  Sabbath  was  made  for  man,  not  man  for 
the  Sabbath  ?"  The  American  republic  exists  not  simply  for  these 
wonderful  manifestations  of  achievement,  but  to  build  up  the  in- 
dividual man ;  for  the  grandest  product  of  the  universe  is  the  inde- 
pendent American  citizen. 

As  I  have  said,  the  necessity  of  the  full  exercise  of  judicial 
power  was  never  greater  than  to-day.  So  it  is  that  these  Bar  Asso- 
ciations are  not,  as  some  think,  mere  gatherings  of  brethren  for  a 
good  time,  not  mere  social  functions  which  they  perform.  They 
are  doing  a  wondrous  work  of  goo<l  for  the  profession,  the  Bench 
and  the  Bar;  they  are  instilling  loftier  ideals,  a  stricter  regard  for 
purer  professional  ethics,  forming  such  a  standard  of  high  pro- 
fessional character  as  will  make  the  Bench  and  Bar  not  only  the 
constant  administrators  of  justice,  but  also  ever  strong  in  the  con- 
fidence of  the  American  i^eople. 

You  are  a  restraining  power,  for  every  unworthy  lawyer  or 
judge  knows  you  have  a  watch  on  him  and  will  bring  him  to  ac- 
count for  wrong-doing.  Plenty  of  men  in  this  world  have  to  be 
watched.  If  they  are  not,  they  will  lie  and  steal  and  it  is  only  the 
watchful  eye  that  keeps  them  straight.  They  say,  **The  eye  of  the 
State  Bar  is  upon  me,  and  I  have  to  be  cautious."  So  on  this  side, 
you  are  ever  alert  to  ferret  out  wrong-doing.  In  other  work  the 
Bar  Association  is  doing  much  for  the  administration  of  justice. 
You  are  ever  criticising.  Well,  it  should  be  so.  I  have  never  yet 
seen  a  man  who  was  infallible;  judges  make  mistakes.  If  they 
did  not  there  w^ould  be  no  need  of  an  Appellate  Court ;  and  even 
from  the  highest  organized  Appellate  Court  often  an  appeal  is 
taken  to  the  great  court  of  public  opinion,  which,  after  all,  is  the 
highest  court  in  the  land. 
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I  understand  you  have  in  this  State  a  proposition  to  enlarge 
your  Supreme  Court.  I  hope  it  means  also  a  longer  term  of  office. 
The  more  I  see,  the  more  firmly  I  am  convinced  of  the  value  of  a 
permanent  tenure  of  office.  Judges  are  but  himian.  Put  before 
any  man  possible  political  preferment  and  the  temptation  is  daz- 
zling; put  before  him  support  to  the  end  of  his  days  and  you  will 
give  him  an  independence  that  is,  in  the  face  of  political  competi- 
tion, of  inestimable  value.  Why  should  not  one  enter  upon  a 
judicial  life  to  which  he  feels  consecrated,  with  the  assurance  thai 
there  and  there  alone  will  come  to  him  the  rewards  of  a  lifetime^ 
And  if  it  is  only  fair  to  the  officer  who  gives  himself  to  the  mili- 
tary or  naval  service  of  his  country  that  the  nation  care  for  him 
even  when  his  strengtli  fails  and  in  the  weakness  of  age  or  disabil- 
ity he  is  only  waiting  "till  the  bugles  of  God  shall  soimd  recall," 
comforted  by  the  feeling  that  his  Government  will  care  for  him  to 
the  last,  why  should  it  not  also  be  fair  that  he  who  gives  the  best  of 
his  life  to  the  service  of  his  country  in  useful  judicial  service, 
should  be  cared  for  by  his  country  when  his  strength  and  health 
fail,  even  until  the  skeleton  crier  shall  adjourn  sine  die  his  judicial 
term.  All  Federal  Judges  are  in  that  position,  and  I  cannot  see 
why  the  State  judiciary,  consecrating  themselves  to  similar  service 
in  the  State,  should  not  likewise  be  cared  for.  This  is  important, 
for  to-day  every  man  in  the  service  of  the  State  is  brought  face  to 
face  with  the  insidious  temptations  of  wealth  or  political  advance- 
ment and  he  should  be  assured  of  that  which  will  give  strength  to 
maintain  judicial  integrity. 

We  look  back  with  pride  on  Lord  Mansfield,  on  the  picture  of 
the  angry  crowd  facing  him  at  Westminster  and  demanding  what 
he  could  not  give  and  do  right.  And  we  remember  his  noble 
answer  as  he  calmly  refused :  ''I  wish  popularity,  but  it  is  that  pop- 
ularity which  follows,  not  that  which  is  run  after.  It  is  that  pop- 
ularity which  sooner  or  later  never  fails  to  do  justice  to  the  pursuit 
of  noble  ends  by  noble  means."  Not  every  man  can  look  ahead  and 
wait  for  the  distant  reward  when  the  temptations  of  the  present 
day  are  before  him. 
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In  the  matter  of  judicial  appointments,  at  one  of  the  first  in- 
terviews I  had  with  President  Roosevelt,  he  said:  "One  thing. 
Justice  Brewer,  you  may  depend  upon,  so  long  as  I  am  Presideat 
no  judicial  appointment  shall  be  made  because  of  political  dicta- 
tion. I  shall  in  all  cases  make  as  thorough  an  investigation  as 
possible  and  shall  make  the  appointment  on  my  convictions  in  the 
case."  And  he  has  done  so;  I  know  whereof  I  speak.  His  judi- 
cial appointments  have  often  been  made  in  antagonism  to  Congres- 
sional indorsement.  Only  a  short  time  ago,  after  a  thorough  in- 
vestigation, he  passed  Republicans  by  and  appointed  Judge  Jones, 
a  Democrat,  in  Alabama,  to  the  Bench.  And  the  result  has  fully 
justified  his  action.  It  should  always  be  that  above  party,  above 
all  other  interests  should  be  the  independence  of  the  judiciary. 

I  appeal  to  you  as  members  of  the  Bar  and  Bench  to  keep  be- 
fore you  the  highest  ideals  of  life.  I  know  your  vocation  means 
bread  and  butter,  but  it  means  more  than  that,  for  it  is  to  the  glory, 
stability  and  future  welfare  of  this  nation,  that  justice  be  adminis- 
tered fairly  and  freely  in  all  eases.  May  we  put  into  our  profes- 
sional lives  that  thought  which  is  so  beautifully  expressed  as  to  per- 
sonal life  by  Oliver  Wendell  Ilolmes  in  the  Chambered  Xautilus : 

"Build  thee  more  stately  mansions,  O  my  soul, 

As  the  swift  seasons  roll! 

Leave  thy  low-vaulted  past! 
Let  each  new  summer,  nobler  than  the  la^t. 
Lift  thee  to  heaven  with  a  dome  more  vast, 
;  Till  thou  at  length  art  free. 

Leaving  thine  outgrown  shell  by  life's  unresting  sea!" 
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ADDRESS 

OF 

HORACE  G.  LUNT, 

PRESIDENT  OF  THE  ASSOCIATION. 


Qentlemen  of  the  Colorado  Bar  Association: 

The  warrant  under  which  this  Association  lives  wisely  pro- 
vides that  statutory  changes  and  deficiencies  in  the  laws  of  the  State 
shall  be  called  to  the  attention  of  the  Association,  lest  we  forget  the 
duties  which  are  imposed  upon  us  as  lawyers  to  presen-e  and  pro- 
tect our  laws. 

This  Presidential  prerogative  may  be  easy  in  years  of  legisla- 
tive catalepsy,  but  during  the  years  of  legislative  action  this  duty 
becomes  somewhat  onerous  because  of  the  trifling  value  placed  upon 
the  action  of  the  Legislature  by  that  body  itself,  in  tliat  it  makes 
no  provision  whatever  for  the  due  and  early  publication  of  legisla- 
tive enactments. 

The  Ccmstitution  provides  that  acts  shall  take  eflFect  ninety 
days  after  their  passage,  yet  every  Legislature  freely  tacks  the 
emoriienoy  clause,  indiscriminately,  upon  important  and  unimport- 
ant leiri^liition,  and  the  last  session  of  the  legislature  did  not  vary 
from  it^  predecessors  in  this  respect  As  we  must  wait  the  publica- 
tion of  the  Session  Laws,  the  Courts,  the  la^\yers  and  tlie  people 
are  left  in  ignorance  for  some  months  of  all  changes  and  additions 
to  the  Statutes. 

Xo  good  reason  exists,  nor  can  any  reasonable  excuse  what- 
ever be  given,  why  the  laws  of  the  State  should  not  be  published 
and  in  the  hanch  of  the  people  within  thirty  days  after  the  close  of 
the  legislative  session,  or  of  the  limit  of  the  veto  period.     A\nnle  it 
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may  not  be  advisable  to  authorize  tlie  publication  of  the  Statutes  by 
private  persons,  nevertheless,  if  the  L^slature  cannot  be  induced 
to  place  a  proper  value  upon  its  acts  by  properly  providing  for 
early  publication  of  the  statutes  by  the  State,  then  it  should  pei^ 
mit  and  provide  for  an  early  legal  publication  of  its  acts  by  some 
•private  party. 

It  is  probable  that  the  acts  of  the  Fourteenth  General  Assem- 
bly will  not  be  ready  for  distribution  before  August.  Through  the 
kindness  of  the  State  Printer,  your  President  was  favored  with 
proofs  of  the  Statutes,  and  in  this  way  only,  enabled  to  ascertain 
and  present  to  you  the  work  of  the  General  Assembly. 

The  work  of  the  Fourteenth  General  Assembly  compares  very 
favorably  with  its  predecessors.  It  is  rather  a  dull  and  dreary 
task  for  the  Legislator  to  confino  himself  to  the  remedy  of  acknowl- 
edged evils  or  deficiencies  in  the  Statutes ;  something  glittering  and 
startling  is  much  more  in  accord  with  his  tendencies.  Xevertlie- 
less,  the  last  session  is  to  be  applauded  for  its  omission  of  any  freak 
legislative  action  or  startling  changes  in  the  law,  and  is  certainly  to 
be  cjommended  for  some  very  necessary  and  beneficial  legislation. 

Wo  are  prone  to  ridicule  the  Legislature,  but  this  is  mocking 
ourselves,  since  the  average  Legislator  is  a  clear  reflection  of  his 
constituency.  He  floats  no  fiirtJier  from  his  moorings  than  do  his 
electors,  and  if. the  success  of  public  election  in  this  respect  is  a  fail- 
ure, as  we  profit  by  majorities,  so  must  we  suffer. 

If  our  representative  listen  to  the  ^*cry  of  the  mob,"  it  is  a  fa- 
miliar cry  from  friendly  lips,  and  in  so  doing  and  in  acting  upon 
that  cry,  he  but  expresses  the  present  inconsistent  wishes  and  vaga- 
ries of  his  people.  It  is  the  penalty  of  his  greatness  that  we  father 
upon  him  our  mistakes ;  but  as  he  offers  himself  a  vicarious  sacri- 
fice he  must  accept  the  inconsistency  of  his  fickle  people.  Time 
will  vindicate  him  if  he  is  endowed  with  soimd  judgment  and  wise 
foresight 

If  he  plays  to  the  gallery,  if  his  clouded  vision  and  defective 
judgment  mistake  the  siren  cry  of  the  populace  for  the  voice  of  the 
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people  and  the  will  of  God,  the  relentless  changes  in  the  mood  and 
whims  of  the  people  will  overwhelm  him. 

The  abuse  of  Legislators  should  begin  at  home  and  before  the 
election.  A  long,  reflective  gaze  into  the  looking-glass  by  electors 
might  cure  many  an  abuse  of  elective  power,  and  the  glass  need  not 
be  enchanted,  either.  Let  us  be  honest  enough  to  attribute  the 
greater  portion  of  the  blame  to  ourselves,  not  deride  the  imfortu- 
nate  issue  of  our  own  shortcomings  and  folly. 

The  volume  of  legislative  result  is  sizeable,  and  attempt  is 
made  only  to  call  attention  to  the  more  noteworthy  acts. 

The  two  most  important  and  voluminous  ones  are  those  refer- 
ring to  land  titles  and  to  estates.  The  codification  'of  the  probate 
law,  appearing  imder  the  title  of  "Wills,"  which,  after  a  careful 
compilation  was  presented  to  the  Legislature,  received  its  sanction. 

The  belief  is  very  general  tliat  the  effect  of  the  "Torrens  Bill'' 
will  ultimately  benefit  the  ]Deople  in  the  important  matter  of  land 
titles.  In  the  light  of  the  experience  of  other  States  with  this  act, 
we  cannot  ex|x*ct  that  people  will  immediately  and  generally  take 
advantage  of  its  beneficial  provisions.  Experience,  however,  of 
other  States,  and  their  decisions  upon  similar  acts,  will  assist  us  tf> 
properly  expedite  the  bringing  of  the  system  into  general  use.  We 
are  unprepared  to  say  whether  the  act  will  successfully  and  expedi- 
tiously provide  for  the  protection  of  titles  to  water  and  mining 
property.  Although  we  may  feel  somewhat  timorous  in  regard  to 
its  effect  upon  these  subjects,  the  ultimate  result  will  apparently  be 
so  beneficial  that  no  obstruction  to  its  operation  should  be  unnec- 
essarily thrown  in  its  way. 

Other  important  legislation  for  tlie  public  good  and  the  people 
at  large  is  comprised  within  the  l^islation  affecting  women,  delin- 
quent children  and  minors.  Adults  are  required  to  maintain  their 
pauper  parents;  the  maintenance  of  wife  and  children  is  required  ; 
compulsory  education  act  amended;  delinquent  children  and  mi- 
nors are  brought  directly  under  the  benign  influence  of  the  County 
Court;  and  thus  the  weaker  members  of  societv  have  received  at- 
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tention  at  the  hands  of  the  Legislature,  for  the  good  of  society  and 
for  the  sake  of  humanity.  Recognizing  the  fact  that  '^It  is  wiser 
to  save  children  than  punish  criminals,"  we  cannot  be  too  thankful 
for  the  faithful  work  of  those  who  have  inaugurated  in  our  State 
the  present  system  which  strikes  at  the  root  of  the  evil.  Xo  nobler 
work  can  be  carried  on  than  the  saving  of  children  from  the  evil 
effects  of  their  unfortunate  surroundings,  and  the  hands  of  those 
engaged  in  this  charity  should  be  sedulously  upheld.  The  thanks 
of  every  good-minded  citizen  should  be  extended  to  Judge  Benj.  B. 
Lindsey  for  his  zealous  and  intelligent  action  which  has  laid  the 
foundation  for  the  upbuilding  and  perfecting  of  the  manhood  of 
this  dependent  class. 

Two  Constitutional  amendments  are  now  pending,  one  to 
change  a  section  of  the  revenue  article,  and  the  other  providing  for 
the  consolidation  of  the  Supreme  Court  and  the  Court  of  Appeals. 
Of  the  latter  it  need  only  be  said  now  that  the  amendment  ought  not 
to  fail  through  any  fault  of  this  Association,  and  although  it  may 
be  too  early  to  begin  the  campaign,  no  measures  for  preparation 
should  be  overlooked.  We  know  by  experience  that  it  is  as  difficult 
to  secure  tlie  adoption  of  a  beneficial  amendment  as  to  defeat  a  bad 
and  dangerous  one. 

The  questionable  eight-hour  act  did  not  receive  the  approba- 
tion of  die  Legislature.  Claims  of  laborers  are  preferred.  The 
State  Board  of  Arbitration,  heretofore  provided  for,  has  been  aided 
by  further  legislation.  No  employee  between  the  ages  of  eighteen 
and  sixty  years  can  be  discharged  solely  and  only  upon  the  ground 
of  age.  The  hours  of  employment  for  women  and  children,  in  cer- 
tain establishments,  are  restricted,  and  such  employees  protected. 
In  the  execution  of  a  chattel  mortgage  upon  household  goods, 
or  a  deed  upqn  the  homestead,  both  husband  and  wife  must  now 
join- 
As  a  protection,  evidently,  of  free  labor,  no  one  can  deal  in 
any  goods,  wares  or  merchandise  manufactured  within  the  Peniten- 
tiary, without  a  license  from  the  Secretary  of  State,  and  such 
goods  must  be  branded  as  "convict  made." 
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The  product  of  the  busy  bee  has  been  protected  against  adul- 
teration. 

The  Criminal  Code  has  received  a  few  changes,  and  the  law  of 
corporations  is  affected  in  a  few  minor  points. 

The  qualification  of  electors  has  at  last  been  dignified  by  the 
requirement  of  United  States  citizenship. 

It  is  made  a  fraud  as  against  creditors  to  sell  any  portion  of  a 
stock  of  merchandise  otherwise  than  in  the  ordinary  course  of  trade, 
or  to  sell  an  entire  stock  of  merchandise  in  bulk,  unless  the  seller 
and  purchaser  agree  togedier,  perform  certain  prerequisit-es,  and 
notify  all  tlie  creditors  of  the  merchant,  of  the  sale. 

The  laws  relating  to  game  and  fish  seem  to  have  l^een  Avell  re- 
vised. 

Tr)  holidays,  Lincoln's  Birthday  has  been  added,  and  process 
may  now  issue  and  be  served  on  Sundays  as  well  as  on  the  named 
holidays. 

We  believe,  as  was  suggested  at  last  year's  meeting,  that  there 
should  be  a  revision  and  codification  of  the  laws  of  the  State  in  re- 
gard to  irrigation.  The  changes  which  have  been  injected  into  the 
law  biennially  have  caused  such  a  chaotic  condition  that,  at  least 
generally,  we  are  unable  to  satisfactorily  determine  the  condition  of 
the  law.  Because  the  General  Assembly  did  not  appreciate  the  re- 
sults of  the  last  commission,  is  no  reason  why  the  'law  should  not 
be,  at  this  time,  collected  and  simplified  in  the  light  of  experience 
and  decisions.  There  certainly  are  several  inconsistent  acts  upon 
the  Statute  Books,  and  at  the  last  session  authority  was  given  to 
change,  or  complicate,  perhaps,  a  portion  of  the  system  of  irriga- 
tion as  existing  in  tbis  State  at  tlie  present  time,  by  the  act  in  re- 
gard Xjo  what  is  called  "the  district  system."  Other  measures  were 
also  passed,  amplifying  certain  powers  given  under  the  present  law, 
and  creating  new  rights.  A  subject  so  vital  to  the  material  well- 
fare  of  the  State  ought  not  to  rest  partially  in  written  law,  partially 
in  unwritten  law,  and  partially  upon  the  decisions  of  the  Courts. 

A  curious  piece  of  special  legislation  appears  in  the  matter  of 
traveling  libraries,  which  have  been  provided  for  by  "The  Colorado 
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Traveling  Library  Commission,"  the  commission  being  made  a  spe- 
cial, perpetual  perquisite  of  the  Colorado  Federation  of  Women^s 
Clubs,  the  Grovemor  being  required  to  name  the  Trustees  of  such 
libraries  from  the  names  presented  to  him  by  that  Federation. 

A  new  act  was  passed  concerning  the  construction,  equipment 
and  operation  of  mines  and  mills,  and  all  other  acts  in  conflict 
therewith  rejyesHed ;  and  it  is  now  a  matter  of  grand  larceny  to  steal 
ora  I 

A  long  act  was  necessary  to  provide  for  and  protect  public 
printing. 

Railroads  received  some  attention ;  all  damage  by  fires  set  out 
by  railroads,  whether  negligently  or  otlierAvise.  must  be  paid  for, 
but  the  liability  inures  only  to  the  owner  or  mortgagee  of  the  proi> 
erty  damaged,  and  cannot  pass  by  assignment  to  any  insurance 
company  that  has  written  a  policy  thereon. 

The  stock  indiistrv  of  the  State  obtained  all  that  it  asked  for, 
and  brands  and  marks,  and  inspection  of  cattle,  seem  to  be  fully 
protected  as  far  as  State  law  can  act 

Under  Towns  and  Cities,  a  fireman's  pension  fund  has  been 
provided;  power  is  grant^ed  to  erect,  establish  and  maintain  hos- 
pitals, orphanages,  donnitories  and  ^^>ther  suitable  places  of  relief 
for  persons  in  sickness  and  distress  through  poverty;"  official  sala- 
ries seem  to  have  been  equated.  An  important  addition  is  that 
ninety  days'  notice  must  be  given  before  a  recovery  can  be  had  for 
personal  injury  or  death,  against  cities  or  towns,  on  account  of  their 
negligence.  The  officers  of  the  municipality  may  be  increased  by 
the  election  of  a  Board  of  Trustees  of  Water  Works,  if  the  people 
so  desire. 

The  Code  of  Procedure  has  been  changed  in  a  few  particulars, 
notably  in  regard  to  injimctions.  Xo  injunction  shall  hereafter 
issue  to  restrain  the  passage  or  enforcement  of  penal  ordinances. 

Before  an  injunction  can  now  issue,  ex  parte,  certain  specified 
affidavits  disclosing  certain  indisj>ensable  facts  must  be  filed,  and 
a  new  and  additional  bond  is  required.  The  temporary  restraining 
order,  if  granted,  must  be  heard  witliin  five  days,  and  if  upon  such. 


Digitized  by  LjOOQ IC 


or  aiiy  other,  hearing,  or  upon  the  trial,  it  is  found  that  no  emer- 
gency existed,  authorizing  the  issue  of  such  order,  the  complaint  is 
to  be  dismissed  without  regard  to  its  merits,  and  summarj'  judg- 
ment entered  upon  the  emergency  bond. 

The  requirements  for  a  rehearing  upon  an  injunction  granted 
after  notice,  are  also  changed  somewhat. 

The  provisions  for  depositions  of  witnesses  without  the  State 
have  been  amplified. 

There  are  two  acts  in  regard  to  change  of  venue.  One  is  a 
most  reprehensible  and  questionable  species  of  special  legislation, 
affecting  cases  where  an  application  is  made  for  a  receiver  of  cor- 
porations carrying  on,  in  cities,  certain  industries  which  seem  to  be 
public  utilities.  If  such  a  case  is  brought  or  pending  in  any  county 
other  than  the  one  in  which  the  city,  town  or  village  is  situate,  the 
Court  must,  upon  application  for  a  receiver,  of  its  own  motion, 
change  the  venue  to  the  Court  of  the  county  in  which  such  town, 
city  or  village  may  be  situate.  This  is  clearly  a  case  where  the 
"cry  of  the  mob"  prevailed  over  sober  sense.  There  is  now  a  direct 
conflict  of  the  laws  on  this  subject.  Further,  this  act  not  only  pro- 
vides for  such  change  of  venue  but  undertakes  to  limit  the  jurisdic- 
tion of  the  District  or  County  Courts  as  to  the  appointment  of  a 
receiver  for  the  property  of  the  corporations  of  tlie  character  therein 
named.  It  would  seem,  also,  as  if  some  of  the  decisions  of  the  Su- 
preme Court,  in  regard  to  what  may  be  embodied  in  the  title  of  an 
act,  have  been  ignored. 

A  praiseworthy  act  was  the  creation  of  a  "Surplus  Fund'' 
from  the  hoped-for  surplus  after  the  payment  of  approj)riations, 
with  the  laudable  purjx)se  of  paying  the  deficiency  warrants  issued 
in  1899  for  the  maintenance  of  the  penal,  charitable  and  educa- 
tional institutions  of  the  State. 

It  was  very  unfortunate  and  discouraging  for  those  earnestly 
working  for  the  higher  standard  of  the  medical  profession  that  the 
so-called  medical  bill  received  the  Governor's  veto. 

Only  two  memorials  were  passed.  The  Secretary  of  the  Inte- 
rior was  memorialized  to  protect  us  against  wild  animals  in  the 


forest  and  timber  reservations ;  and  Congress  was  asked  to  create  in 
the  Department  of  Agriculture  a  bureau  to  be  known  as  the  Bureau 
of  Public  Roads. 

The  demand  for  the  election  of  United  States  Senators  by  the 
people  is  another  strain  of  the  siren's  song. 

A  bill  providing  for  the  vote  of  the  people  upon  five  United 
States  Senatorial  aspirants,  the  one  securing  a  plurality  vote  to  be- 
come the  choice  of  the  Legislature  as  in  the  case  of  Presidential 
Electors,  failed  to  pass. 

This  proposed  change  clearly  overlooks  the  perfected  scheme 
of  our  Government.  Such  tinkering  of  the  Constitution  is  not 
warranted  by  the  conditions,  and  before  acting,  it  would  be  discreet 
for  Tis  to  ponder  upon  the  favorable  criticism  of  distinguished  for- 
eign critics  like  DcTocqueville  and  Bryoe  upon  the  Senate  as  the 
representative  body  of  the  people. 

Because  we  had  trouble  at  the  recent  session  in  the  election  of 
a  United  States  Senator,  it  is  claimed  that  the  whole  people  could 
do  hotter.  Tn  the  light  of  certain  late  legislative  contests  as  to  the 
validity  of  legislative  elections,  are  we  warranted  in  believing  that 
a  jKjpular  election  of  Senators  would  better  express  the  somewhat 
mythical  ^*will  of  the  people?"  In  the  present  time  of  hurry  and 
bustle  we  do  not  look  far  enoTigh  into  the  future;  we  consult  but 
our  temporary  pleasure  and  slip  along  to  "ills  we  know  not  of." 
The  claim  tliat  the  people  should  act  directly  in  this  matter  capti- 
vates the  vacillating  mind  of  the  unthinking,  with  little  regard  to 
the  actual  condition  of  affairs. 

The  Legislature  is  presumed  to  be,  and  by  our  wise  choice 
could  easily  be  made  in  fact,  a  deliberative  body.  Possibly  many 
Legislatures  are  not  over-burdened  witli  wise  deliberation,  but  if 
the  I^egislators  chosen  directly  by  the  people  cannot  fairly,  hon- 
estly and  wisely  elect  a  Senator,  how  can  we  impute  so  much  greater 
fairness,  lioncvsty  and  wisdom  to  the  same  people  in  the  election  of  a 
Senator?  In  this  case  would  it  not  be,  the  greater  the  prize,  the 
greater  the  failure? 


Google 


If  the  present  method,  as  it  is  claimed,  breeds  corruption  and 
other  crimes,  the  proposed  change  will  simply  increase  the  corrup- 
tion and  such  attendant  crimes.  If  the  election  in  Delaware  had 
been  in  the  hands  of  its  people,  the  candidate  would  evidently  have 
succeeded  in  his  nefarious  design. 

The  root  of  the  evil  lies  in  ourselves,  not  in  the  Legislators; 
failing  to  elect  honest,  practical  ^nd  efficient  men  to  the  Legisla- 
ture, the  people  would  fail  just  as  unquestionably  in  the  election 
of  United  States  Senators,  and  we  will  always  fail  in  the  election 
of  both  until  we  diligently  pursue  and  reverence  our  political 
duties. 

Municipal  ownership  is  a  strain  of  die  song  of  the  siren  which 
may  decoy  us  from  the  safe  path.  It  vibrated  through  the  last 
session  and  found  some  expression.  It  is  not  a  panacea  for  all  ills : 
indeed  a  serious  and  fair  consideration  of  the  question  will  show 
that  the  resultant  dangers  of  such  ownership  overshadow  its  sup- 
posed advantages.  Ownership  by  the  people  of  various  industries 
has  given  then  a  ^^taste  of  blood,"  from  which  they  cannot  escape, 
and  in  their  madness  it  would  seem  as  if  the  municipality  was 
bound  to  devour  all  enterprises  which  affect  its  inhabitants  in  the 
least  degree.  This  is  leading  up  to  a  dangerous  paternal  and 
sumptuary  government  wherein  all  individuality  must  be  lost. 

It  has  already  led  conservative  England  into  absurdities. 
There  are  certain  industries  tending  directly  to  monopolies  which 
properly  fall  within  the  domain  of  a  municipality,  but,  barring  the 
few  acknowledged  ones,  local  peculiarities  can  alone  determine  the 
others.  When  a  municipality  branches  out  into  all  sorts  of  minor 
trades  of  a  speculative  and  experimental  character,  incurs  larae  and 
extended  liabilities  in  the  prosecution  of  such  trades,  increase's  local 
taxation  to  an  oppressive  degree,  it  is  time  for  us  to  pause — and 
think.  In  England  the  matter  has  gone  to  such  an  extent  that  the 
people  are  already  revolting  against  these  exploits  of  municipali- 
ties, recognizing  the  danger  that  must  inevitably  come  if  the  inev- 


itable,  heavy  expenditures  are  permitted.     Are  we  wise  enough  to 
profit  by  its  mistakes  ? 

Glasgow,  as  we  all  know,  is  cited  as  a  model  municipality  in 
this  respect,  but  when  we  find  that  this  city,  and  others  in  England, 
operate  not  only  what  are  properly  known  as  public  utilities,  but 
the  old-clothes  market^  lodging  houses,  hotels,  theaters,  pawn  oflSce, 
nursing  home,  gospel  tent;  that  they  farm  several  thousand  acres 
of  land,  breed  rabbits,  run  a  sheep  farm,  grow  hops,  own  a  race 
course,  trade  in  soap,  oil,  tallow  and  mortar,  and  not  only  furnish 
milk,  but  feeding  bottles  with  it,  the  purchaser  being  required  to 
bring  the  nipples  at  specified  intervals  to  the  municipal  milk  store 
that  their  cleanliness  may  be  tested — it  is  just  to  declare  that  the 
song  of  municipal  ownership  has  bewitched  the  people. 

The  range  of  municipal  activity  is  thus  constantly  widening 
and  its  efficiency  steadily  deteriorating.  A  bureaucracy  of  munic- 
ipal office  holders  is  necessarily  formed,  and  the  competition  of 
municii>al  authorities  in  these  lines  has  resulted  in  the  crushing  out 
of  individual  enterprise,  and  precipitating  municipalities  improvi- 
dently  into  the  most  irrational  sort  of  projects.  Inefiiciency  fol- 
lows, with  total  disregard  of  municipal  expenditures. 

Activity  in  these  trifling  matters,  which  should  be  left  to  indi- 
vidual initiative,  staggers  the  prudent  man,  as  it  means  an  alarm- 
ing expansion  of  municipal  indebtedness  with  the  consequent  in- 
crease in  taxation.  Once  started  on  this  line,  can  we  doubt  the  ex- 
travagance to  which  our  people  will  go  ? 

Is  this  distressing  future  at  hand  for  the  new  City  and  County 
of  Denver?  It  is  said  that  the  corporation  known  as  the  City  and 
County  of  Denver  "shall  have  the  power,  within  or  without  its  ter- 
ritorial limits,  to  construct,  condemn  and  piirchase,  acquire,  leai^e, 
add  to,  maintiiin,  conduct  and  operate  water  works,  light  plants, 
jK)wer  plants,  transportation  system,  heating  plants,  and  any  other 
public  utilities  or  works  or  ways  local  in  use  and  extent,  and  every- 
thing required  therefor,  for  the  use  of  said  City  and  County  and 
the  inhahitants  thereof/' 
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At  the  convention  of  the  Denver  charter  makers  it  is  reported 
tliat  **not  content  with  the  ordinary  utilities,  Mr.  Blank  went 
further  and  argued  in  favor  of  Denver  owning  and  operating  its 
coal  mines  and  its  gas  fields,  and  the  new  charter  should  contain  a 
basis  for  Denver  ultimately  branching  out  into  these  exploits.  The 
maehiiiory  should  bo  prepared." 

The  bewitching  cries  of  "free  and  unrestricted  competition" — 
^'free  and  'unrestricted  municipal  ownership"  are  dangerous  and 
seductive  conceits,  bewitching  the  unwary  with  the  image  of  free- 
dom ;  "License  they  mean  when  they  cry  liberty." 

The  line  of  proper  municipal  ownership  can  be  fairly  drawn 
at  what  vitally  touches  the  public;  at  those  public  utilities  which 
open  the  way  to  monopoly,  and  any  further  extension  of  power  or 
perfonnance  will,  in  the  end,  be  disastrous. 

Several  bills  before  the  Legislature,  touching  the  ever-present 
matter  of  trusts  and  monopolies,  failed  in  their  passage.  One  bill 
was  virtually  a  copy  of  the  Sherman  Act,  and  will  doubtless  be  pre- 
sented to  future  Legislatures.  The  interpretation  of  that  act  pre- 
sents a  critical  problem,  accentuated  by  tlie  recent  decision  in  the 
<iase  of  the  United  States  vs.  the  Northern  Securities  Company,  and 
our  future  action,  along  certain  essential  lines,  must  be  determined 
by  the  light  of  this  so-called  Merger  Case. 

We  ought  not  to  ignore  the  tendencies  of  the  day  towards  cen- 
tralization or  combination  of  capital ;  it  can  benefit  far  more  than 
it  can  injure  us,  if  we  legislate  wisely  and  with  even  a  mild  degre<" 
of  foresight  Tf  we  listen  to  the  cry  of  the  mob  and  strike  wherever 
capitiil  may  raise  its  head,  the  result  will  be  as  futile  as  it  is  foolish. 
We  may  ftr)rrow  that  this  is  a  commercial  age,  but  one  of  the  pres- 
ent, ]x*rhai>s  temporary,  results  of  our  vaunted  civilization  is  com- 
mercialism, and  the  war  of  diis  peaceful  age  is  a  battle  for  commer- 
cial supremacy.  The  way  to  improve  commercial  ideiis  and  meth- 
ods is  not  by  persecution,  but  by  lawful  restraint.  Capital  requires 
and  seeks  the  protection  of  the  law,  and  it  were  idle  to  blazen  to  the 
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world  that  the  people  of  this  country,  at  least,  are  unable  to  ec>i>e 
with  the  problems  that  advancing  knowledge  and  power  present. 

Time  shows  that  we  made  mistakes  under  early  and  primitive 
conditions  which  we  ought  now  to  wisely  correct  to  meet  the  mar- 
velous changes  wrought  by  human  activity  and  ingenuity.  It  is 
said  that  the  interpretation  of  the  anti-tnist  act-  by  the  Supreme 
Court  is  totally  variant  from  the  design  of  the  act  as  pro]X)sed  by 
its  authors.  Such  interpretation  certainly  seems  to  be  antagonis- 
tic to  generally  accepted  conditions.  These  conditions  have  come 
to  stay;  let  us,  therefore,  as  we  must,  accept  the  result  as  forced 
upon  us  by  the  decision  of  the  Supreme  Court,  act  prudently  and 
change  the  laws  so  that  there  may  be  harmony  between  these  condi- 
tions and  the  interests  of  the  people. 

It  is  idle  to  conceal  or  minimize  tlie  logical  effect  of  the  de- 
cision in  the  Merger  Case;  a  moment's  reflection  will  show  the 
alarming  extent  to  which  it  can  be  logically,  and  therefore  must  Ix*, 
carried.  The  Sherman  Act  (and  many  of  the  States  have  already 
patterned  their  legislative  action  after  that  act)  eliminated  the 
question  whether  a  contract  or  agreement  in  restraint  of  competi- 
tion or  trade  is  reasonable  or  lavsrful,  and  broadly  declares  that 
every  combination  of  capital,  no  matter  by  whom  or  what,  is  in  re- 
straint of  trade,  if  the  possibility  exists  that  such  combination  has 
the  power,  under  any  circumstances,  to  become  a  monopoly. 

It  matters  not  that  the  great  Senator  most  directly  concerned 
with  this  enactment  supposed  that  the  act  forbade  unreasonable  or 
unlawful  contracts  only,  and  did  not  apply  to  reasonable  or  lawful 
contracts  in  restraint  of  trade;  nor  that  the  Attorney  General,  be- 
fore he  won  the  Merger  Case,  believed  that  this  act  should  be  so 
modified  as  to  forbid  only  unreasonable  restraints  of  trade,  because 
tlie  Court  has  held  that  every  such  contract  or  agreement  or  combi- 
nation, no  matter  how  beneficial  it  may  prove,  is  in  restraint  of 
trade.  Hence  the  only  lawful  action  for  us  now  is  to  appeal  to 
Caesar,  in  the  person  of  Congress  and  the  Legislatures,  with  the 
hope  that  by  prompt  action  the  effects  of  the  dangerous  position  this 
decision  has  placed  us  in  may  be  remedied. 
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This  decision  cannot  be  confined  to  the  case  of  the  railroads 
immediately  aflfected,  because  we  doubt  whether  any  statute  of  limi- 
tations exists  which  would  prevent  the  Government  from  attacking 
other  mergers  of  railway  companies  in  every  part  of  the  country, 
although  such  mergers  have  been  long  acknowledged  as  judicious 
and  as  advantageous  to  the  community.  When  we  consider  the 
immense  volume  of  capital  invested  in  railroads,  the  industries 
closely  allied  and  dependent  upon  these  railroads,  and  the  army  of 
people  employed  by  railroads,  it  will  be  readily  seen  how  far-reach- 
ing is  an  attack,  no  matter  how  honest,  upon  their  economic  and 
financial  stability.  Recognizing  also  that  this  act  will  doubtless  be 
applied  to  industries  other  than  railroads,  its  penetrating  and 
dampening  effect  is  obvious.  The  possibility  of  further  and  dan- 
gerous action  under  the  Sherman  Bill  was  readily  recognized 
throughout  the  country,  and  the  haste  with  which  the  Treasury  De- 
partment and  the  Attorney  General  sought  to  minimize  its  effect, 
and  to  assure  the  people  that  no  further  action  would  be  taken, 
shows  that  discerning  people  readily  recognize  the  Pandora's  box 
which  has  been  opened. 

Even  the  Circuit  Court  in  its  decision  in  the  Northern  Secur- 
ities case,  seemed  to  feel  the  injustice  of  the  inexorable  force  of 
precedent  as  handed  out  to  it  by  the  United  States  Supreme  Court, 
inasmuch  as  that  Court  was  careful  to  say  that  it  was  not  called 
upon  to  determine  any  of  the  great  commercial,  economic  or  polit- 
ical questions  of  the  case,  regarding  them  as  questions  of  public 
policy  which  Congress  must  determine. 

In  this  connection  the  cry  that  "competition,  free  and  unre- 
strained," is  necessary  for  the  pursuit  of  life,  liberty  and  happi- 
ness, is  another  cry  of  the  siren,  deceptive  and  misleading.  If  the 
struggle,  for  instance,  between  individuals  for  the  acquisition  of 
wealth,  and  between  competing  railroads,  could  be  carried  on  with 
sweetness  and  light,  free  and  unrestrained  competition  would  be 
only  "a  dull  spirit ;"  but,  taking  mankind  as  it  is,  with  its  passions 
and  prejudices,  a  combination  of  capital  which  may  and  does  elimi- 
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nate  wild  and  unrestrained  competition,  is  not  the  evil  some  would 
paint  it 

Why  ignore  or  bemoan  or  antagonize  the  tendency  of  the  times 
to  the  combination  of  capital  ?  It  can  and  will  be  the  instrument 
of  advantage  for  human  advancement  It  is  a  goodly  human  char- 
acteristic which  leads  competitive  men  to  co-operate  and  combine  in 
vast  enterprises. 

Both  competition  and  combination  are  human  traits  which 
have  grown  along  their  respective  lines  to  huge  proportions.  Both 
are  dangerous  traits  unless  properly  curbed.  Free  and  unre- 
strained competition  is  as  dangerous  to  present  business  pursuits 
and  transactions  of  life  as  free  and  unrestrained  combination  of 
capital.  Reason  and  experience  show  that  upon  both  must  be 
placed  limitations  and  restraints,  and  both  must  be  guarded  and 
protected  to  the  end  that  neither  becomes  prejudicial  to  the  public 
interest 

Able  argument  has  been  made  against  the  possibility  of  the 
affirmance  of  the  Merger  decision;  nevertl»eless,  we  can  pretty 
safely  assume  its  affirmance  by  the  Supreme  Court,  and  in  tlie 
light  of  its  past  decisions,  we  may  further  safely  assume  that  the 
inhibitions  of  the  act  will  not  be  confined  to  railroads,  in  spite  of 
the  exceptions  heretofore  mentioned  by  Mr.  Justice  Peckham. 

It  has  taken  some  years  to  centralize  the  eflfect  of  the  act  as 
against  railroads;  it  may  not  take  so  long,  through  Federal  and 
State  decisions,  to  apply  its  prohibition  to  other  industrial  combi- 
nations. Upon  the  possibility  of  the  extended  injury  and  financial 
disturbance  which  may  result  to  innocent  people  if  a  circumspect 
use  of  capital  is  so  restricted,  it  is  the  part  of  wisdom  to  forestall 
such  disturbance  by  proper  explanatoiy  and  restrictive  legislation. 

It  is  a  serious  question  whether  the  State  Legislature  should 
impose  upon  our  Supreme  Court  the  duty  of  passing  upon  so  many 
questions  arising  out  of  political  controversies,  except  in  most  ex- 
traordinary and  unusual  circumstances.  Such  cases  are  compara- 
tively rare.     Probably  the  most  disagreeable  work  for  which  the 
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Supreme  Court  is  called  upon  is  to  decide  apparently  petty  disputes 
arising  out  of  the  so-called  Australian  Ballot  Law.  The  reports 
contain  many  such  decisions  which  ought  never  to  have  been 
brought  to  the  attention  of  a  judicial  tribunal;  the  points  involved 
were,  in  a  sense,  trivial,  and  could  have  properly  and  promptly 
been  determined  by  some  special  board  constituted  for  the  pur- 
pose of  passing  upon  just  such  questions;  or,  what  perhaps  is  bet- 
ter, should  have  been  relegated  to  the  State  Central  Committee  of 
the  respective  parties.  Probably  there  are  some  such  questions 
which  should  and  must  be  passed  upon  by  the  Court,  since  the  car- 
rying out  of  the  law  is  entrusted  to  public  officials,  but  these  dis;- 
putes,  with  a  very  few  exceptions,  should  not  be  carried  further 
than  the  District  Courts.  Again,  the  constitutional  provision  by 
which  either  house  of  the  General  Assembly,  or  the  Governor^  may 
call  upon  the  Supreme  Court  for  its  views,  should  be  eliminated  or 
greatly  restricted.  The  Attorney  General  is,  by  the  Constitution, 
the  advisor  of  the  executive  and  legislative  departments,  and  the 
Supreme  Court  ought  not  to  be  required  to  give  its  opinion  as  is 
provided  by  the  Constitution.  We  readily  recognize  the  impropri- 
ety and  danger  of  decisions  of  the  Supreme  Court,  trenching,  as 
they  must,  upon  matters  which  have  not  been,  but  should  be,  tried 
and  determined  in  the  regular  course  of  procedure.  It  would  seem 
that  tliese  decisions  of  our  Supreme  Court  are  precedents  from 
which  it  might  be  difficult  to  escape  when  the  question  is  presented 
to  that  Court  later.  In  some  other  States,  where  this  duty  is  im- 
posed upon  the  Supreme  Court,  such  decisions  are  by  law  merely 
advisory  and  cannot,  therefore,  become  precedents  to  be  necessarily 
followed. 

The  time  has  come  when  there  should  be  a  thorough  codifica- 
tion of  the  Statute  Laws  of  our  State,  and  possibly  it  would  be  a 
wise  move  to  provide  for  the  annotating  of  such  statutes.  At  pres- 
ent they  are  scattered  through  a  number  of  volumes.  Our  present 
excellent  Annotated  Statutes  are  a  great  convenience  to  the  pro- 
fession, but  it  is  a  serious  question  whether  the  State  should  allow 
siicli  a  publication  as  the  Annotated  Statutes  to  pass  into  private 


hands.  Experience  has  shown  that  in  those  States  where  a  com- 
mission has  been  appointed  to  codify  and  annotate  its  statutes,  the 
result  has  not  only  been  satisfactory  to  the  profession,  but  the  cost 
of  such  volumes  has  been  much  reduced. 

In  this  connection  it  may  be  said  that  the  publication  of  the 
Supreme  Court  reports  is  very  unsatisfactory  to  the  profession; 
they  are  neither  promptly  printed,  nor  are  the  published  volumes, 
in  material,  execution  or  indexing,  worthy  of  their  importance. 

The  praiseworthy  efforts  of  the  American  Bar  Association  to 
procure  uniform  legislation  upon  all  possible  legal  matters  resulted 
in  the  creation  by  the  State  of  a  "Commission  for  the  Promotion  of 
Uniformity  of  Legislation  in  the  United  States,"  and  the  Commis- 
sioners are  regularly  appointed  by  the  Governor.  It  might  be 
profitable  for  us  if  this  Commission  were  a  little  more  active  in  its 
work,  and  if  it  would  insist  upon  some  favorable  action  or  co-opera- 
tion by  and  on  "the  part  of  the  Colorado  Bar  Association. 

Our  ConMnittee  on  Law  Eeform  should  be  aided  by  the  mem- 
bers of  the  Association  at  large.  As  we  all  experience,  there  are 
several,  if  not  many,  existing  statutes  which  our  practice  discloses 
should  be  corrected,  amplified  and  explained  by  further  legislation. 
If  the  members  of  the  Association  would  consider  themselves  a 
Committee  of  the  whole  upon  this  subject  of  law  reform,  and  aid 
the  committee  with  persistent,  but  well  digested,  suggestions,  the 
work  of  the  committee  would  be  strengthened  and  more  successfully 
directed  to  the  bettering  of  legislation. 

The  benefit  that  the  Association  has  been  to  the  Bar  and  State 
at  iarge  cannot  be  ignored.  Its  power  for  the  good  of  the  State  will 
be  further  enhanced  if  we  will  trouble  ourselves  with  these  some- 
what unpleasant  details  and  assume  the  duty  which  our  Associa- 
tion has  imposed  upon  us  of  securing  pro]ier  legislation. 


ADDRESS 


THOMAS  C  BROWN 

OP 

GUNNISON,  COLORADO. 


IS  A  LEGAL  CONFUCT  IMMINENT  BETWEEN  THE  FEDERAL  AND 
STATE  GOVERNMENTS  BY  REASON  OF  THE  CONSTRUC- 
TION OF  THE  GUNNISON  TUNNEL? 

The  following  question  is  propounded  by  the  Bar  Association, 
tx)-wit: 

"Is  a  legal  conflict  imminent  between  the  Federal  and  State 
Governments  by  reason  of  the  construction  of  the  Gunnison  Tun- 
nel r 

The  inquiry  suggests  that  there  may  be  legal  grounds  for  a 
conflict  between  the  Stiite  and  Federal  Governments,  resulting  from 
the  acquisition  by  the  latter  of  tlie  rights  of  the  State  to  the  tunnel 
and  the  construction  and  operation  of  tlie  same  as  a  canal,  and  the 
diversion  of  waters  of  the  Gunnison  River  and  the  application  of 
th(^  same,  in  the  reclamation  of  arid  lands  in  the  valley  of  the  Un- 
comixihgre. 

At  the  very  threshold  of  the  inquiry  must  be  considered  what 
riglits  if  any  to  tlie  waters  of  the  Gunnison  River  (a  public  stream 
of  the  State)  the  United  Stiites  has  or  can  secure,  which  are  at  all 
superior  to  the  riglits  which  might  be  acquired  in  the  same  manner 
by  any  canal  company  or  by  an  individual  seeking  to  divert  waters 
from  a  public  stream  for  the  same  purpose  ?  If  the  Federal  Gov- 
ernment has  secured  any  superior  rights  in  this  respect,  it  will  be 
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necessary  to  ascertain  how  tliose  rights  have  been  secured,  and  how 
the  same  may  be  exercised. 

Our  Constitution,  which  forms  an  important  part  of  the  com- 
pact between  the  State  and  Federal  Government  upon  which  the 
State  was  admitted  into  the  Union,  expressly  provides  (Sec.  5,  Ar- 
ticle 16)  that  "the  water  of  every  natural  stream,  not  heretofore 
appropriated,  within  the  State  of  Colorado,  is  hereby  declared  to  be 
the  property  of  the  public,  and  the  same  is  dedicated  to  the  use  of 
the  people  of  the  State,  etc." 

By  Section  6  of  the  same  article  it  is  provided  that  "Priority 
of  appropriation  shall  give  the  better  right  as  between  those  using 
the  water  for  the  same  purpose,"  eta  And  preference  right  is 
given  first  for  domestic  purposes,  second,  for  agricultural  purposes, 
and  third,  for  manufacturing  purposes.  There  has  also  been  some 
Federal  legislation  recognizing,  in  the  arid  States,  tlie  right  of  the 
prior  appropriator  of  water  to  beneficial  use.  In  the  absence  of 
these  Constitutional  and  statutory  provisions,  the  Common  Law  doe- 
trine  of  riparian  ownership  would  probably  obtain  in  Colorado  as 
in  other  States.  There  are  many  able  members  of  the  profession 
who  contend,  and  they  are  to  some  extent  supported  by  authority, 
that  inasmuch  as  the  right  to  water  in  all  natural  streams  flowinc: 
over  land  is  an  incident  to  the  land  itself,  a  patent  or  grant  from  the 
Government  carries  with  it  this  incidental  right,  and  that  where  a 
tract  of  land  is  traversed  by  an  innavigable  stream  and  the  same  is 
granted  by  the  Government  to  an  individual,  that  individual  holds 
and  owns  not  only  the  land  but  the  absolute  right  to  have  the  waters 
of  such  stream  pass  over  the  land  undiminished  in  volume. 

It  is  held  that  tlie  right  to  have  the  water  pass  over  the  land  at 
all  times,  the  same  as  when  the  grant  of  the  land  took  eflFect,  is  a 
right  inherent  in  tlie  grant  itself  just  as  much  as  is  the  ownersliip 
of  the  trees  or  buildings  standing  upon  the  land,  but,  in  recent  years 
the  Federal  courts  have  in  a  number  of  cases  announced  the  rule 
that  while  the  doctrine  of  the  Common  Law  with  reference  to  ripa- 
rian rights  will  be  recognized  in  all  the  States,  it  is  to  be  applied 
only  to  those  cases  where  the  patent  or  grant  has  been  made  before 
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the  diversion  of  the  water  by  other  appropriators,  and  that,  if  the 
water  has  been  so  diverted  from  a  stream  prior  to  entry,  the  entry- 
man  takes  the  land  in  the  condition  he  found  it  at  the  time  of  the 
entry,  in  other  words  he  can  invoke  this  doctrine  of  the  law,  only 
when  the  diversion  occurs  after  his  right  is  initiated. 

It  is  true  that  the  compact  between  the  State  of  Colorado  and 
the  Federal  Government  recognizes  in  the  United  States  the  pri- 
mary right  to  the  disposal  of  the  soil  and  the  absolute  ownership 
thereof;  in  this  respect  this  State  bears  the  same  .relation  to  the 
Federal  Government  as  other  States.  The  lands  upon  which  the 
Gunnison  Tunnel  site  is  located  and  the  lands  which  will  be  bene- 
fited by  the  same  lying  west  and  south  were,  as  shown  by  the  offi- 
cial maps,  ceded  by  the  Treaty  of  Guadaloupe  Hidalgo,  while  a 
large  portion  of  the  Gunnison  River  proper  and  its  tributaries  are 
situate  on  territory  acquired  by  the  Texas  Annexation,  but  there  is 
nothing  of  importance  in  this  circumstance  as  the  rights  acquired 
by  the  Government  of  the  United  States  were  under  all  treaties 
absolute. 

While  it  is  true  that  the  people  residing  within  the  territory 
now  forming  the  State  of  Colorado,  on  the  admission  of  the  State 
into  the  Union,  expressly  recognized  in  the  Government  of  the 
United  States  absolute  ownership  of  the  public  lands  with  the  pri- 
mary right  of  disposal  thereof,  without  any  interference  on  the  part 
of  the  State  Government,  these  provisions  of  the  compact  must  be 
treated  as  qualified  by  the  terms  of  the  Constitution  (which  is  like- 
wise a  part  of  the  compact),  in  so  far  as  that  instrument  declares 
that  the  waters  of  all  the  natural  streams  of  the  State  shall  be  the 
property  of  the  public  and  that  priority  of  appropriation  shall  give 
the  better  right  to  the  use  of  the  same,  and  it  must  be  understood, 
because  there  can  be  no  other  reasonable  conclusion  to  be  deduced 
from  the  compact  in  all  its  terms,  that  the  Government  of  the 
United  States  as  well  as  the  people  forming  the  State  of  Colorado, 
understood  that  the  right  to  the  waters  of  the  natural  streams  were 
ceded  to  it,  and  its  people  for  disposition  in  such  manner  as  might 
be  provided  by  its  constitution  and  laws. 
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While  it  is  true^  that  under  the  Common  Law  doctrine  of  ripa- 
rian rights^  waters  in  natural  streams  flowing  through  or  over  lands 
are  to  be  treated  as  an  incident  inseparably  connected  with  the  land 
and  the  fee^  jet  it  has  been  expressly  held  that  the  Grovernnieut  in 
the  exercise  of  its  rights  in  the  disposal  of  the  soil  may  grant  or  cede 
the  right  to  the  waters  and  thus  separate  the  same  from  the  lands ; 
treating  the  soil  and  water  as  separate  subjects  of  grant,  this  being 
a  doctrine  of  the  law  recognized  by  the  Federal  courts  in  decisions 
rendered  long  prior  to  the  admission  of  this  State  into  the  Union, 
it  is  entirely  reasonable  to  presume  that  the  United  States  Govern- 
ment in  its  compact  with  the  State  of  Colorado  intended  that  the 
waters  of  the  natural  streams  of  the  State  and  the  lands  over  which 
the  same  flowed  should  be  treated  as  separate  and  distinct  subjects 
of  grant  and  that  the  manner  as  well  as  the  right  to  the  disposition 
of  the  waters  of  the  streams  were  given  over  to  the  State  and  that 
the  right  to  the  use  of  such  waters  was  to  be  disposed  of  and  de- 
termined in  accordance  with  its  own  laws,  the  United  States  re- 
taining the  right  to  the  disposal  of  the  soil  alone;  and  whether  in 
the  grants  or  patents  thereafter  made  by  the  Grovernment  to  the 
lands  situate  within  the  State  there  was  or  is  any  reservation  or  ex- 
ception made  concerning  the  rights  of  the  grantee  to  waters  flowing 
through  or  over  the  lands  would  make  no  difference,  as  the  compact 
between  the  State  and  the  Federal  Government  makes  the  excep- 
tion, and  no  grantee  of  the  Government  acquiring  his  title  after  the 
admission  of  the  State  into  the  Union  could  make  any  claim  of 
right  to  the  use  of  such  waters  except  in  so  far  as  he  may  have  ac- 
quired such  right  under  and  pursuant  to  the  laws  of  the  State, 
which  alone  is  vested  with  the  power  to  determine  the  manner  in 
which  those  rights  may  be  acquired. 

It  is  not  believed,  however,  that  the  question  as  to  whether  the 
doctrine  of  the  Common  Law  should  or  should  not  be  applied  to 
the  lands  and  waters  of  our  State  has  any  material  bearing  upon 
the  question  being  considered,  for  reasons  which  will  presently  ap- 
pear. It  is  unquestionably  true  that  the  Government  in  the  dispo- 
sition of  the  public  lands  may  impose  any  terms  or  conditions  it 
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may  see  fit,  and  such  terms  or  conditions  may  be  incorporated  into 
and  made  part  of  the  grant  itself,  and  a  failure  to  perform  such 
conditions  on  the  part  of  either  the  grantee  or  his  assigns  may  ter- 
minate the  grant.  The  paramount  right  to  the  disposal  of  the  soil 
carries  with  it  the  right  to  append  to  the  grant  any  condition  which 
the  Govermnent  may  choose  to  impose.  In  the  opinion  of  the  writer 
the  Govenmient  of  the  United  States  in  the  construction  and  oper- 
ation of  the  Gunnison  Tiumel,  as  a  Canal,  and  the  diversion  of  wa- 
ters of  the  Gunnison  River  by  that  means  for  the  irrigation  of  lands 
to  be  conveyed,  stands  upon  the  same  footing  with  respect  to  the 
Constitution  and  laws  of  the  State  in  the  acquisition  and  disposal 
of  water  rights  as  would  a  canal  company  organized  under  the  laws 
of  the  State  or  an  individual  engaged  in  the  same  enterprise,  and 
it  can  acquire  no  other  or  better  rights.  At  the  same  time  it  may 
impose  upon  those  who  enter  or  purchase  from  it  any  of  the  lands 
to  be  benefited,  the  duty  of  purchasing  a  water  right  upon  such 
terms  and  conditions  as  may  be  prescribed  by  act  of  Congress  or 
by  the  Land  Department,  and  such  right  may  be  so  conditioned  as 
that  it  shall  be  inseparably  connected  with  the  title  to  the  land 
granted ;  the  rank  of  such  right,  however,  must  be  inferior  to  the 
rights  theretofore  acquired  by  others  by  appropriation  to  beneficial 
use;  the  rights  so  secured  by  the  Government  and  transferred  or 
sold  to  it-s  grantees  would  be  subject  to  the  rights  of  prior  appropri- 
ators  f(n'  the  same  beneficial  purpose.  In  the  disposition  of  the 
public  lands  the  power  of  the  Government  is  of  course  absolute,  and 
in  the  disposition  of  water  rights  its  power  would  likewise  be  ab- 
solute, ojily,  however,  to  the  extent  of  its  own  right  or  title.  The 
Government  cannot  by  the  construction  of  the  proposed  tunnel  and 
the  diversion  of  waters  of  the  Gunnison  River  through  the  same, 
secure  any  superior  right  or  title  to  the  water  for  agricultural  pur- 
poses except  by  compliance  with  the  laws  of  the  State  in  the  matter 
of  appropriation  and  can  secure  no  better  right  than  could  an  indi- 
vidual or  a  domestic  corporation. 

It  is  not  my  belief,  however,  that  under  existing  conditions, 
any  controversy  can  ever  arise  upon  this  point     It  might  be  well 
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here  to  suggest  that  much  confusion  has  arisen  during  the  past  few 
years  concerning  the  rights  which  may  be  acquired  under  our  Con- 
stitution and  laws  to  the  waters  of  the  natural  streams  of  the  State ; 
from  the  provisions  of  the  Constitution  and  the  statutes  it  seemed 
some  years  ago  quite  clear  that  the  first  appropriator  to  beneficial 
use  had  the  superior  right,  but  it  is  feared  that  some  of  these  appar- 
ently plain  and  wholesome  provisions  of  the  Constitution  and  the 
law  have  disappeared  under  the  wand  of  judicial  interpretation. 
However,  the  writer  is  not  so  pessimistic  as  to  believe  that  these 
laws  intended  to  reward  and  benefit  the  first  appropriator  will  ever 
be  entirely  abandoned  or  disappear  under  judicial  construction. 

In  determining  whether  a  legal  conflict  is  inmiinent  between 
the  State  and  Federal  Gk)vemments,  by  reason  of  the  construction 
of  the  Gunnison  Tunnel  which,  of  course,  implies  the  consumma- 
tion of  the  project  and  the  transfer  of  waters  from  the  Gimnison 
Kiver  through  or  across  a  natural  water  shed,  i.  e.,  the  divide  be- 
tween the  canon  of  the  Gunnison  and  the  valley  of  the  Uncom- 
pahgre,  we  must  ascertain  if  possible  what  particular  legal  reason 
there  may  be  for  such  conflict^  because  even  though  there  might  be 
some  legal  question  covertly  lurking  in  the  situation  and  the  rela- 
tions between  the  two  Governments,  unless  some  controversy  is 
likely  to  arise  because  of  a  conflict  of  property  rights  or  in  the  exer- 
cise of  the  same  it  can  be  safely  said  there  is  no  danger  of  conflict 
It  is  my  opinion  that  there  is  not  and  never  will  be  any  cause  for 
conflict,  legal  or  otherwise. 

If  it  is  to  be  said  that  the  Legislature  by  the  recent  act  in 
which  it  passes  over  to  the  Government  of  the  United  States  all 
rights  heretofore  acquired  by  the  State  to  the  Gunnison  Tunnel, 
its  site,  and  matters  pertaining  thereto,  intended  to  vest  in  the  Gov- 
ernment of  the  United  States  a  superior  right  to  the  disposition 
of  the  waters  of  the  Gunnison  River,  and  to  place  the  Government 
in  a  better  or  superior  position  with  reference  thereto  than  is  occu- 
pied by  the  people  of  the  State,  and  if  such  act  of  the  Legislature 
will  bear  such  construction,  then  it  can  be  confidently  asserted  that 
such  act  of  the  Legislature  is  in  that  respect  an  absolute  nullity; 
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for  the  Legislature  had  no  power  to  vest  in  the  Government  any 
such  rights  nor  do  we  apprehend  that  it  was  the  intention  of  the 
Legislature  so  to  do ;  nor  have  we  the  slightest  idea  that  it  was  or  is 
the  intention  or  expectation  of  the  United  States  Government  to 
assert  any  superior  right  to  the  waters  of  the  public  streams  of  the 
State  on  account  of  the  construction  or  operation  of  the  tunnel  as  a 
canal  and  the  diversion  of  waters  of  the  Gunnison  River,  except 
sucli  rights  as  it  may  lawfully  acquire  under  and  pursuant  to  the 
Constitution  and  laws  of  the  State  to  which  it,  the  same  as  an  indi- 
vidual or  a  domestic  canal  company,  would  be  subordinate.  The 
act  of  Congress,  which  is  the  authority  for  the  construction  and  oi> 
eration  of  the  tunnel  and  the  establishment  of  enterprises  of  this 
character,  the  construction  of  reservoirs,  the  conservation  of  water 
supplies,  and  other  means  for  the  redemption  of  arid  lands,  will 
bear  no  such  construction;  on  the  contrary  a  careful  perusal  of  the 
same  will  shdw  that  in  all  cases  these  enterprises  are  in  a  great 
measure  to  be  governed  by  the  laws  of  the  respective  States,  and  the 
rights  acquired  by  individuals  through  these  enterprises  of  the  Gov- 
ernment are  not  to  infringe  the  rights  of  prior  appropriators  of 
water  for  tlie  like  purpose.  If  there  are  any  who  are  suflFering 
from  imaginary  visions  of  a  nightmare  of  national  encroachmeivt 
and  fear  that  some  great  controversy  will  arise  over  the  construc- 
tion and  operation  of  this  tunnel  it  might  be  well  for  them  to  exam- 
ine the  provision  of  "The  National  Irrigation  Act,"  approved  June 
I7th,  1902,  which  in  every  respect  carefully  guards  the  rights  of  the 
State  and  citizens  thereof  and  provides  that  the  prior  rights  ac- 
quired under  the  laws  of  the  State  shall  not  be  disturbed,  and  that 
the  laws  of  the  State  are  to  govern  in  the  distribution  of  water,  the 
right  to  which  has  been  secured,  and  there  is  not  a  provision  in  the 
act  which  can,  if  enforced  according  to  the  letter,  in  any  manner 
impinge  the  rights  of  the  State  nor  in  any  manner  interfere  with  the 
rights  of  any  citizen.  Especial  attention  is  called  to  the  provisions 
of  Section  <S  of  the  net  of  Congress  referred  to. 

We  regard  this  act  on  the  part  of  the  Government  as  benefi- 
cent: it  extends  the  hand  of  aid  to  the  settler;  it  says  to  the  people 
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of  the  Uucompahgre  Valley  and  those  who  seek  to  settle  there,  upon 
the  public  lands,  "you  have  not  the  means  with  which  to  complete 
this  enterprise  and  apply  these  waters  to  beneficial  use,  the  waters 
are  going  to  waste,  and  are  needed  for  no  other  purpose;  the  con- 
struction and  operation  of  this  tunnel  will  require  a  large  amount 
of  money,  much  more  than  is  at  your  command ;  the  Government 
will  construct  this  tunnel,  divert  and  apply  these  waters ;  it  will  sell 
you  the  lands  in  lots  suitable  for  homes ;  it  will  charge  you  no  inter- 
est on  the  money  invested,  but  will  require  you  upon  such  terms 
and  conditions  as  may  be  just  to  secure  a  water  right  which  shall 
be  appurtenant  to  and  a  condition  precedent  to  the  acquisition  of 
the  lands ;  and  that  right  shall  be  proportioned  in  such  manner  b€^- 
tween  the  several  settlers  and  owners  of  arid  lands  dependent  upon 
the  canal  that  in  a  certain  nimiber  of  years  the  amount  paid  for 
such  rights  will  reimburse  the  Government  for  the  money  invested." 
So  far  from  criticising  the  Government  on  account  of  what  it  pro- 
])oses  to  do,  it  seems,  to  the  writer,  that  the  people  of  that  section  of 
country,  as  well  as  the  people  of  the  entire  State,  should  feel  grate- 
ful for  tlie  action  taken,  for  what  benefits  one  part  of  the  State  bene- 
fits the  whole.  Who  is  to  question  the  right  of  the  State  to  surren- 
der, or  of  the  United  States  to  accept,  the  tunnel  site  and  the  rights 
heretofore  acquired  by  the  State  in  connection  therewith?  Who 
is  to  question  the  right  or  the  propriety  of  the  United  States  Gov- 
ernment in  prosecuting  the  work  of  constructing  this  tunnel  and 
tlie  appropriation  through  tlie  same  of  the  surplus  waters  of  the 
Gunnison  River  in  the  reclamation  of  the  arid  lands  of  the  Uncom- 
pahgre  valley?  These  lands,  comprising  an  area  of  more  than  one 
hundred  and  sixty-five  thousand  acres,  which  but  for  such  enter- 
prise might  remain  barren,  sterile  and  unproductive  for  centuries 
to  come  ?  Who  is  to  be  injured  by  reason  of  this  enterprise  and 
the  appropriation  of  these  waters  of  the  Gunnison  River  ? 

For  a  distance  of  nearly  twenty  miles  to  the  north  of  the  pro- 
posed point  of  diversion  the  Gunnison  River  is  practically  canon, 
with  here  and  there  a  small  tract  of  land  demanding  water  for  irri- 
gation.    For  a  distance  of  about  twenty  miles  between  the  i)oint  of 
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proposed  diversion  aiid  the  confluence  of  the  Gunnison  and  the 
North  Fork  there  is  nothing  but  canon,  in  some  places  perpendicu- 
lar thousands  of  feet  and  not  an  acre  of  land  susceptible  of  cultiva- 
tion. From  its  junction  with  the  North  Fork  to  the  State  Bridge 
House,  a  distance  of  about  ten  miles,  the  river  is  again  canon  with 
little  or  no  lands  worth  mentioning.  From  the  latter  point  to  the 
delta  of  the  Gunnison  and  TJncompahgre  (the  town  of  Delta),  a 
distance  of  about  ten  miles,  there  is  an  area  of  arable  lands 
all  of  which  can  be  amply  supplied  with  water  from  the  volume  in 
tlie  North  Fork  branch  of  the  Gunnison,  even  if  all  the  water  flow- 
ing in  the  Gunnison  River  proper  at  the  proposed  point  of  diversion 
should  be  absorbed.  From  the  delta  of  the  Gunnison  and  the  TJn- 
compahgre to  the  confluence  of  the  Gunnison  and  the  Grand  Rivers, 
a  distance  of  about  fifty  miles,  there  are  few  tracts  of  arable  land, 
sparsely  located  and  requiring  very  little  water  for  irrigation. 
From  the  junction  of  the  Gunnison  and  the  Grand  westward  for  a 
distance  of  about  twenty  miles  there  is  a  large  area  of  tillable  land 
supplied  almost  entirely  with  waters  from  the  Grand  River  through 
canals,  and  from  this  point  (twenty  miles  west  of  Grand  Junction) 
the  river  (the  Grand)  becomes  canon  and  so  remains  practically 
the  wholo  distance  to  the  sea. 

From  the  best  information  the  writer  can  obtain  he  is  confident 
that  it  is  not  at  all  likely  that  more  than  one-half  of  the  waters  flow- 
ing in  the  Gunnison  River  at  the  proposed  point  of  diversion  will 
ever  be  required  or  diverted  by  the  tunnel ;  but  whether  such  be  the 
fact  or  not  is  immaterial  since  the  diversion  of  the  whole  would  in- 
jure no  one.  It  is  absolutely  certain  that  no  one  below  the  point 
of  diversion  can  ever  be  deprived  of  water  needed  for  agricultural 
purposes,  by  the  tunnel  enterprise,  and,  if  any  one  holding  lands 
under  patent  from  the  Government,  which  lands  are  traversed  by 
the  Gunnison  River,  should  assert  as  against  the  Government  the 
Common  Law  doctrine  of  riparian  rights  and  claim  that  these  wa- 
ters undiminished  shall  flow  through  and  over  his  lands,  then  any 
controversy  which  might  arise  because  of  such  fact  would  be  be- 
tween such  party  and  the  Gt)vemment,  and  it  would  be  a  contention 


in  which  the  State  would  not  have  the  slightest  interest  nor  could 
any  conflict  arise  between  the  State  and  Federal  Governments  be- 
cause of  any  such  controversy  between  the  Government  and  one  of 
its  grantees.  » 

In  responding  to  the  inquiry  propounded,  it  seems  to  the 
\\Titer  that  it  is  proper  and  perhaps  necessary  in  determining 
whether  any  legal  conflict  is  imminent  between  the  State  and  Fed- 
eral Governments  because  of  this  enterprise  to  consider  the  phys- 
ical facts  and  surroundings,  because  if,  by  reason  of  natural  condi- 
tions no  controversy  is  ever  likely  to  arise  between  the  Government 
and  other  claimants  who  take  their  supply  of  water  from  the  Gun- 
nison Kiver  and  its  tributaries,  then  no  conflict  can  be  said  to  be 
imminent  or  even  remotely  probabla  Of  course,  it  is  impossible 
to  see  far  into  the  future  or  to  predict  climatic  changes,  or  the 
changes  in  natural  conditions,  but  the  legal  profession  as  well  as  tlie 
layman  have  learned  much  in  the  past  few  years  concerning  the 
use  of  water  for  agricultural  purposes ;  much  has  been  learned  of 
the  methods  of  application,  as  well  as  of  the  supply,  and  it  is  now 
absolutely  known  that  where  a  few  years  ago  it  was  predicted  that 
there  would  always  be  a  great  scarcity  of  water,  the  supply  is  ample. 
•Many  suits  begim  in  the  courts  by  persons  claiming  priority  of  right 
to  the  use  of  waters  as  against  others  whose  lands  were  situate 
higher  up  the  streams  have  disappeared,  been  stricken  from  the 
dockets  of  the  courts,  and  forgotten  because  of  the  fact  that  through 
natural  laws  the  waters  having  been  applied  in  the  irrigation  of 
lands  have  returned  by  percolation  or  seepage  to  the  natural  chan- 
nel, thus  furnishing  all  the  waters  needed  by  these  claimants. 

It  is  absolutely  known  now  that  waters  of  any  stream  in  this 
section  of  the  State  when  applied  in  irrigation  of  lands  will  (les- 
sened only  by  evaporation  which  is  small)  return  to  the  channel 
unless  conducted  across  a  water  shed.  In  some  instances  it  may  be 
years  before  the  underground  flow  or  seepage  reaches  the  channel, 
but  when  once  it  does  it  affords  a  constant  flow  and  the  channel  is 
refilled  with  the  same  waters  which  have  been  diverted.     This  is 
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not  only  true,  but  with  each  year  of  irrigation  less  water  is  de- 
manded for  that  purpose. 

With  the  extension  of  forestry  and  vegetation  and  the  cultiva- 
tion of  the  soil,  moisture  is  added  to  the  land  and  to  some  extent 
the  land  under  such  conditions  furnishes  a  storage  for  water,  and 
in  the  course  of  years  the  waters  flowing  back  to  the  channel  are 
augmented  in  volume,  and  it  is  safe  to  say  that  by  reason  of  natural 
causes  the  streams  from  which  water  is  now  diverted  for  agricul- 
tural purposes  are  likely  to  increase  rather  than  diminish  in  vol- 
ume, and  such  will  certainly  be  the  case  unless  for  some  reason  the 
snow  supply  in  the  mountains  (which  is  the  primary  source  of  all 
mountain  streams)  shall  be  diminished. 

The  Gunnison  River,  above  the  site  of  this  proposed  tunnel, 
has  many  important  tributaries ;  first,  is  the  Cimmaron  Kiver  on 
the  east,  on  which  there  are  some  ranches  and  quite  an  area  of  till- 
able land,  all  amply  supplied  with  water.  Second,  is  the  Lake 
Fork  of  the  Gunnison  on  the  east,  which  supplies  a  large  volume  of 
water  niaiiv  times  p'eater  than  is  needed  for  the  irrigation  of  lands 
dependent  upon  that  stream.  Third  is  Soap  Creek  (Sapinero)  on 
the  west,  with  a  few  ranches  and  all  the  water  necessary  for  irrisra- 
tion.  Fourth,  the  Cebolla  on  the  east,  which  has  a  considerable 
area  of  arrable  lands  amply  supplied  with  water.  Fifth,  the  To- 
michi  on  the  east,  which  has  a  lar^e  area  of  land,  amply  supplied 
with  water.  Sixth  is  Ohio  Creek  on  the  west,  with  a  large  area  of 
arable  lands  amply  supplied,  and  so  it  is  with  all  the  other  trib- 
utaries ns  well  as  the  Gunnison  valley  proper,  and  if  all  the  waters 
of  all  those  streams  were  now  diverted  therefrom  and  applied  in 
the  irrigation  of  lands  along  the  Gunnison  valley  and  its  tributa- 
rie>5  (which  will  never  be  the  case,  as  not  more  than  one-tenth  of  the 
waters;  flowing  in  the  Gunnison  River  will  ever  be  needed  for  the 
irrigation  of  lands  in  the  valley),  it  is  certain  that  all  these  waters 
would  return  to  the  channel  of  the  Gunnison  River  many  miles  be- 
fore it  n^aches  the  site  of  the  proposed  Gunnison  Tunnel ;  and  it  is 
not  believed  that  any  possible  controversy  can  ever  arise  between 
anv  of  the  water  claimants  on  the  Gunnison  River  or  anv  of  its 


tributaries  and  those  claiming  or  who  may  claim  through  tlie  Gim- 
nison  Tunnel.  Even  if  such  controversy  were  possible  it  is  diffi- 
cult to  see  how  such  circumstance  could  involve  the  State  in  any 
conflict  witli  the  Federal  Grovernment,  and  the  writer  repeats  that 
he  is  unable  to  perceive  that  there  is  any  possibility  of  any  conflict, 
legal  or  otherwise,  imminent  or  even  remotely  probable,  between 
the  State  and  Federal  Governments  because  or  by  reason  of  the  con- 
struction of  the  Gunnison  Tunnel. 
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ANNUAL  ADDRESS 

OF 

JUDGE  SMITH  McPHERSON 


OP 

RED  OAK,  IOWA. 


FORWARD  AND  NOT  BACKWARD, 

With  the  i)eople,  it  is  a  coiumoii  belief,  that  our  profession  is 
lagging;  that  we  travel  in  ruts ;  that  we  look  to  the  West,  and  never 
to  the  rising  sun ;  tliat  we  rely  on  precedents ;  that  reason  and  logic 
must  give  way  to  the  history  of  what  has  been. 

These  I  deny.  What  so  many  of  the  people  believe  is  also  tlie 
belief  of  many  lawyers.  Such  lawyers  are  living  in  the  past,  and 
do  not  keep  the  step.  The  American  Courts,  spurred  and  kept 
going  by  the  American  lawyers,  have  ever  been,  and  are  to-day  in 
the  forefront  of  progress. 

First  thanking  you,  as  I  do,  for  honoring  me  this  day,  it  is 
my  purpose  to  briefly  sketch  the  past,  showing  what  has  been  done, 
and  what  may  be  expected,  and  demanded  from  us  in  the  future. 
And  if  our  Legislatures,  and  Congress,  and  the  Courts,  have  not 
kept  pace  with  civilization,  it  is  clearly  the  fault  of  the  lawyers. 
Because,  without  arrogance,  but  with  all  modesty,  the  lawyers  can 
well  say  that  our  profession  dominate,  for  good,  or  for  evil,  the 
work  of  all  legislative  organizations  of  the  country,  as  well  as  the 
conventions  that  either  make,  or  amend  our  Constitutions.  It 
ever  has  been  so,  and  will  ever  continue  so.  And  this  is  empha- 
sized as  to  the  Courts.  The  judge,  from  necessity,  comes  from  our 
profession.     But  a  greater  reason  than  that  is  the  fact  that  the  bar 
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in  its  contendingSy  and  disputes,  with  the  logic,  and  embellish- 
mentfl,  and  eloquence,  drive  the  Courts  ahead.  Xo  judge  will  be 
allowed  to  remain  bdiind  the  works  of  tradition.  He  will  be 
routed  out  by  the  lawyers  into  the  open,  and  there  made  to  face  the 
press,  and  free  speech,  and  public  opinion,  which  do  not  have,  and 
ought  not  to  have,  respect,  for  either  the  indolent^  or  the  ignorant, 
or  the  corrupt^  or  the  tyrannical  judge. 

And  a  matured  public  opinion  leads  us  all  on,  and  for  the  good 
and  not  for  that  which  is  bad.  By  the  term  "public  opinion"  I  do 
not  mean  "public  clamor,"  that  which  signifies  one  thing  to-day, 
and  another  to-morrow. 

Take  the  matter  of  estates  in  realty.  Most  of  the  States  have 
statutes  forbidding  the  entailing  of  estates  for  more  than  one,  or  at 
most,  two  generations.  In  Europe  such  estates  are  passed  down 
and  dovsm.,  and  in  some  cases  for  centuries.  Here  it  is  not  possible. 
And  where  the  statutes  do  not  prohibit,  the  Courts  aid  by  the  con- 
struction of  wills,  do  limit  such  estates.  Oral  wills,  once  the  refuge 
of  aristocracy,  aided  by  fraud  and  force,  and. perjury,  are  not 
longer  allowed,  excepting  as  to  very  small  amounts,  and  sometimes 
for  soldiers  and  sailors.  With  the  laws  we  now  have  in  every 
State  of  the  Union,  construed  as  they  are  by  the  Courts,  none  but 
the  veriest  pessimist  can  believe  that  we  will  have  a  landed  aristoc- 
racy in  this  country. 

A  public  diaracter  and  a  man  of  much  experience  and  observa- 
tion, both  in  this  country  and  in  Europe,  has  recently  said  "that 
in  America  it  is  but  three  generations  from  shirt  sleeves  to  shirt 
sleevas."  And  so  it  is.  Many  poor  boys  of  to-day  will  be  the 
rich  men  of  thirty  years  henca  At  the  death  of  the  rich  of  to-day, 
their  estates  will  be  divided  and  scattered  and  dissipated. 

The  subject  of  private  corporations  is  under  discussion  per- 
haps moi'e  frequently  than  any  otlier  at  the  present  day.  And  it 
is  a  wonderful  field,  for  the  mental  acrobats,  for  statesmen  and  pol- 
iticians, for  men  of  intelligence,  and  the  demagogue,  for  the  law- 
yer and  the  judge,  the  shyster,  and  political  conventions;  in  fact 
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for  everybody.  All  can  take  a  turn  at  the  wheel  and  can  grind  out 
any  grist  that  suits  his  taste,  or  that  will  serve  his  end. 

But  I  am  not  going  into  that  field  at  lengtli,  although  our  pro- 
fession and  the  Courts  must  fight  it  to  a  successful  finish,  and  a  fin- 
ish that  will  be  for  the  right,  whatever  that  may  be.  But  I  seek  to 
make  the  point,  that  we  have  kept  pace  with  public  opinion. 

Enterprises  of  any  considerable  magnitude  cannot  be  set  on 
foot  by  any  but  few  individuals.  A  co-partnership  for  such  mat- 
ters is  not  to  be  considered.  This  is  so  because,  corporations  gen- 
erally are  formed,  and  must  be  formed  to  cover  a  long  period  of 
time.  I  may  be  content  to  be  the  partner  of  almost  any  man  for  a 
year,  but  with  no  man,  and  only  one  woman  for  a  life  time.  Every 
partner  must  be  held  liable  for  the  every  act  of  every  partner  in  the 
partnership  business.  Again,  one  must  be  allowed  to  choose  his 
own  partner.  One  may  choose  his  partner  to-day,  but  to-morrow 
death  of  one  member  dissolves  it.  What  sliall,  and  what  can  the 
survivor  do  but  wind  up  the  business  at  a  ruinous  sacrifice  ?  Cor- 
porations are  an  absolute  necessity,  as  everybody  agrees,  excepting 
the  ranting  demagogue.  Onr  Constitutions  and  our  laws  provide 
for  them ;  they  are  here  to  stay.  They  must  be  allowed  to  exist. 
But  they  must  be  voluntary.  The  talk  of  coercing  labor  or  other 
organizations  into  corporation  is  mere  vaporings.  Corporations 
must  be  allowed  to  make  money.  That  there  have  been  many  evils 
attending  them,  no  fair  man  denies.  That  tiie  present  evils 
will  be  corrected,  I  have  no  doubt.  I  suppose  every  metropolitan 
pajx^r  in  the  United  States,  including  those  strongest  against  cor- 
porations, are  themselves  corporations.  The  laws  must  be,  and 
they  are  such  as  to  allow  them  fair  returns  upon  the  capital  in- 
vested. Nearly  every  mercantile  establishment  of  any  magnitude, 
and  nearly  all  manufacturing  plants,  of  necessity  are  corporations. 
Street  oar  lines,  gas  works,  steamship  lines,  telegraph  and  cable 
lines,  and  railroads,  can  only  be  built,  can  only  be  operated  by  cor- 
porations. Individuals  or  co-partnership  efforts  would  be  wholly 
futile. 
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For  a  masterpiece  of  eloquence  read  the  address  of  Cyrus  W. 
Field  before  the  New  York  Chamber  of  Commerce,  in  the  year 
1866.  There  were  no  pictures  of  fancy.  He  told  of  the  forty 
trips  across  the  Atlantic.  He  told  of  the  efforts  to  raise  money  for 
the  corporate  enterprise;  how  they  succeeded,  and  then  refunded 
the  money  to  the  investors,  and  then  how  they  raised  the  money 
again.  He  told  of  the  breaking  of  the  cable  when  nearly  across  the 
Atlantic,  and  how  strong  men  cried.  He  talked  of  how  the  cable 
was  finally  completed,  and  then  after  a  few  weeks  of  its  failure, 
and  then  after  six  years  more  of  its  success.  Field  and  his  asso- 
ciates went  through  all  this  for  fame,  but  also  for  profits  for  stock- 
holders. And  yet  with  their  struggles,  and  their  labors,  and  their 
all  invested  for  the  benefit  of  mankind,  with  nine  hundred  and 
ninety-nine  chances  out  of  a  thousand  for  failure,  and  a  total  loss 
of  all  expenditures,  we  have  a  number  of  men  in  every  toAvnship 
in  the  United  States  who  will  tell  us  with  all  the  glibness  and  gib- 
berish of  a  parrot,  just  what  the  tolls  should  be  on  a  cablegram 
from  here  to  Europe.  I  do  not  mean  to  speak  lightly  of  this  great 
question. 

One  of  Colorado's  citizens,  a  man  who  commands  much  money, 
is  now  pushing  one  of  the  greatest  railroad  schemes.  He  will  tun- 
nel the  mountains  of  granite.  No  obstacle  will  be  too  great.  He 
is  doing  this  work,  hoping  for  profits.  To-day  all  Colorado  ap- 
plaud him,  because  of  the  wealth  and  enterprises  which  will  follow 
for  others.  If  he  faik,  but  few  will  pity  him,  and  no  one  will  re- 
imburse him  a  farthing.  If  he  succeeds,  what  shall  his  rates  of 
charges  be  ?  Shall  the  chances  he  took  be  taken  into  account  ? 
Upon  what  basis  shall  the  rates  be  fixed  ? 

The  Courts  with  tlie  aid  of  the  Bar  have  struggled  and  are  still 
struggling  with  these  questions.  The  Courts  have  held  that  as  to 
corporations  of  public  utilities  the  stockholders  may  have  some  re- 
muneration, but  what  per  cent,  of  profit  is  an  open  question  for  the 
future.  The  question  will  not  be  settled  until  it  is  fairly  settled. 
Men  can  not  be  expected  to  invest  for  some  dividends,  but  they 
should  have  reasonable  dividends.     The  man  from  Podunk  in  the 
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Legislature  cannot  settle  it  It  is  for  the  Courts,  with  the  best 
efforts  of  the  ablest  of  the  Bar  to  yet  settle  it 

Compensation  upon  what  capitalization  ? 

What  the  company  originally  invested,  or  upon  its  present 
worth? 

May  stock  dividends  be  made,  so  the  present  worth  may  be  rep- 
resented by  stock? 

The  fanner  or  merchant  insists  that  his  earnings  may  be  made 
upon  the  present  worth.     May  the  corporation  do  likewise  ? 

I  dx>  not  make  answer.  But  the  Courts  have  much,  as  have 
Congress  and  the  Legislatures  to  do,  to  settle  these  corporate  ques- 
tions.    They  are  not  yet  settled. 

At  Common  Law  damages  could  not  be  recovered  for  the 
wrongful  killing  of  a  human  being.  In  most,  perhaps  in  all 
States,  such  damages  are  recoverable.  In  Iowa,  where  I  reside, 
damages  are  not  only  recoverable  for  the  negligent  killing  of  a  hu- 
man being,  whether  done  by  an  individual  or  a  corporation,  but 
damages  within  the  discretion  of  a  jury  are  allowed  when  the  in- 
jury or  death  is  occasioned  to  one  employee  by  the  negligence  of 
another  employee. 

And  our  legislation  is  sustained  by  both  the  Iowa  Supreme 
Court  and  by  the  United  States  Supreme  Court,  All  the  Courts 
of  all  the  States  hold  the  corporations  to  a  rigid  accountability,  and 
some  day  the  time  will  come  when  the  corporations,  neither  more 
nor  less  than  individuals,  will  be  held  responsible  for  their  business 
transactions. 

In  matters  of  evidence  we  have  kept  fully  apace  with  what 
good  morals  require,  and  the  necessities  of  civilization  demand. 
Formerly  a  party  in  interest,  or  one  accused  of  crime,  could  not 
testify.  Now  all  such  can  testify  in  all  the  States,  I  believe.  So 
can  the  wife  of  such  party.  Formerly  a  colored  man  could  not  tes- 
tify. T^ow  he  can.  Formerly  a  Jew,  or  Infidel,  or  Atheist,  could 
not  give  testimony.  T^ow  all  such  can  testify.  The  laws  of  the 
States  no  longer  say  that  a  man  or  a  woman  is  not  worthy  of  belief, 
but  it  is  for  the  jury  to  say  to  whom  credence  shall  be  given,  and 
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from  whom  denied.  And  all  these  beneficent  statutes  of  the  States 
have  been  copied  by  Congress  for  the  administration  of  justice  by 
tlie  Federal  Courts.  And  for  this,  past  Congresses,  in  these  mat- 
ters dominated  by  the  Judiciary  Committees  composed  wholly  of 
lawyers,  are  to  be  congratulated.  I  regret  that  as  to  this  tribute 
of  praise  to  Congress  there  is  one  exception,  or  possible  exception. 
Can  the  wife  of  one  charged  with  crime  in  an  United  States  Court 
testify  for,  and  on  behalf  of  her  husband  ?  She  may  be  ever  so 
worthy  a  lady,  believed  by  all  who  hear  her.  The  jury  may  dis- 
credit the  prisoner.  But  they  will  believe  tlie  wife,  and  her  evi- 
dence, and  that  alone  save  her  husband  from  the  unjust  and  unholy 
conviction.  Shall  she  be  heard  ?  Every  man  and  woman,  white 
or  black,  intelligent  or  ignorant,  say  with  one  voice,  that  she  should 
be  heard  by  the  jury  But  it  is  said  by  many  lawyers,  and  it  is 
held  by  many  United  States  Courts,  that  she  is  not  a  competent  wit- 
ness on  behalf  of  her  husband. 

'  The  claim  is  made  that  the  United  States  Supreme  Court  has 
so  held  (Graves  vs.  United  States,  150  U.  S.,  118).  Whether  that 
Court  has  so  decided,  or  whether  it  was  the  dictum  of  the  writer  of 
the  opinion,  I  do  not  stop  here  to  discuss.  If  that  is  the  law,  and 
if  that  has  been  decided  as  many  United  States  Courts  insist,  then 
Congress  has  not  kept  step,  but  in  that  one  respect  married  women 
are  still  in  the  depths  of  degredation,  as  they  were  during  the  days 
of  James  II.  and  Louis  XIV. 

Colorado  has  done  as  much  as  has  any  other  State  of  the  Union 
for  the  advancement  of  married  women. 

And  I  appeal  to  the  Colorado  Bar  Association  to  suggest  the 
statute,  so  that  Congress  may  give  us  a  law  that  willremove  the 
blot,  if  the  blot  remains,  and  at  all  events  remove  the  doubt.  And 
until  it  is  decided  so  clearly  that  I  can  see  it,  there  will  be  some 
District  Courts  of  the  United  States  who  will  not  drive  a  married 
woman  from  the  witness  chair,  for  the  only  reason  of  being  the 
wife  of  a  person  accused  of  crime.  Convictions  obtained  by  sup- 
])ressing  or  concealing  testimony  do  not  reflect  credit  upon  tiic 
Government. 
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Courts  had  better  move  forward.  And  if  it  be  true,  that  the 
wheels  of  the  Courts  are  blocked,  Congress  will  keep  pace  with  civ- 
ilization by  unblocking  the  wheels  so  that  we  can  all  move  ahead. 

In  tlie  Criminal  Law  we  have  done  much,  and  there  is  yet 
much  to  do.  Cruel  pimishments  are  not  inflicted.  The  rack  and 
tortures  are  no  longer  allowed.  Testimony  obtained  by  trick  or 
fraud,  will  not  be  received  against  the  prisoner.  The  sweat  box  is 
championed  by  brutal  policemen,  but  favored  by  but  few  Courts. 
It  should  be  condemned  by  all  the  Courts.  Ill^al  searches  for 
evidence  against  the  accused,  by  most  of  the  Courts,  will  not  be 
admitted.  Extorted  confessions  can  receive  no  weight  The  trial 
must  be  in  open  Court  The  public  must  be  allowed  to  witness  the 
trial.  The  jury  must  be  fairly  empanneled.  The  professional 
juror  has  no  favor.  Presumptions  against  the  prisoner  are  few  in 
number.  A  prima  facie  case  is  but  seldom  allowed,  and  should  be 
still  less  than  they  are.  Society  is  not  organized  for  the  convic- 
tion of  the  accused,  but  for  those  who  are  guilty,  and  those  guilty 
on  the  merits,  and  not  on  technicalities.  Those  who  designedly 
and  purposely  commit  crime,  are  the  ones  to  be  convicted,  and  then 
after  a  fair  trial  and  under  a  dignified  procedure. 

Public  opinion  seems  to  favor  some  changes,  but  it  is  not  defi- 
nite in  its  demands.  That  justice  miscarries  sometimes  seems  to 
bo  generally  believed.  But  that  generally  the  Courts  seek  to  en- 
force the  law  is  not  denied.  Public  prosecutors  seldom  fail  in 
their  duties.  Perjury  for  and  against  the  prisoner  goes  on,  and 
will  for  all  time.  We  must  rely  on  the  jury  system.  We  will  not 
move  backwards. 

The  public  demand  is  not  to  limit  the  province  of  the  jury, 
but  in  some  cases  that  of  the  judge.  But  there  is  an  unrest  It 
is  for  the  Bar  and  the  Courts  to  find,  and  then  enforce  the  remedy. 
Lvnchings  all  over  the  Soutli  and  West,  with  the  attending  tortures 
and  brutalities^  are  of  frequent  occurrence.  The  lynching  of  Jews 
in  Russia  has  become  an  international  question.  We  hold  mass 
meetings  and  raise  hundreds  of  thousands  of  dollars  for  the  aid  of 
those  who  survived.     But  poor  degraded  human  beings   can  be 
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lynched  in  Iowa  and  Mississippi,  in  Colorado  or  Illinois,  or  Texas, 
and  they  furnish  head  lines  for  even  the  yellow  journals  only  for  a 
day.  The  fault  lies  closely  to  the  enforcement  of  the  criminal 
law.  What  is  the  remedy  ?  You  and  I  must  solve  it  The  work 
is  for  us  to  do.  We  all  know  that  the  legal  profession  does  not 
stand  as  high  as  it  should.  In  the  face  of  all  that  the  law  schools, 
the  Courts  and  Bar  Associations  can  do,  we  know  that  many  enter 
the  profession  to  play  the  shyster,  degrade  the  Courts,  seek  specula- 
tive and  flimsy  cases  on  contingent  fees,  push  them  through  on  per- 
jury and  subornation  of  perjury,  watch  the  accident  column  of 
the  newspapers,  and  before  the  day  of  the  funeral  is  over,  offer  di- 
rectly, or  by  the  aid  of  a  scalper  friend,  his  services  with  the  assur- 
ances that  he  can  carry  the  case  safely  through.  How  are  we  to 
rid  the  Courts  of  these  shysters  and  of  these  cases  ?  It  is  attended 
with  great  difficulties.  The  often  repeated  addresses  upon  admis- 
sion to  the  Bar  suggest  only  a  partial  remedy.  The  higher,  or  col- 
lege education,  before  entering  the  law  school  does  not  solve  the 
proposition  because  if  enforced  such  will  keep  many  a  worthy  man 
out.  There  is  no  knave  like  the  educated  knave.  Public  opinion 
rightly  holds  us  responsible,  and  we  must  cure  the  evil,  or  continue 
to  receive  the  public  lash.  A  poor  man,  having  a  meritorious 
case,  must  be  allowed  to  present  it  to  the  Courts  for  relief.  He 
can  only  do  this  by  the  gratuitous  services  of  the  Bar,  or  by  a  can- 
tract  for  a  contingent  fee.  Shall  there  be  no  such  contracts,  or 
sliall  they  first  be  approved  by  the  Courts  and  given  publicity? 

Shall  the  client  be  allowed  to  make  his  own  settlement  by  com- 
promise, and  the  contingent  fee  contract  disregarded  ?  These  and 
kindred  questions  press  for  attention. 

In  Equity,  we  have  made  a  greater  advancement  in  recent 
years,  than  in  any  other  branch  of  tlie  law.  And  it  will  continue  to 
develop  and  grow.  Old  branches  of  Equity  Jurisdiction  are  being 
widened,  and  old  evils  corrected.  But  a  few  years  ago  it  was  a 
matter  of  quite  general  practice  for  a  dissatisfied  partner,  or  stock- 
holder, to  obtain  an  order  for  a  receiver ;  too  often  he  obtained  his 
favorite  partizan  friend  for  the  receiver;  the  receiver  fastened  his 
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slimy  paws  upon  all  the  profits  and  a  goodly  part  of  the  capital. 
The  receiver  selected  the  plaintiff's  lawyer,  and  suggested  his  fees, 
and  the  lawyer  suggested  the  receiver's  fees.  The  matter  dragged 
along,  and  witli  orders,  and  injunctions  and  appeals,  and  writs  of 
error,  the  real  owner  had  to  conclude  his  interest  in  the  matter  by 
his  last  will  and  testament,  and  the  Probate  Court  found  that  the 
bequests  could  not  be  paid  in  full. 

I  am  glad  to  say  that  now  generally  the  Courts  select  their 
own  Masters  in  Chancery,  and  receivers,  and  speed  the  case  to  the 
payment  of  all  just  claims,  and  let  the  rightful  parties,  bondhold- 
ers, or  stockholders  manage  their  own  affairs.  But  with  all  that 
has  been  done,  there  is  yet  much  to  do.  It  oftentimes  is  necessary 
to  grant  restraining  orders  or  temporary  injunctions. 

But  the  motion  to  dissolve  or  modify  must  be  more  speedily 
heard.  There  is  no  more  beneficient  writ^  and  no  writ  serves  a 
more  useful  purpose  against  fraud,  combinations,  force  and  vio- 
lence, and  threaten ings.  And  as  no  law-abiding  man  need  fear  the 
sheriff,  the  police,  or  the  American  soldier,  so  no  law-abiding  man 
having  due  regard  for  the  rights  of  others,  ought  to  be  compelled  to 
say  that  he  has  been  wronged  by  the  writ  of  injunction.  I  well 
know  of  the  prejudice  against  the  Courts  in  these  matters,  and  par- 
ticularly the  Federal  Courts,  the  alarmists  not  knowing  that  it  is 
the  State  Courts  which  have  gone  farthest.  But  we  all  agree  that 
the  Courts  should  exercise  these  great  powers  on  the  lines  defined 
by  a  matured  public  opinion  of  law-abiding  men.  The  Courts 
should  not  be  swerved  by  law  breakers,  calamity  howlers,  and  those 
who  seek  to  trample  upon  the  rights  of  other  men  who  seek  to  work, 
or  to  protect  property  and  allow  all  to  live  in  peace  and  happiness. 

In  matters  of  Statute  Law,  Common  Law,  and  the  practice  of 
the  Courts,  T  have  alluded  but  generally  to  the  growth,  and  the 
growth  for  the  better.     We  are  moving  forward  and  not  backward. 

Our  profession  has  done  much  that  is  good,  and  by  cutting  off 
much  that  is  bad.  But  we  have  much  yet  to  do,  and  with  great 
confidence  in  both  the  Bar  and  the  Courts,  I  have  no  fear. 
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The  great  bulwark  against  tlie  wrongs  of  the  Trial  Courts  is 
the  magnificent  system  of  Appellate  Courts  we  have.  But  their 
procedure  is  too  heavy,  and  in  most  of  the  States  too  expensive,  and 
too  slow.     But  they  right  the  wrongs  and  but  seldom  go  astray. 

It  is  now  my  parpose  briefly,  and  more  by  way  of  sketch,  than 
by  way  of  discussion,  to  show  what  has  been  done  by  way  of  expan- 
sion, both  by  way  of  direct  amendments  and  of  construction  of  our 
Federal  Constitution.  My  contention  is  that  on  those  lines  we  are 
going  forward.  The  battles  have  been  fierce,  and  all  that  we  have 
won  have  been  against  the  most  determined  opposition.  But  in 
every  instance  the  opposition  first  yielded,  and  then  claimed  part 
of  the  glory,  and  have  loudly  said  that  but  for  their  efforts  the 
achievements  could  not  have  been  brought  about 

And  it  is  very  gratifying  that  this  is  30.  Immediately  follow- 
ing the  adoption  of  the  Constitution  in  the  year  of  1787  and  its 
ratification  by  the  Stales  during  the  next  few  years,  the  first  ten 
amendments  were  adopted  and  ratified.  Efforts  were  made,  but  in 
vain,  to  have  the  convention  presided  over  by  Washington,  make 
them  a  part  of  our  fundamental  law.  Some  were  held  to  be  unnec- 
essary, and  some  believed  to  be  objectionable.  Alexander  ITami^- 
ton  insisted  that  under  the  Constitution  a  State  could  not  be  sued. 
But  the  Supreme  Court  soon  held  that  it  could  be  brought  into  a 
Federal  Court  by  a  citizen  and  coerced  bv  decree.  The  eleventli 
amendment  at  once  followed,  the  Federalists  and  all  consenting  or 
acquiescing.  The  thirteenth  amendment  abolished  slavery,  rec- 
ognized the  death  of  that  cruel  institution  already  ordered  by  thf* 
great  commander  of  our  ai-mies  and  navies,  and  demanded  by  an 
enlightened  public  opinion. 

The  fourteenth  amendment  had  been  planted  and  growing  for 
six  hundred  and  fifty  years  and  more,  and  this,  too,  was  adopted 
and  ratified  in  obedience  to  the  demands  of  civilization,  and  a  due 
regard  for  the  rights  of  others.  And  as  earnestly,  and  even  bit- 
ticrly,  as  was  the  right  of  slavery  contended  for,  and  as  bitterly  as 
was  Mr.  Lincoln  denounced  during  his  entire  administration,  to- 
dav  no  man  of  sixtv  vears  can  be  fouiul  within  the  limits  of  our  ■ 
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Government,  but  stands  ready  to  affirm,  that  he  was  then  and  now 
his  friend,  and  then  and  now  opposed  to  the  traffic  in  human  be- 
ings, and  then  and  now  opposed  to  personal  servitude  of  any  kind 
excepting  as  a  punishment  for  crime.  It  is  the  most  remarkable 
change  in  the  affairs  of  men,  brought  about  by  the  lash  of  public 
opinion,  under  the  leadership  of  Mr.  Lincoln  and  his  real  follow- 
ers, that  all  history  can  mention. 

Just  when  our  Constitution  began  to  develop  no  one  can  tell. 
Eight  and  wrong  had  been  clashing,  and  contesting,  and  fighting 
for  centuries.  The  battle  was  on  between  the  Saxons  and  the 
Danes.  It  was  on  at  Hastings.  It  was  ever  on  during  tlie  days  of 
feudalism  and  landlordism.  Wrongs  were  .terribly  worsted,  but 
not  wholly  destroyed  at  Runnymede.  Charles  I  lost  his  croAm 
and  then  lost  his  head.  And  the  tyrannies  and  brutalities,  as 
well  as  the  virtues,  of  Cromwell  were  buried  in  his  grave,  and 
license  and  licentiousness  for  a  time  held  carnival.  Thpn  James 
IT.  was  driven  to.  be  a  courtier  of  Louis  XIV.  And  then  the 
House  of  Stuart  was  soon  at  an  end. 

And  civilization  made  progress.  Sometimes  it  advanced,  and 
sometimes  it  retreated.     But  it  made  progress. 

On  this  side  of  tlie  ocean  the  Colonies  demanded  charters. 
And  they  demanded  the  right  to  construe  them.  And  then  they 
fought  And  then  our  Declaration  of  Independence,  and  then  our 
Constitution.  Both  of  them  recognizing  the  so-called  Divine  right 
of  human  slavery,  and  of  other  wrongs,  they  went  too  far,  and  the 
people  ivould  be  guided  wholly  by  neither.  And  then  the  amend- 
ments. 

Out  of  all  these  contasts  for  centuries,  our  Constitution  grew. 
We  attempted  to  define  the  limits  of  the  States,  and  we  tried  to  do- 
fine*  the  limits  of  the  General  Government.  But  much  remained, 
and  much  still  remains  for  constniction.  But  many  things  are  too 
plain  to  admit  of  debate.  The  powers  of  Congress  are  fixed  and 
cannot  be  controlled  by  the  President.  The  powers  of  the  Presi- 
dent cannot  bo  ridden  down  by  Congress.  Between  them  they  can 
control  the  armies  and  navies,  and  the  treasury,  but  neither  alone. 


nor  both  combined,  can  control  the  Courts  in  their  decrees,  nor  can 
the  Courts  exact  obedience  from  either  of  them. 

The  President  may  command  the  armies,  but  Congress  alone 
must  appropriate  the  money  for  the  armies,  and  then  for  not  longer 
tJian  two  years  by  any  one  Congress.  Congress  may  create  the 
Courts,  inferior  to  the  Supreme  Court,  and  may  appropriate  the- 
salaries  of  the  judges,  but  it  cannot  fix  the  limit  of  either  the  con- 
.scienee  or  judgments  of  the  Court.  If  the  people  fail  to  elect,  the 
one  branch  of  Congress  may  select  the  President,  but  cannot  direct 
him  after  he  is  elected. 

Thus  it  is  that  each  department  is  free  from  the  control  of  any 
other.  But  neither  the  President,  nor  Congress,  nor  the  Courts, 
nor  all  combined,  can  exercise  unlimited  power.  The  Constitution 
fixes  limitations.  The  people  have  the  right  to  assemble;  they 
have  the  right  to  petition  for  redress  of  their  grievances,  real  or 
supposed.  Freedom  of  speech  and  of  tlie  press  must  exist.  Every 
person  must  worship  God  as  he  pleases,  or  not  at  all,  if  he  so 
])leas('s.  He  gives,  or  withholds  supjx)rt  to  any  church,  as  he 
pleases.  Soldiers  shall  not  be  quartered  on  the  people  in  times  of 
peace.  Persons,  and  their  property,  and  papers,  are  free  from  un- 
reasonable searches. 

For  infamous  crimes,  no  one  can  be  put  on  trial  until  the  in- 
dictment by  a  grand  jury.  Evidence  cannot  be  extorted,  and  no 
one  can  be  compelled  to  incriminate  himself.  No  one  can  be  de- 
])rived  of  his  lilx^rtv,  nor  of  his  proj^rty,  but  by  due  process  of  law. 
Private  property  cannot  be  taken  for  Governmental  use  without 
just  coni]x?nsation,  within  the  last  few  months  construed  by  the  Su- 
preme Court  to  also  mean  that  the  Government  must  not  even  dam- 
ago  the  property  of  a  citizen,  when  it  d(M\s  not  take  it,  without  mak- 
in<r  compensation.  The  right  of  trial  bv  jury  shall  be  preserved. 
The  one  accused  of  crime  must  have  a  public  trial.  The  Court 
ro(»iii  do(»r  cannot  l)e  locked,  nor  guarded.  He  must  be  allowed  to 
SCO  and  examine  the  witnesses.  The  Government  must  bring  his 
witnesses  to  the  Court,  ifoderate  bail  must  be  allowed.  Moder- 
ate fines  only  can  Ix^  inij^osed.     Cruel  or  unusual  punishment  shall 


not  be  iuflicted.  The  rights  of  the  people  not  expressly  taken 
away,  are  reserved  by  the  people.  All  persons  born  or  naturalized 
in  this  country  are  citizens  of  this  Government,  and  of  the  State 
where  they  reside.  Not  even  a  State  shall  make  or  enforce  a  law 
in  any  way  abridging  the  rights  of  the  citizen.  Not  even  a  State 
shall  deny  to  any  person,  the  equal  protection  of  the  laws  and  of 
all  the  laws.     Contracts  must  be  observed. 

These  things  are  the  growth  of  centuries.  They  evidence  pro- 
gress. To-day,  we  cannot  understand  why  it  was  ever  thought  de- 
sirable to  ovei*throw  our  Government.  But  the  truth  is,  that  at  one 
time  and  another,  and  in  one  way  or  another,  North  as  well  as 
South,  every  one  of  the  original  thirteen  States  had  tried  to  break 
up  this  Union.  Of  late  years  we  have  condemned  the  South.  But 
history  condemns  all  of  the  thirteen.  But  every  one  of  them  has 
repented,  and  they  with  all  the  new  States  are  marching  forward 
to  the  music  of  the  Union  "One  and  Indestructible." 

When  it  was  first  suggested  that  the  Courts  had  the  power  to 
declare  statutes  void,  because  in  conflict  with  the  Constitution, 
much  surprise  by  many  was  felt  And  when  the  Supreme  Court 
not  only  held  that  it  had  the  power,  but  would  exercise  such  power, 
the  decision  was  bitterly  assailed.  The  school  of  politics  led 
by  Mr.  Jefferson,  was  at  war  with  the  Courts.  They  seem- 
ingly could  not  understand  how  it  was  that  when  a  judge  took  the 
oath  to  support  the  Constitution  that  he  did  not  thereby  mean  that 
he  would  support  every  statute  and  ride  down  the  Constitution. 
But  that  belief,  too,  has  long  since  passed  away.  But  a  few  years 
since  one  of  the  most  distinguished  and  learned  ximerican  lawyers, 
Mr.  Edward  J.  Phelps,  a  follower  of  the  teachings  of  Mr.  Jeffer- 
son, said  in  an  oration : 

"American  experience  has  made  it  an  axiom  in  political  sci- 
"enoe,  that  no  written  Constitution  of  Government  can  hope  to  stand 
"without  a  permanent  and  independent  tribunal  to  determine  its 
"construction  and  to  enforce  its  precepts  in  the  last  resort." 
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To-day  it  is  not  longer  a  debatable  question.  There  is  no 
Court,  high  or  low,  Federal  or  State,  but  is  frequently  confronted 
with  the  question,  and  no  Court  dares  to  shirk  the  responsibility. 

During  the  first  one  hundred  years  of  our  Government,  the 
Supreme  Court  held  twenty  statutes  of  Congress  to  be  void,  and 
within  a  very  few  of  two  hundred  of  statutes  of  tlie  States  to  be  of 
no  force  or  validity. 

When  some  statute  by  Congress  appealing  largely  to  prejudice, 
or  some  statute  of  a  State  that  has  been  enacted  in  obedience  to  cur- 
rent, and  local,  and  partizan  politics,  is  overthrown,  it  is  to  be  ex- 
pected that  there  will  be  a  good  deal  of  noise,  and  some  disappoint- 
ments. Professional  reformers  will  at  all  times  be  in  Congress, 
and  in  Legislatures.  They  will  procure  legislation,  denying  the 
right  of  trial  by  jury  in  some  cases ;  impairing  and  destroying  con- 
tract's ;  denying  the  rights  of  employers  and  employes  to  make  con- 
tract.^  as  they  deem  best;  statutes  declaring  that  it  is  unlawful  to  do 
that  or  to  do  this ;  and  then  when  tlie  Courts  hold  such  statutes  void 
the  Courts  are  criticised,  and  sometimes  maligned..  But  that 
Courtis  must  pass  upon  the  validity  of  such  statutes  is  now  the  fixed 
policy  of  this  country.  Such  policy  is  part  of  the  law,  and  even  of 
the  Constitution  itself.  It  is  with  us  to  stay,  and  it  will  ever  re- 
main, because  it  is  right  Any  other  holding  would  make  Con- 
gress and  Legislatures  supreme,  and  that  will  not  be  allowed. 

But  parts  of  our  people  become  just  as  much  inflamed  when 
tlie  Courtis  hold  legislation  valid.  But  three  years  ago  the  Presi- 
dent, with  a  majority  of  Congress  back  of  him,  believed  it  to.be 
humane,  and  wise,  and  beneficent,  as  it  was,  to  legislate  for  the 
people  of  Porto  Rico  and  die  Philippine  Islands.  School  teachers 
were  to  be  sent  there  by  tlie  many  hundreds.  School  houses  were 
to  be  built.  Our  soldiers  were  to  give  them  protection  against  for- 
eign {oe<,  and  the  greatest  of  all  enemies,  domestic  disturbances  and 
anarcliv.  Tlie  chief  conspirator  was  proclaimed  the  George  Wash- 
ington l)v  some,  and  the  Abraham  Lincoln  by  others.  Excitement 
ran  high.  The  Constitution  was  appealed  to.  The  Supreme' 
Court  hold  the  legislation  valid.     Then  there  was  denunciation. 
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Statesmen  and  lawyers  wrangled.  But  two  years  ago  in  your  oAvn 
State,  before  the  American  Bar  Association,  the  members  re-argued 
it,  without  conclusion.  A  distinguished  member  of  the  Bar,  who 
broke  with  his  party  in  Congress,  and  spoke  and  voted  against  the 
measure,  came  nearly  across  the  Continent,  feeling  that  he  might 
get  some  relief  from  his  mental  anguish  by  appealing  from  the  de- 
cision of  the  Supreme  Court,  first  to  the  American  Bar,  and  then 
to  public  opinion.  But  public  opinion,  which  in  the  end  settles 
all  matters  right,  has  already  afiirmed  the  Court,  with  but  few  dis- 
sents, and  those  in  a  very  low  tone  of  voice. 

Civilization  has  moved  on,  and  will  continue  to  move  on. 

That  the  Courts  make  mistakes  all  concede.  But  in  the  main, 
in  the  end,  the  Appellate  Courts  are  generally  right  They  are  a 
powerful  agency  in  the  upholding  and  in  the  advancement  of  civil- 
ization. They  are  wonderfully  aided,  and  almost  inspired  by  the 
Bar.     And  out  of  all  these  things  there  is  no  cause  for  alarm. 

The  pessimist  can  serve  no  useful  purpose  in  this  country 
other  than  to  spur  on  the  optimist  The  fault-finder  will  be  sent 
first  to  tlie  rear,  and  tlien  to  the  hospital.  Time  is  too  short,  and 
we  have  too  much  to  do,  to  wait  for  the  laggard  and  the  grumbler 
and  scolder.  Our  country  was  never  more  prosjxjrous,  materially, 
relifriously,  and  intellectually,  than  it  is  to-day. 

It  will  be  more  so  to-morrow,  and  still  more  so  the  next  day. 

AYe  have  our  glorious  Constitution,  with  the  thirteen  amend- 
ments. Then  perhaps  best  of  all  we  have  the  fourteentli  amend- 
ment. The  fifth  amendment  limited  Congress,  and  that  branch  of 
our  Government  was  prohibited  from  depriving  any  person  of  life 
or  liberty,  or  property  without  due  process  of  law.  The  State 
rights  theorists  were  in  the  saddle,  and  were  willing  to  bridle  the 
General  Government,  and  for  nearly  a  century  insisted  that  Legis- 
latures should  be  nearly  supreme.  Then  came  the  fourteenth 
amendment,  as  a  sequel  to  a  bloody  war.  It  is  still  railed  against 
by  some ;  others  give  it  faint  praise.  The  incoherent,  still  mumble 
something  about  caution,  and  in  their  feeble  way  try  to  echo  the  talk 
of  fifty  years  ago.     But  no  man  who  walks  in  the  sunlight  of  to- 
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day  has  any  fears  for  the  continued  existence  of  the  States  with  all 
their  deserved  pow^ers.  But  as  the  fifth  amendment  inhibited  the 
General  Government,  the  fourteenth  amendment  says  that  State 
Legislatures,  and  municipalities,  and  other  State  agencies,  shall 
not  ride  down  the  rights  and  liberties  of  the  people.  The  amend- 
ment was  bom  during  troublesome  times.  Its  ratification  was 
peculiar.  Like  the  great  charter  of  Runnyraede,  it  was  ratified 
by,  and  through  coercion,  if  not  duress.  States  were  denied  their 
old  places  in  the  Union,  until  they  agreed  to  its  ratification.  It 
was  a  political  question.  The  controversy  was  not  heated,  but  was 
bitter.  After  it  was  declared  part  of  the  law  of  the  land,  states- 
men and  conventions  and  legislatures,  Xorth  as  well  as  South, 
cried  out  against  it,  and  said  it  would  never  be  binding.  But  it  is 
binding,  and  will  ever  be. 

This  provision,  like  all  other  Constitutional  provisions,  is  of 
gnjwth.  Some  man,  or  set  of  men,  furnished  the  words  for  Magna 
Charta,  but  not  the  thoughts.  They  had  grown  up  during  long 
periods  of  time.  Washington,  and  Hamilton,  and  Madison,  and 
Franklin,  and  the  ^'Committee  on  Style,"  worked  all  the  long  sum- 
mer months,  and  disputed  and  wrangled,  and  quarreled  about 
words,  in  which  to  clotJie  the  facts,  growing  out  of  the  history  of 
centuries.     Their  work  was  well,  but  only  partially  done. 

The  petition  of  rights  by  an  angry  House  of  Commons ;  tlie 
Habeas  Corpus  Act;  the  Bill  of  Rights  by  William  and  Mary;  the 
Act  of  Settlement,  all  are  coupled  with,  and  are  the  growth  from 
Magna  Charta.  And  with  Magna  Charta,  much  of  tliat  which  is 
of  the  best,  form  Section  one  of  tlie  fourteenth  amendment  to  the 
Constitution.  And  that  much,  at  least  of  the  Common  Law  of 
England,  is  one  of  the  rocks  of  a  Gibraltar,  which  will  be  our  fort- 
ress of  protection  of  a  genuine  liberty  for  all  citizens,  high  or  low, 
rich  or  poor,  of  our  common  country. 

W[\o  shall  say  we  are  moving  backwards  ? 

The  Courts  and  the  Bar,  can  look  upon  much  of  the  past  in 
what  has  been  done,  with  pride.  And  we  can  look  to  the  future 
with  great  satisfaction,  on  what  is  yet  to  be  done,  and  glory  in  the 
fact,  that  probably  we  will  be  permitted  to  take  part  in  the  work. 
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ADDRESS 


CHARLES  W.  HAINES 

OF 

COLORADO  SPRINGS,  COLO. 


LEGAL  EDUCATION* 

**I  hold  every  man  a  debtor  to  his  profession  from  the  which, 
as  men  do  of  course  seek  to  receive  countenance  and  profit,  so  ought 
tliey  of  duty  to  endeavor  themselves  by  way  of  amends  to  be  a  help 
and  an  ornament  thereunto.'' 

Every  profession,  like  every  individual,  has  its  own  physiog- 
nomy, physiology  and  pathology.  I  have  sometimes  fancied  that 
tlie  pathological  taint  in  the  Bar  of  Colorado  was  selfishness,  and 
that  there  resulted  therefrom  a  lack  of  that  professional  solidarity 
and  esprit  de  corps  which  Uie  other  professions  possess.  The 
odium  legale  is  surely  no  more  virulent  than  the  odium  theologicum 
or  the  odium  medicum,  but  the  ministers  and  the  doctors  seem  to 
me  to  be  far  more  strenuous  tlian  the  lawyers  are,  for  professional 
attainment  and  character  in  the  applicants  for  admission  to  their 
ranks,  and  in  disciplining  unworthy  members  of  their  professions ; 
so  it  seems  to  me  that  we  may  take  to  heart  the  above  injunction  of 
Lord  Bacon  and  of  duty  endeavor,  ourselves,  by  way  of  amends  to 
be  a  help  and  ornament  to  our  profession. 

It  was  Lord  Bacon,  by  the  way,  who  took  the  whole  field  of 
knowledge  for  his  province,  and  not  only  took  it,  but  subdued  it, 
but  "the  thoughts  of  men  have  widened  with  the  process  of  the 
suns,"  till  no  man — ^be  he  even  a  J.  P.  Morgan  of  intellect — ^would 
be  rash  enough  to  attempt  to  "corner"  human  knowledge ;  nay,  even 
in  the  narrower  field  of  substantive  law,  no  man  to-day  can  hope  to 
set  down  in  order  and  compactly  as  Blackstone  did,  the  whole  of  it. 


Law  is  co-terminous  with  life,  and  it  may  be  justly  said,  Lex 
est  humuni  nihil  a  se  alienum  putat  It  touches,  if  it  does  not 
adorn,  all  things. 

When  one  keeps  in  mind  the  fact  that  law  concerns  life  in  all 
its  scope,  and  considers  the  immensity  and  complexity  of  modern 
life,  one  realizes  how  inadequate  is  even  the  best  obtainable  legal 
education.  Blackstone  could  deal  in  a  few  paragraphs  with  the 
Law  of  Common  Carriers,  but  what  a  gap  between  Mule-back  and 
Marconi ! 

Men  write  volumes  in  a  vain  attempt  to  set  down  completely 
what  Blackstone  handled  exhaustively  in  a  few  pages. 

To-day  it  is  the  work  of  a  lifetime  to  master  the  Law  of  Com- 
mon Carriers,  or  Corporation  Law,  or  Mining  Law,  or  the  Law  of 
Irrigation,  and  so  rapidly  do  new  questions  arise,  that,  let  alone 
general  law,  one  cannot  be  sure  in  a  long  and  diligent  life  that  he 
has  attained  tlie  mastery  of  his  specialty. 

The  briefest  consideration  reveals  the  magnitude  of  the  task 
that  lies  before  the  intending  law  student,  when  he  attempts  to  get 
even  a  speaking  acquaintance  with  law,  and  besides  substantive 
law,  he  must  learn  also  pleading  and  practice. 

The  avidity  and  assurance  with  which  young  men  plan  for  a 
"legal  education,"  by  a  few  months  of  undirected,  unintelligent 
and  desultory  reading  in  a  law  office,  gives  point  to  the  adage, 
"Fools  rush  in  where  angels  fear  to  tread." 

Blackstone  and  the  fathers  laid  well  the  foundation  of  modem 
English  and  American  law,  but  a  cursory  reading  and  superficial 
knowledge  of  Blackstone  and  Kent  no  more  fits  a  man  to  deal  in- 
telligently with  the  vast  and  complicated  questions  involved  in  law 
and  law  practice  to-day,  than  the  knowledge  and  experience  that 
enabled  a  builder  of  fifty  years  ago  to  erect  a  bam  or  a  two-story 
house — ^would  qualify  him  to  build  a  twenty-story  steel  building. 

A  foot  is  still  twelve  inches  and  to  insure  the  stability  of  a 
building,  the  line  of  direction  must  still  fall  within  the  base,  but 
materials  are  different  and  complex  engineering  problems  must  be 
solved  of  whose  existence  the  old  builder  did  not  dream.     I  fanev 
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Blackstone  and  Kent  themselves  might  have  been  somewhat  puz- 
zled by  the  modern  doctrine  of  apex  and  side  lines,  and  might  feel 
queer  if  asked  to  pass  on  the  points  involved  in  the  controversy  be- 
tween Kansas  and  Colorado,  over  their  respective  rights  to  the 
water  of  tlie  Arkansas  Kiver. 

When  your  Executive  Committee,  through  your  Secretary, 
asked  me  to  make  an  address  on  **Legal  Education,"  I  demurred, 
for  it  seemed  to  me  to  be  a  capital  illustration  of  *'Lucus  a  non  lu- 
cendo/'  but  1  took  heart  of  grace  when,  on  going  through  volume 
after  volume  of  the  Reports  of  The  American  Bar  Association,  I 
found  that  my  ideas  as  to  the  scope  and  thoroughness  of  legal  edu- 
cation were  shared  by  the  keenest  and  profoundest  minds  in  our 
profession.  Jumping  with  my  own  inclination,  came  the  sugges- 
tion of  your  Secretary  that  my  address  should  deal  with  some  prac- 
tical matter. 

For  some  years  I  was  on  the  local  examining  board,  and  I  had 
the  honor,  also,  to  be  one  of  the  charter  members  of  the  State  Board 
of  Bar  Examiners. 

I  was  thus  led  to  consider  somewhat  carefully  the  irreducible 
minimum  of  knowledge  and  training  which  should  entitle  an  appli- 
cant to  examination  and  admission  to  the  Bar.  From  the  outset 
of  my  connection  with  such  matters,  I  have  been  a  strong  opponent 
of  the  laissez  faire — ^^vhich  should  really  be  read  "lazy  affair" — 
idea,  that  entrance  to  the  Bar,  like  the  entrance  to  hell,  should  be 
open  to  all  comers,  and  that  the  fittest  would  survive. 

The  old  guild  idea  has  grown,  till  no  considerable  body  of 
workers  in  any  field  is  without  organization  and  officers,  and  rules 
for  entrance  to  the  organization  and  for  conduct  after  entrance. 
Perlia]x<  no  body  of  men  is  more  powerful  for  good  and  for  evil 
in  tlie  community  than  lawyers.  Not  only  are  vast  business  inter- 
ests committed  to  them,  but  they  are  the  law  makers  and  also,  some- 
times, ala-^  I  tlie  law  breakers.  For  the  community's  good  and  for 
the  good  of  the  profession,  the  Bar  should  control  the  entrance  into 
the  profession,  and  in  proi^jer  cases,  aid  the  exit  therefrom. 
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Jb'ortunately  the  Bar  of  the  State,  by  appropriate  l^iskiion^ 
has  placed  in  the  Supreme  Court  the  power  to  say  who  shall  come 
in  and  who  shall  go  out,  and  fortunately  also,  by  the  concurrence  of 
Court  and  Bar,  the  standards  of  admission  to  the  Colorado  Bar  are, 
1  believe,  abreast  of  those  of  any  State  in  the  Union. 

The  question  to  which  1  wish  to  ask  your  brief  attention  is 
whether  tiie  time  has  not  come  when  a  considerable  addition  to  the 
requirements  for  admission  cannot  be  made;  whetlier,  after  a  rea- 
sonable time  allowed  for  the  protection  of  those  who  are  already  in 
training,  an  applicant  in  addition  to  the  present  sound,  even  if  in- 
adequate preliminary  education,  shall  not  be  required  to  show  if 
not  graduation,  at  least  two  years  spent  industriously  in  some  rep- 
utable law  school,  and  in  addition  to  that,  at  least  one  year's  gen- 
uine clerkship  in  a  law  office. 

Why  should  admission  to  the  Bar  be  made  easier,  with  the  re- 
sult of  lowering  its  tone,  than  to  the  medical  profession  or  the  min- 
istry? In  New  York  the  requirements  for  examination  and  ad- 
mission to  the  Bar  are  certainly  as  high  as  ours,  yet  at  the  1898 
Bar  Examiners  said,  *'It  requires  less  expenditure  of  time  and 
money  and  effort  to  become  a  lawyer  than  it  does  to  become  a  veter- 
inary surgeon,  a  dentist  or  a  physician."  I  think  that  is  true  in 
Colorado,  and  I  think  also  that  for  a  horse  doctor  to  outrank  a  law- 
yer, is  a  libel  on  the  State.  Considering  the  scope  and  complexity 
of  modem  life  and  the  magnitude  and  intricacy  of  the  questions 
with  which  the  profession  must  deal,  the  old  training  in  a  law  office 
is  hopelessly  inadequate,  (  ?)  but  old  training  cannot  be  had. 

The  stenographer  and  typewriter  have  supplanted  the  long- 
hand copying  of  pleadings  and  contract  and  wills,  which  formerly 
gave  the  student  some  knowledge.  The  stress  of  modem  life  per- 
vades the  modem  law  offices.  The  old  time,  scholarly,  leisurely- 
going  lawyer  is  no  more.  In  the  rush  of  modem  life,  increasingly 
few  men  have  made  that  careful,  thorough  study  of  general  law, 
which,  even  had  they  the  time  for  it,  would  fit  them  to  instruct  sys- 
tematically and  broadly  one  or  more  office  students.  The  compe- 
tent lawyer  has,  at  best,  time  for  no  more  than  a  brief  suggestion — 
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a  hurried  answer — to  a  puzzled  questioner.  What  happens  ?  The 
student  who  attempts  a  legal  education  outside  of  a  law  school,  goes 
into  the  office  of  some  man  who  is  himself  ill-equipped,  or  he  goes 
to  the  office  of  a  competent  man  who  can  give  him  no  attention; 
in  either  case,  he  takes  nothing,  or  next  to  nothing,  except  a  certifi- 
cate that  he  has  "read  law"  for  such  a  period.  Even  that  is  not 
the  worst  of  the  situation.  To  every  lawyer  come  applicants  to 
register  as  "law  readers"  or  "clerks,"  the  bulk  of  whose  time  is 
epent  in  stenography  or  some  other  revenue-producing  work.  It 
is  a  matter  of  common  knowledge,  also,  that  men  so  placed,  who 
spend  only  a  fraction  of  the  day  in  a  law  office,  get  certificates  that, 
for  so  many  months  or  years,  they  have  "pursued  the  study  of  law" 
in  the  attorney's  office. 

Examinations  cure  no  defects  of  training;  at  best,  they  are 
but  a  clumsy  means  of  eliminating  the  notoriously  ignorant  and 
unfit  Under  conditions  as  they  exist  in  Colorado,  I  submit  that 
no  adequate  training  for  an  intending  lawyer  can  be  got  by  reading 
law  in  the  office  of  a  practicing  lawyer. 

Long  since,  doctors  and  ministers  have  recognized  the  fact  that 
the  old  methods  of  study  with  individual  practitioners  and  preach- 
ers were  inadequate  to  meet  the  new  professional  demands.  Why 
should  the  Bar  blink  the  facts  ?  Has  the  lawyer  less  need,  than 
the  minister  and  doctor,  of  wide  acquaintance  with  subject  matter 
and  severe  training?  On  the  contrary,  does  not  the  lawyer  need 
a  wider  range  of  knowledge  than  any  other  professional  man  ? 

Two  objections  may  possibly  be  urged  against  the  insistence 
on  professional  training,  by  professional  trainers  in  professional 
schools.  First  that  such  a  requirement  might  possibly  shut  out 
worthy  young  men.  To  this  one  might  reply  that  it  does  not  shut 
them  out  from  medicine.  There  is  no  dearth  of  doctors.  Why 
should  it  shut  them  out  from  law  ?  It  will  not,  I  believe  that  the 
young  man  who  has  in  him  the  making  of  a  good  lawyer,  will,  if 
required  to  do  so,  find  his  way  into  and  through  a  good  law  school ; 
but  if  in  an  exceptional  case,  a  young  man  should  be  thus  shut  out, 
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would  that  outweigh  the  detriment  to  the  profession  which  comes 
from  the  admission  of  ill-equipped  men  ? 

Moreover,  if  this  requirement  should  shut  out  a  shoal  of  in- 
competents, who  look  at  the  law  simply  as  a  method  of  making 
money  without  too  much  work,  not  only  will  the  profession  gain 
inunensely,  in  strength  and  character,  but  the  excluded  ones  ^vill 
be  saved  a  long  and  painful  disillusionment 

A  second  objection  may  be  due  to  the  fear  that  by  this  action 
the  Bar  will  be  accused  of  trying  to  create  a  "law-trust"  and  of. 
forcing  up  the  price  by  limiting  the  output  Such  an  accusation 
could  be  borne  with  equanimity  for  the  suflScient  reason  that  it 
^ould  be  unfounded  and  false.  Surely  professional  men  cannot 
be  blamed  for  protecting  and  fostering  their  profession  by  insisting 
that  only  able  men  shall  enter  it,  even  though  this  insistence  result 
in  some  lessening  numbers. 

But  one  may  go  further,  and  question  whether  a  lessening  of 
numbers  might  not  be,  ipso  facto,  a  right  and  praiseworthy  act. 
Perhaps  even  the  community,  part  of  which  r^ards  lawyers  as  a 
necessary  evil,  might  rejoice  at  a  reduction  in  the  bulk  of  the  evil. 

There  is  no  divinely-ordained  ratio,  like  16  to  1,  between  pop- 
ulation and  lawyers.  In  1897,  it  was  estimated  that  there  were  in 
England  only  four  thousand  barristers,  while  in  the  United  States 
there  were  ninety  thousand  lawyers  for  a  population  only  double 
that  of  England.  In  Atlanta,  Georgia,  in  1897,  there  was  one 
lawyer  to  every  three  hundred  and  fifty  people.  Judge  Simeon  E. 
Baldwin,  formerly  of  the  Yale  Law  School  and  now  of  the  Connec- 
ticut Supreme  Bench,  in  commenting  on  this  fact,  said  at  the  1897 
meeting  of  the  American  Bar  Association: 

"Of  course  in  the  capital  of  a  State  which  is  also  a  commercial 
capital,  where  large  intorefits  center,  there  may  be  a  larger  Bar 
than  in  agricultural  counties  with  an  equal  population,  but  T  still 
think  that  we  must  agree  that  one  lawyer  to  nine  hundred  popula- 
tion in  the  country  at  large,  is  too  great  a  number,  and  do  we  not 
owe  it  to  ourselves,  we  who  are  at  the  Bar  and  we  who  are  on  the 
Bench,  to  endeavor,  as  time  goes  on,  to  lessen  the  relative  number 
of  lawyers  in  the  o/>mmunity  ?     This  evil  was  felt  in  my  own  State 
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a  hundred  and  fifty  years  ago^  to  such  an  extent  that  Hie  Legislature 
interfered  and  passed  a  law  that  thereafter  in  the  Colony  of  Con- 
necticut there  should  be  no  more  lawyers  in  Hartford  County  than 
a  certain  number,  so  many  in  New  Haven  County,  and  so  on.  I 
think  no  county  had  more  than  seven,"     Continuing  he  said : 

"I  believe  that — ^not  from  the  guild  feeling,  the  feeling  that 
you  want  to  keep  things  to  yourself — ^but  from  the  higher  feeling 
that  we  want  our  country  to  have  the  best,  that  we  want  our  profes- 
sion to  rank  as  high  as  the  profession  anywhere.  We  in  the  Amer- 
ican Bar  Association,  ought  to  endeavor  to  lessen  the  number  of 
those  who  are  studying  for  the  bar,  rather  than  increase  it,  and  the 
only  practical  way  of  course,  is  by  raising  the  standard  of  admis- 
sion." 

As  to  the  ratio  of  lawyers  to  population  in  Colorado,  generally, 
I  am  not  advised.  Denver,  I  am  told,  has  one  lawyer  to  every  two 
hundred  and  fifty  of  the  population,  and  Colorado  Springs  has 
about  one  to  two  hundred. 

Since  this  was  written  I  have  footed  the  lists  of  licensed  attor- 
neys in  Colorado  as  recorded  in  Volumes  28  and  29  of  the  Colo- 
rado Reports.  The  footings  show  that  the  number  of  such  attor- 
neys is  three  thousand  four  hundred  and  fifty-nine  (3,459).  The 
census  of  1900  gives  Colorado  five  hundred  and  forty  thousand 
(540,000)  people.  That  makes  one  lawyer  for  every  one  hundred 
and  fifty-six  (156)  and  a  fraction  of  the  population. 

I  think  that  the  Bar  will  agree  that  it  would  be  better  for  the 
profession  and  better  for  the  State,  if  not  only  the  number  of  in- 
tending lawyers  could  be  much  reduced,  but  also  if  a  considerable 
section  of  the  present  membership  of  the  Bar  could  be  excised. 

The  Bar  of  the  State,  out  of  decent  regard,  not  only  for  its 
own  welfare,  but  also  that  of  the  community,  should  insist  that  only 
men  of  high  character  and  attainments  should  be  admitted  to  its 
ranks ;  and  if,  as  it  seems  to  me  to  be  true,  such  attainments  cannot 
be  insured  by  the  present  method  of  training  and  the  present  re- 
quirements for  examination,  I  think  that  despite  cavil  and  criti- 
cism, such  additional  requirements  should  be  made  as  will  put  the 
law  on  at  least  an  equal  footing  with  other  professions. 
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L.  a  CARPENTER, 

STATE  ENGINEER  OF  COLORADO* 


DOES  THE  POVER  OF  THE  FEDERAL  GOVERNMENT  TO  REG- 
ULATE NAVIGATION  JUSTIFY  ANY  INTERFERENCE 
WITH  IRRIGATION  IN  COLORADO. 

The  situation  of  Colorado  at  the  summit  of  the  Continent, 
with  streams  flowing  in  every  direction,  creates  the  conditions  for 
numerous  suits  against  her  or  her  citizens.  Those  which  are  the 
application  of  general  laws  to  special  cases  are  of  no  special  im- 
portance. There  are  tw^o,  however,  of  greater  importance  because 
they  tend  to  determine  general  principles  of  law. 

The  first  is  that  commonly  known  as  the  Elephant  Butte  case 
(more  technically,  the  U.  S.  vs.  the  Rio  Grande  Canal  &  Irrig.  Co., 
U.  S.,  174,)  the  second  the  one  of  Kansas  against  Colorado.  In  the 
first  Colorado  was  not  the  defendant,  yet  actually  it  appeared  to  be 
the  one  most  affected.  The  aim  in  the  suit  seemed  to  be  to  obtain 
a  decision  which  would  be  applicable  against  Colorado. 

In  the  Elephant  Butte  case  the  issue  narrowed  down  to  a  case 
of  navigation  against  irrigation.  In  the  Kansas  case^  navigation 
is  not  the  issue  at  present,  but  riparian  rights  vs.  irrigation,  or 
what  might  be  termed  riparian  rights  as  recognized  in  a  humid 
country  against  riparian  rights  as  recognized  in  an  arid  country. 

The  doctrine  of  navigation,  when  in  conflict  with  irrigation, 
was  given  at  length  in  the  Elephant  Butte  case.  The  far-reaching 
effect  of  this  opinion  justifies  a  fuller  statement  of  that  case,  and 
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its  development.  Briefly,  a  company  proposed  to  build  a  dam  on 
the  Kio  Grande  some  distance  above  El  Paso.  The  promoters 
made  claims  in  their  prospectus  that  they  would  take  all  the  waters 
of  the  Kio  Grande.  Prior  to  that  time  an  army  officer  named 
Mills  having  interests  at  El  Paso  had  formed  the  idea  of  a  large 
reservoir  at  El  Paso,  and  urged  that  the  Government  construct  it 
to  satisfy  the  prior  rights  of  the  Mexicans.  This,  notwithstanding 
that  the  Attorney  General  had  formally  decided  that  any  Mexican 
claims  based  on  the  treaty  of  Guadaloupe  Hidalgo  had  been  extin- 
guished by  the  Gadsden  treaty  and  purchase.  The  proposed  dam 
and  its  claims  alanned  the  projectors  of  the  so-called  Interna- 
tional Dam.  Presently  claims  were  made  to  the  Secretary  of 
State  of  Mexico  by  interests  on  the  Mexican  side.  These  seem 
to  have  been  made  or  directed  by  a  resident  of  El  Paso,  and  a  close 
friend  of  Mills.  The  claims  came  in  tbe  course  of  time  to  our  Sec- 
retary of  State,  and  were  then  referred  to  the  International  Boun- 
dary Commissioner  for  the  United  States — who  was  again  this 
same  Mills — for  report  He  concluded  there  was  not  water  enough 
for  both  reservoirs,  and  accordingly  the  United  States  asked  for  an 
injimction  against  the  construction  of  the  Elephant  Butte  dam  al- 
ready begun. 

The  injunction  was  asked  not  on  the  ground  of  the  diversion 
of  water,  but  that  such  dam  was  an  obstruction  to  the  passage  of 
boats,  and  as  such  prohibited  by  an  Act  of  Congress.  The  lower 
court  practically  ruled  the  case  out,  as  it  was  common  knowledge 
that  the  Rio  Grande  was  not  navigable  in  New  Mexico.  It  was 
shown  to  be  navigable  for  about  one-third  of  the  distance  from  the 
mouth  to  El  Paso.  On  appeal  to  the  Supreme  Court  it  was  de- 
cided that  it  was  a  branch  of  a  navigable  stream  and  it  is  the  duty 
of  the  Court  under  the  interstate  commerce  clause  to  guard  naviga- 
tion. If  this  structure  or  any  other  should  take  water  so  as  to  ma- 
terially affect  the  navigable  capacity  of  the  river,  such  construction 
should  be  restrained.  The  case  was  therefore  sent  back  to  deter- 
mine the  fact  whether  the  construction  of  this  dam  would  or  would 
not  materially  affect  navigation. 
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The  Court  illustrates  the  sacredness  of  the  duty  of  the  Court 
to  navigation  by  citing  Croton  river.  He  says  if  the  diversion  of 
this  river  to  meet  the  domestic  needs  of  New  York  City,  should 
aflFect  the  Hudson  to  the  detriment  of  navigation,  it  would  not  only 
be  the  right,  but  the  duty  of  the  Court  to  enjoin  such  diversion. 

This  may  be,  and  if  the  Supreme  Court  says  so,  must  be  good 
law,  but  to  a  layman  it  would  seem  that  the  premise  or  the  logic 
must  be  wrong  w^hich  leads  to  the  conclusion  that  the  cities  and  hu- 
man life  which  are  the  occasion  of  commerce,  must  yield  to  the 
commerce  they  produce. 

Fortunately,  the  conditions  were  such  as  to  show  that  the 
upper  river  did  not  materially  contribute  to  the  lower.  The  Rio 
Grande  materially  decreases  from  Del  Norte  to  the  Conches,  some 
400  miles  below  El  Paso.  In  a  distance  of  175  miles  one-third  of 
the  flow  disappeared  by  loss  in  the  sands  and  by  evaporation,  and 
rather  unexpectedly  even  to  those  acquainted  with  the  river,  this 
was  substantially  the  same  for  high  and  moderate  stages. 

The  apparent  absurdity  in  this  case  to  a  layman  is  in  the  fact 
that  the  local  navigation  for  which  such  restriction  is  demanded 
consists  of  one  flat  boat,  drawing  two  feet  of  water  ftnd  carrying 
200  tons.  This  boat  makes  one  to  three  round  trips  j^er  month 
over  about  110  miles  near  the  mouth.  The  irrigated  industries 
which  were  to  be  stopped  were  from  1,000  to  1,500  miles  from  the 
steamboat.  The  products  of  any  one  of  the  thousands  of  fanns 
which  might  be  affected  exceed  the  value  of  the. entire  commerce  of 
this  boat 

With  fuller  understanding,  it  would  seem  to  a  layman  that 
the  portion  of  the  Constitution  stating  that  the  purpose  of  the  Con- 
stitution is  to  "promote  domestic  welfare"  might  be  extended  in 
meaning  as  well  as  the  exaggerated  extension  of  the  commerce  be- 
tween the  States. 

As  showing  the  bearing  of  the  case  on  Colorado,  it  may  be 
noted  that  the  Court  was  asked  to  include  in  the  findings  of  fact 
two  findings,  (1)  That  the  river  at  El  Paso  had  decreased  simul- 
taneously with  the  increase  of  irrigation  in  Colorado,  and   (2) 
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That  the  decrease  amounted  to  5,000  cubic  feet  per  second.  These 
findings  could  have  no  bearing  on  the  immediate  question  at  issue 
and  their  admission  might  perhaps  have  changed  the  attack  to  one 
against  Colorado. 

In  the  recent  appeal  to  the  Supreme  Court  the  failure  to  in- 
clude these  findings  was  urged  as  a  reason  for  asking  for  a  retrial. 
It  should  be  seen  that  the  case  is  defended.  The  interests  of  Colo- 
rado and  of  the  whole  irrigated  country  might  be  jeopardized  by 
a  failure  in  the  defense.  The  defendants  are  bankrupt.  The  de- 
fense has  been  made  by  volunteers  from  New  Mexico,  and  on  ac- 
coimt  of  local  reasons  has  practically  been  abandoned.  The  con- 
struction of  the  dam  is  of  no  importance  to  us,  but  the  prevention 
of  Endings  or  establishment  of  precedent  is  of  great  importance. 
If  the  case  had  been  defended  completely  in  the  first  instance,  it  is 
quite  likely  it  need  not  have  taken  the  present  form  which  contains 
more  than  one  menace  to  irrigation  interests. 

2.     The  Kansas  Case, 

At  present  the  contest  in  this  case  is  on  the  ground  of  inter- 
ference with  riparian  rights,  rather  than  navigation.  For  some 
twelve  or  fifteen  years  there  have  been  indications  of  discontent. 
At  first  it  was  the  ditches  near  Garden  City  that  thought  their  wa- 
ter supply  had  been  interfered  with.  This  died  out  as,  in  fact, 
return  waters  tended  to  supply  them.  Some  years  later  during  the 
drouthy  years  a  new  source  of  complaint  appeared  in  the  region 
near  Wichita.  A  farmer  believed  that  the  decrease  in  his  corn 
crop,  where  he  had  grown  the  same  crop  successively  on  the  bot- 
toms, was  due  to  the  low  river  preventing  sub-irrigation,  and  he  at- 
tributed tlie  low  water  to  irrigation  in  Colorado.  Ilis  attention 
seems  to  have  been  directed  this  way  by  an  excursion  of  journalists 
and  their  extravagant  reports  of  the  great  storage  reservoirs  in 
Eastern  Colorado.  An  agent  was  sent  to  Colorado  to  study  the 
conditions  and  collect  data.  A  convention  was  called,  but  nothing 
resulted.  More  recently  the  agitation  was  started  afresh  at  Ar- 
kansas City.  This  is  the  only  town  along  the  river  having  a  water 
power  derived  from  the  Arkansas.     It  is  also  a  town  formerly  of 
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great  hopes.  It  has  large  unoccupied  opera  houses,  hotels  and 
other  buildings,  and  with  many  shattered  fortunes  coming  from  the 
boom  years  of  the  80's.  The  previous  discussion  at  Wichita,  given 
point  to  by  the  introduction  of  a  bill  in  Congress  to  build  a  reservoir 
in  Eastern  Colorado  to  take  the  remainder  of  the  water  attracted 
some  attention.  A  riparian  case  brought  by  some  Connecticut 
farmers  vs.  the  City  of  New  York,  where  the  decision  recognized 
the  most  absolute  riparian  rights  was  reported  about  that  time  and 
gave  these  people  confidence  in  their  claim.  Though  this  decision 
was  materially  modified  on  review  it  served  to  give  the  encourage- 
ment needed  to  call  a  convention  and  ask  the  Legislature  for  an  ap- 
propriation. Navigation  enters  only  slightly  in  the  contention.  It 
appears,  however,  that  some  of  those  who  were  active  in  pushing 
the  suit  claim  to  have  built  a  boat  at  one  time  to  carry  freight  from 
a  to-vvn  in  Kansas  to  Fort  Smith.  It  would  not  be  surprising  if 
this  should  appear  with  more  weight  than  is  given  in  the  complaint. 
There  have  been  some  steps,  starting  back  for  some  years,  which 
were  directed  toward  an  investigation  of  the  conditions  affecting 
the  navigation  of  the  Arkansas.  An  incomplete  investigation,  or 
by  one  not  acquainted  with  the  conditions  of  Western  streams, 
might  easily  lead  to  a  report  that  the  navigation  is  affected  by  the 
diversion  of  water  in  Colorado,  and  thus  precipitate  a  contest  on 
that  issue. 

If  so,  the  defense,  under  the  express  doctrine  of  the  Court, 
seems  to  be  only  on  the  question  of  fact  Fortunately,  it  can  be 
shown,  I  think  without  question,  that  Colorado  does  not  materially 
contribute  to  the  navigation,  and  therefore,  even  under  this  doc- 
trine of  law,  the  irrigation  need  not  be  affected.  As  such  a  conten- 
tion is  possible,  it  seems  that  the  State  ought  to  be  prepared  to 
show  these  facts  if  necessary.  As  the  presumption  founded  on 
common  experience  in  Eastern  streams  is  contrary  to  the  facts  as 
foimd  in  streams  in  an  arid  region,  the  burden  of  proof  would 
probably  be  upon  us. 

The  facts  would  need  to  be  fortified  with  an  abundance  of 
proof.     A  bald  statement  would  seem  incredible,  for  persons  ac- 
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quainted  with  streams  of  the  East  can  not  understand  that  streams 
in  a  dry  region  progressively  decrease  and  may  disappear.  To 
them  the  fact  that  water  is  taken  from  the  Rio  Grande  or  the  Ar- 
kansas or  the  Platte  in  large  quantities  is  prima  facie  evidence  that 
the  stream  below  is  depleted  that  much.  It  is  safe  to  say  that  few 
of  our  own  population  realize  the  full  extent  of  the  losses  which 
normally  take  place.  With  the  modern  railroad  travel  they  do  not 
have  the  opportunity  to  observe  the  conditions  as  did  those  who 
crossed  the  plains  by  team.  The  general  conception,  therefore^ 
throws  the  burden  of  proof  on  us. 

The  previous  statements  are  sufficient  to  show  that  under  the 
doctrine  of  law  as  laid  down  by  the  Court,  there  is  danger  of  at- 
tack on  the  score  of  navigation.  It  is  sufficient  to  permit  of  a 
claim  from  the  lower  Mississippi  or  any  intermediate  portion.  At 
the  same  time,  such  claim  can  be  successfully  defended,  provided 
that  the  facts  as  they  exist  can  be  brought  out  with  sufficient  full- 
ness to  remove  the  preconceived  notions  founded  on  other  experi- 
ence. This  is  the  most  serious  part  of  the  task  for  it.  It  is  a  gen- 
eral matter  of  human  experience  that  it  is  difficult  to  change  the 
fundamental  conceptions  in  the  mind  of  a  person  past  forty,  and 
therefore,  at  best,  any  such  contest  can  not  be  looked  on  lightly  or 
considered  as  beyond  danger  until  the  case  is  completely  closed. 
There  is  an  obvious  tendency  to  underestimate  the  possibilities. 
The  diversion  of  water  is  so  apparent  a  necessity  to  a  person  in  an 
arid  region,  that  he  does  not  understand  there  can  be  any  question 
as  to  its  right.  On  the  other  hand  generations  of  decisions  in  a 
humid  country  have  made  riparian  rights  the  law  and  they  can  not 
understand,  with  their  experience,  how  any  honest  people  can  con- 
sider it  a  right  to  divert  water. 

There  is,  therefore,  a  fundamental  conflict  of  ideas,  and  it  is 
not  necessary  to  dig  deep  to  find  that  this  is  bound  to  appear  in 
various  ways. 

It  is  not  necessary  to  remind  this  body  that  law  is  not  devel- 
oped as  an  abstract  principle  of  right,  but  meets  needs  as  they  arise. 
Our  Common  Law  especially  has  come  from  application  to  concrete 
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cases.  It  is  an  outgrowth  of  conditions  as  they  develop.  More 
new  activities  arise,  the  law  grows  to  meet  the  new  conditions,  but 
from  the  method  of  its  development,  the  law  lags  behind.  The 
first  attempt  is  to  find  precedent.  When  precedent  does  not  exist, 
the  hesitating,  uncertain  decisions  are  evident.  Numerous  cases 
and  many  years  are  required  to  create  confidence  in  the  doctrine. 
I  suppose  that  approximately  forty  years  is  required  for  a  new  con- 
dition to  be  met  and  the  doctrine  developed. 

To  a  layman  it  seems  that  our  Common  Law  as  relates  to  wa- 
ter is  absolutely  inapplicable  to  our  conditions.  It  is  proper  and 
admissible  for  England;  inapplicable  and  inadmissible  for  arid  re- 
gions. Had  our  Common  Law  on  these  subjects  come  from  any 
other  channel  than  England,  a  country  of  great  rainfall,  where  it 
is  more  important  to  take  water  from  the  land  than  to  put  it  on, 
where  it  is  more  important  to  keep  it  in  the  stream  than  to  take  it 
out,  is  it  possible  to  imagine  that  navigation  would  have  become 
such  a  fetitch  or  riparian  rights  so  important? 

These  doctrines  where  inapplicable  have  been  rejected,  e.  g., 
the  distinction  of  navigable  rivers,  which  in  England  was  where 
the  tide  ebbed  and  flowed.  Had  our  Common  Law  entered  through 
the  western  part  of  the  United  States,  or  had  it  come  from  almost 
any  other  country  than  wet  England,  who  believes  it  would  have 
taken  the  form  it  has  ?  Eather  would  it  be  adapted  to  human  life 
under  those  conditions.  Almost  no  other  coimtry  except  that  small 
group  of  Germanic  races  from  which  we  have  descended,  but  rec- 
ognize and  protect  the  right  of  diversion  of  water. 

The  application  of  those  principles  is  attempted  to  inapplic- 
able situations,  and  slowness  of  human  thought  on  questions  once 
deemed  settled  make  errors  often  accepted  as  obvious  truths.  This 
is  true  in  law  as  in  science.  Erom  the  necessity  of  the  passage  of 
water  in  streams  often  arose  an  advantage  to  the  lower  owner  for 
water  power,  which  was  the  principal  use.  Hence,  they  speak  of 
the  '^natural  advantage  of  location  of  the  lower  owner."  In  an  arid 
country,  just  as  important,  and  even  more  obvious  is  the  natural 
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advantage  of  the  upper  proprietor,  and  had  our  right  come  in  that 
way,  such  would  have  been  recognized  as  self-evident 

Even  Roman  law,  which  has  had  much  influence  in  English 
jurisprudence,  did  so,  yet  in  the  adaptation  those  portions  not  re- 
lating to  English  conditions  were  naturally  discarded  and  lost 
sight  of. 

Side  lights  on  customs  or  laws  are  sometimes  thrown  by  per- 
sistence in  language ;  and  a  curious  one  on  the  Roman  conditions  is 
brought  out  by  the  word  "rivals."  A  river  was  not  a  stream  as  the 
lexicographers  of  humid  countries  imagine,  but  an  artificial  chan- 
nel, i.  e.,  an  irrigation  canal,  and  shows  that  the  conditions  which 
gave  rise  to  the  contests  so  strenuous  and  bitter  were  present  and 
known  in  Roman  conditions  as  under  our  own. 

Perhaps  no  one  but  a  layman  would  expect  that  a  material 
change  may  come  in  our  doctrine;  or  a  recognition  of  different 
])rinoiples  in  the  West  from  those  in  the  East.  Yet,  with  the  be- 
lief in  the  absolute  necessity  of  some  such  change,  and  supported 
by  almost  all  human  experience  other  than  English,  I  believe  that 
such  must  come.  With  belief  and  hope  in  our  Supreme  Court,  it 
is  ho]ied  that  if  they  can  grasp  the  new  conditions  which  must 
come  before  them,  that  the  decisions  may  be  such  as  will  aid  and 
not  prevent  human  progress  in  the  West. 
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DENTEB,  COLORADO. 

THE  NEW  PROBATE  LAW. 

In  May,  1902,  a  number  of  the  County  Judges  met  in  Denver 
and  effected  an  organization  of  the  County  Judges  of  the  State, 
with  the  avowed  purpose  of  accomplishing  three  things: 

First,  a  revision  and  codification  of  all  the  laws  of  the  State 
relating  to  probate  matters. 

Second,  the  enactment  of  what  is  now  generally  understood 
as  tlie  Juvenile  Court  law  and  probation  system,  for  the  more  en- 
lightened dealing  witli  juvenile  offenders. 

Third,  a  revision  or  amendment  of  the  compulsory  education 
law,  extending  its  terms  to  all  school  districts  and  increasing  the 
age  limit  for  school  attendance  among  children,  as  well  as  supply- 
ing some  other  details,  the  lack  of  which  had  interfered  seriously 
with  accomplishing  the  real  purpose  of  the  law. 

All  three  of  these  objects  were  accomplished  practically  as 
proposed.  The  revision  of  the  probate  laws  is  probably  the  most 
important  of  tlie  three.  There  has  been  for  a  great  many  years  a 
general  demand  upon  tlie  part  of  tlie  Bar  and  Bench  of  the  State 
for  many  needed  changes  in  the  respective  chapters  of  our  General 
Statutes,  dealing  directly  or  indirectly  with  the  estates  of  deceased 
persons,  minors  and  mental  incompetents,  all  of  which  are  well  rec- 
ognized by  the  authorities  as  being  generally  comprehended  within 
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die  tenn  *  ^probate  matters."  The  Court  of  Appeals  as  late  as  1895, 
in  construing  a  certain  statute  of  the  State  involving  a  probate  mat- 
ter declared: 

"The  practice  (in  probate  matters)  however,  seems  to  be  very 
much  at  sea,  and  to  be  very  little  understood  by  the  profession." 
Clemes  vs.  Fox,  6  Colo.  App.  385. 

In  1892,  the  Supreme  Court  of  the  State  in  referring  to  a 
certain  section  of  our  statute,  concerning  the  power  of  an  adminis- 
trator over  the  real  estate  of  a  decedent,  refers  to  the  same  as  "quite 
crude  and  imperfect." 

McKee  vs.  Howe,  17  Colo.,  543. 

Grovemor  Peabody  in  his  inaugural  address  last  winter,  cau- 
tioned the  Legislature  against  too  much  legislation,  and  gave  some 
general  advice  against  tanii)ering  with  our  present  laws.  At  the 
same  time,  however,  he  recommended  favorably  the  adoption  and 
revision  of  the  probate  laws.  A  similar  recommendation  was 
made  by  his  predecessor  in  his  message  to  the  Assembly.  The  un- 
dertaking we  have  reason  to  believe,  was  generally  approved  by  the 
Bench  and  Bar  of  the  State,  Time  must  now  determine  whether 
the  result  of  our  labors  may  be  as  generally  approved  as  seems  to 
have  been  the  undertaking. 

It  is  not  the  purpose  of  this  paper  to  go  into  wearisome  de- 
tails as  to  the  various  changes  made  in  the  probate  laws.  An  out- 
line of  the  plan  pursued  in  making  the  revision  and  the  more  im- 
portant changes  effected  thereby  will  only  be  attempted,  and  by 
way  of  preface  to  this,  as  offering  a  better  understanding  of  what 
may  follow,  a  few  general  ol>servations  concerning  our  probate 
law*^  may  not  be  amiss. 

Thomas  »Tefferson  was  as  much  responsible  for  the  probate 
syst^em  of  this  State,  and  practically  all  of  the  States,  as  he  was  for 
the  Constitution  of  the  United  States.  The  system  adopted  in 
Virginia  by  the  convention  of  which  he  was  a  member  and  an  ac- 
tive participant,  was  copied  in  Kentucky  and  seems  to  have  foimd 
its  way  westward  into  Illinois,  Missouri  and  finally  Kansas  and 
Colorado.     The  General  Statutes  of  1868  concerning  wills  and  the 


Digitized  by  LjOOQ IC 


114  NEW    PBOBATE    I-AW. 

administration  of  estates  is  taken  practically  verbatim  from  the 
State  of  Kansas,  of  which  the  territory  of  Colorado  had  formerly 
of  course  been  a  part.  Because  of  the  difference  in  the  respective 
courts'  jurisdiction  and  the  terms  thereof,  in  some  of  the  States, 
and  some  errors  in  construing  the  statute  by  an  early  decision  in 
Illinois,  which  was  subsequently  acknowledged  by  the  Supreme 
Court  of  that  State,  portions  of  the  statute  became  involved  in 
much  confusion,  especially  with  reference  to  wills  and  the  probate 
thereof.  The  result  of  this  confusion  may  be  found  in  a  number 
of  cases  in  the  Court  of  Appeals  of  this  State,  which  I  shall  not 
attempt  to  discuss,  as  being  beyond  the  scope  of  this  paper.  I  took 
occasion  to  discuss  a  phase  of  this  question  in  the  case  of  the  will 
of  Peter  Magnes  reported  in  Vol.  1,  Colo.  Dec.  sup.,  p.  322.  The 
statutes  concerning  probate  matters  have  heretofore  been  scattered 
through  seven  or  eight  different  chapters,  often  under  headings  or 
titles  having  no  suggestion  of  the  subject  treated. 

The  new  law  seeks  to  retain  as  far  as  practicable  as  much  as 
possible  of  these  various  chapters  in  order  to  preserx^e  that  ad- 
vantage which  always  comes  to  the  Bar  from  familiarity  with  the 
practice  prescribed  and  established  by  the  older  statutes,  as  well  as 
any  decisions  of  the  Courts  which  may  have  construed  them. 

Another  object  in  the  unification  of  the  several  chapters  was 
to  make  such  changes  therein  as  might  have  heretofore  been  ob- 
served either  by  the  Courts  or  members  of  the  Bar  and  brought  to 
our  attention.  To  illustrate,  the  former  law  provided  wisely  for 
widows'  allowances,  and  yet  this  allowance  was  encumbered  with 
many  uncertainties  and  inconsistencies.  No  limitation  was  placed 
upon  the  amount.  It  must  necessarily  come  from  the  personal  es- 
tate, and  the  real  estate  could  not  be  drawn  upon  for  its  payment, 
except  as  she  miglit  share  from  the  proceeds  of  a  sale  thereof  as  a 
creditor  of  the  fourth  class.  In  case  there  was  no  widow,  but  or- 
phan children,  no  provision  whatever  was  made  for  any  allowance. 
It  followed  tliat  widows  whose  husbands  were  in  equal  circum- 
stances might  receive  different  allowances.  One  might  receive 
practically  no  allowance  whatever  from  an  estate  of  exactly  the 
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same  value  as  an  estate  of  a  more  fortunate  sister  which  consisted 
of  personalty.  If  the  widow  is  to  have  an  allowance  it  seems  en- 
tirely unreasonable  that  it  should  be  dependent  upon  any  particu- 
lar class  of  property.  Under  the  new  law  all  of  this  uncertainty  is 
abrogated.  The  allowance  of  the  widow  is  limited  in  every  case  to 
$2,000.00,  which  shall  be  paid  out  of  the  real  or  personal  estate  in 
preference  to  the  rights  of  creditors  of  the  fourth  class.  If  there 
be  no  widow  and  be  orphan  children,  such  children  shall  receive 
the  same  rights  which  the  widow  would  have  been  entitled  to.  The 
wives  of  lunatics  are  given  the  same  rights  as  widows. 

1  might  instance  another  illustration  witJi  reference  to  the 
sale  of  property  to  pay  debts.  Under  what  we  will  term  the  old 
law,  it  was  provided  that  the  personal  estate  must  first  be  exhausted 
for  the  payment  of  debts  before  resort  could  be  had  to  the  real  es- 
tate for  this  purpose.  It  often  followed  that  much  inconvenience 
was  attached  to  the  administration  of  estates  where  it  would  be  to 
tlie  advantage  of  the  estate  itself  and  those  interested  that  certain 
real  estate  should  be  sold  to  satisfy  the  debts,  in  preference  to  the 
personal  estate,  which  might  have  to  be  sacrificed,  or  which  could 
be  more  advantageously  retained  in  preference  to  the  real  estate. 

It  is  very  easy  to  trace  the  origin  of  what  on  first  blush  ap- 
pears in  many  instances  throughout  our  former  statute  to  be  unrea- 
sonable provisions.  For  instance,  the  ancient  respect  for  real  es- 
tate and  the  desire  to  retain  it  intact  in  the  heirs  of  the  deceased 
accounts  for  much  of  what  might  seem  unnecessary  distinctions  ob- 
served. In  these  days  of  corporations,  when  probably  the  great 
majority  of  valuable  real  property  may  be  merged  in  corporate 
stocks  and  bonds  and  thereby  to  be  regarded  as  personalty  and  not 
realty,  and  for  many  other  causes,  the  sanctity  formerly  hedging 
about  realty  has  been  abolished,  so  that  the  reasons  for  such  dis- 
tinctions, and  especially  the  iron-clad  rules  observing  them,  have 
ceased  to  exists  It  therefore  follows  that  unless  much  of  our  for- 
mer probate  procedure  is  eradicated  from  our  laws  or  adjusted  to 
modern  conditions  it  becomes  cumbersome  and  burdensome. 
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From  the  early  history  of  our  jurisprudence  we  began  to  make 
more  radical  departures  from  the  method  of  administering  the  es- 
tates of  deceased  persons  than  from  any  other  branch  of  the  Com- 
mon Law.  It  has  led  eminent  text  writers  to  observe  that  instead 
of  America  borrowing  from  England  in  establishing  this  branch  of 
its  jurisprudence,  England  has  ratlier  borrowed  from  us,  because 
it  is  a  fact  that  Parliament  adopted  from  time  to  time  very  much  of 
tlie  Statutes  of  the  various  States  of  this  Union  in  establishing  the 
modern  probate  system  of  Great  Britain. 

The  probate  procedure  of  Virginia  and  other  original  States 
was  intended  to  be  more  adaj)ted  to  the  changed  conditions  that 
existed  under  our  form  of  government  with  reference  to  the  laws 
of  descent  and  the  practice  in  probate  matters  in  the  courts  they 
established.  It  therefore  follows  that  whatever  departures  we 
have  made  in  this  revision,  if  more  convenient  and  better  conform- 
able to  modern  conditions  than  the  former  statutes,  is  taking  no 
greater  liberties  than  were  taken  in  the  first  instance  by  the  original 
founders  of  our  probate  system  in  making  radical  departure  from 
that  of  Great  Britain  which  was  supposed  to  ser\'e  as  a  model. 

The  eight  chapters  of  our  Statutes  which  entirely  or  in  part 
C(mcerne(l  ])robate  matters — that  is,  in  any  manner  affected  the 
administration  and  settlement  of  the  estate  of  deceased  persons, 
minors  and  mental  incompetents  and  procedure  therein — which 
have  been  consolidated,  are  as  follows:  First,  Chapter  39  of  the 
General  St^itutes,  entitled  Descents  and*  Distributions;  Second, 
Chapter  35,  entitled  Courts  of  Record,  insofar  as  that  portion  of  it 
relates  to  this  subject  matter;  Third,  Chapter  59,  entitled  Guard- 
ian and  Ward;  Fourth,  Chapter  80,  entitled  Lunatics;  Fifth, 
('l)a])tor  83,  entitled  Married  Women;  Sixth,  Chapter  90,  entitled 
Official  Bonds;  Seventh,  Chapter  107,  entitled  Assessments; 
Eighth,  Chapter  131,  entitled  Wills.  The  revision  made  up  of 
these  eight  chapters  embodying  every  ]'K>rtion  thereof  which  seems 
to  belong  to  tliis  subject,  was  approved  by  the  Governor  on  April  9, 
and  consequently  goes  into  effect  July  9,  1903.  The  title  of  the 
bill  was  adopted  with  great  care,  es])ecially  with  reference  to  all 
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constitutional  questions  which  might  be  raised  in  any  attack  upon 
it,  and  is  as  follows :  ''An  Act  in  Kelation  to  Probate  Matters,  In- 
cluding Estates  of  Minors,  Deceased  Persons  and  Persons  Mentally 
Incompetent,  and  the  Administration  Thereof,  and  to  Repeal  Cer- 
tain Acts  in  Kelation  Thereto." 

The  committee  of  which  I  had  the  honor  to  be  chairman,  in 
submitting  die  revision  as  a  result  of  their  labors,  made  a  report  a 
imrt  of  which  I  cannot  do  better  than  to  here  repeat  as  giving  a 
general  idea  of  the  new  law  and  the  change  effected.  Attached  to 
the  repjrt  is  w^hat  might  be  termed  a  key  giving  the  number  of  the 
section  in  Mills'  Statutes  and  the  corresponding  number  of  the 
section  in  the  new^  law,  which  was  prepared  by  County  Judge  Ju- 
nius Henderson  of  Boulder  County,  a  member  of  the  committee. 
It  is  a  veiy  valuable  and  useful  document  to  members  of  the  Bar, 
and  I  ^hall  take  the  liberty  of  incori>orating  it  as  a  practical 
and  valuable  part  of  this  paper.  I  feel  it  my  duty  to  state  that 
this  report  was  prepared  with  much  care  by  the  committee,  after 
much  labor  and  many  consultations.  It  was  published  verbatim  in 
the  Denver  dailies  and  also  extensively  circulated  among  the  mem- 
bers of  the  Bar  throughout  the  State  and  furnished  to  the  Legisla- 
ture long  before  it  convened,  so  that  every  opportunity  was  given 
for  di.-^ciission  of  the  work  in  question.  The  committee  is  indebted 
to  !llr.  Lucius  W.  Iloyt,  Secretary  of  this  Association,  for  send- 
ing copies  of  the  revision  to  members  of  the  Bar  and  obtaining  a 
number  of  valuable  suggestions  which  were  incorporated  in  the 
law.     In  des'^ribing  the  bill  and  its  purposes,  the  report  proceeds : 

^*This  bill  arranges  the  various  branches  of  the  subject  in  the 
following  order : 

"1.  Descents  and  distributions. 

^•'2.  Wills  and  the  probate  thereof. 

'*3.  Ap|X)intment  and  qualification  of  executors,  administra- 
tors, guardians  and  consen-ators. 

''4.  Powers,  duties  and  liabilities  of  executors,  administra- 
tors, guardians  and  conservators. 

''5.   S^le  or  mortgage  of  real  estate. 
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**6.  Allowance  of  claims  of  widows,  orphans  and  creditors. 
^*7.  Ilejx)rts  and  settlement  of  estates. 
"8.  Miscellaneoiis." 

Inasmuch  as  it  seemed  advisable  to  re-enact  the  whole  law, 
many  verbal  changes  were  made  which  do  not  change  the  idea  of 
the  law.  To  illustrate,  numerous  sections  refer  to  the  ^'Probate 
Court"  and  the  **Judge  of  Probate."  These  terms  were  changed 
to  "County  Court"  and  "County  Judge,"  to  conform  to  our  pres- 
ent Statutes.  Other  sections  were  changed  by  adding  the  words 
"guardian  and  conservator"  in  sections  regarding  executors  and 
administrators,  tlie  effort  being  to  make  the  practice  uniform  so 
far  as  practicable.  In  some  instances  similar  provisions  are  found 
in  tlie  several  chapters  on  guardians  and  wills.  These  sections 
have  been  generally  simply  consolidated,  so  that  all  the  law  on  the 
particular  subject  is  now  found  under  one  head.  All  of  these 
minor  changes  leave  the  law  practically  as  it  is  now,  but  simplify 
it  and  make  it  more  readily  available  for  busy  courts,  attorneys  and 
the  general  public. 

Among  slight  changes  not  really  affecting  the  law  which  are 
made  to  take  care  of  existing  discrepancies  may  be  mentioned  the 
following : 

The  present  law  requires  executors  to  probate  the  wills  of  their 
testators  within  thirty  days,  but  as  the  will  cannot  be  probated  until 
service  is  had,  which  may  take  many  months,  especially  if  service 
by  publication  is  necessary,  besides  which  the  time  set  for  hearing 
may  be  more  than  thirty  days  after  citation  issues,  compliance  with 
the  requirement  may  be  impossible,  yet  a  penalty  is  prescribed  for 
failure  to  comply  with  that  provision.  We  change  this  by  requir- 
ing them  to  begin  proceedings  for  the  purpose  of  probate  of  the 
will. 

Deix)sitions  are  required  to  be  taken  according  to  the  provi- 
sions of  the  chapter  on  evidence  and  depositions,  which  chapter 
was  long  ago  superseded  by  the  Code  and  is  not  now  in  existence. 
We  change  it  to  read  "according  to  the  practice  in  civil  cases." 
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Our  law  at  present  includes  among  those  for  whom  conserva- 
tors may  be  appointed,  many  who  cannot  be  considered  lunatics,  so 
we  have  adopted  the  comprehensive  term  ^^mental  incompetents,'^ 
and  have  defined  the  term  so  as  to  include  all  for  whom  conserva- 
tors may  be  now  appointed. 

We  also  specifically  define  the  word  "minor,"  which  is  now 
apparently  done  in  a  section  where  no  one  would  ever  expect  to 
find  it 

There  is  a  very  great  lack  of  uniformity  in  regard  to  the  use 
of  words  of  singular  or  plural  number  and  of  masculine  or  femi- 
nine gender,  some  sections  very  particularly  using  both  forms  in 
each  case  all  through,  other  sections  using  the  masculine  gender 
and  singular  number  only,  and  others  partly  following  one  rule 
and  partly  the  other,  w^^i^h  of  course,  is  not  of  importance,  inas- 
much as  each  form  is  defined  in  other  sections  to  include  the  other, 
but  in  rewriting  the  sections  we  have  sought,  except  where  there 
was  some  reason  for  doing  otherwise,  to  make  the  bill  present  an 
appearance  of  unity  and  uniformity  by  using  the  masculine  gen- 
der and  singular  number,  retaining  the  definition  section  which  de- 
clares that  each  form  includes  the  other. 

We  have  omitted  the  various  forms  of  bonds,  oaths  and  letters, 
as  they  greatly  encumber  the  old  law,  without  adding  to  its  useful- 
ness. In  the  early  days,  before  the  use  of  printed  forms,  and  form 
books  became  prevalent,  when  a  probate  judge  was  more  apt  not  to 
be  an  attorney  than  he  was  to  be  learned  in  the  law,  there  was  per- 
haps a  reason  for  the  twenty  or  more  sections,  all  very  nearly  the 
same,  for  the  oath,  letters  and  bonds  of  the  various  kinds  of  admin- 
istrators, etc.,  but  that  time  is  past,  so  we  have  omitted  the  forms 
and  merely  prescribe  in  three  sections  in  general  terms  what  the 
forms  shall  contain. 

The  present  law  informs  us  how  letters  of  administration  shall 
be  tested,  but  says  nothing  about  some  of  the  other  letters.  We 
apply  the  section  to  all. 
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The  present  law  does  not  provide  for  oath  at  ail  in  some  in- 
stances (as  in  the  case  of  guardians  or  conservators),  but  we  re- 
quire all  to  take  oath  and  give  bond. 

One  section  at  present  says  that  debts  not  due  may  be  allowed 
for  the  amount  dua  It  might  puzzle  one  to  know  how  a  debt  not 
due  could  be  allowed  for  the  amount  due,  but  it  plainly  means  al- 
lowed for  die  amount  owing.     This  we  change. 

In  many  small  estates  semi-annual  reports  would  soon  eat  up 
the  estate,  especially  in  guardianship  matters,  which  must  run  for 
a  long  time.  We  give  the  Court  authority  to  dispense  with  such 
frequent  reports  in  proper  cases. 

In  repealing  the  old  sections  which  we  re-enact,  we  do  not  in- 
tend to  repeal  those  sections  which  apply  only  to  guardians  of  the 
person  of  any  minor,  as  the  incorporation  of  guardianship  of  the 
person  in  this  act  is  probably  open  to  constitutional  objections. 

The  more  important  changes  whidi  have  been  made  are  as 
follows : 

1.  We  have  dispensed  with  nuncupative  wills.  They  are 
not  often  heard  of  in  this  State,  but  the  danger  is  constant  There 
is  no  soimd  reason  for  allowing  a  person  to  bequeath  an  enormous 
personal  estate  without  writing,  while  requiring  writing  for  even 
the  smallest  parcel  of  real  estate, 

2.  Our  Courts  have  added  a  method  of  revocation  of  wills 
not  included  in  the  statute,  and  a  very  proper  one,  to-wit:  the  sub- 
sequent maiTiage  of  the  testator,  so  we  include  that  in  the  section 
on  revocation. 

3.  Wills  are  not  now  required  to  be  recorded  until  admitted 
to  probate,  which  in  some  cases  of  contest  may  be  years,  and  is 
often  months.  With  many  people  examining  the  files  it  is  easy  for 
a  will  to  be  lost  or  stolen  before  recording.  We  change  that  pro- 
vision to  require  it  to  be  recorded  as  soon  as  filed,  so  as  to  have  the 
means  of  proving  its  contents  in  case  it  disappears. 

4.  As  our  probate  is  in  solemn  form,  legatees  and  devisees 
should  be  cited,  so  that  they  may  sustain  the  will,  but  our  present 
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law  does  not  require  it.     We  have  added  them  to  the  persons  en- 
titled to  citation. 

5.  To  clear  up  certain  doubts  which  have  been  thrown  upon 
it,  we  make  very  plain  the  right  of  the  parties  to  a  jury  trial  in 
the  County  Court,  if  they  demand  it,  on  the  probate  of  a  will,  and 
otherwise  make  it  very  clear  that  the  hearing  is  much  more  than 
the  oM  common  form  of  probate;  providing  also  that  the  question 
wliether  it  is  a  will  is  to  be  the  first  determined,  after  which  the 
court  determines  such  questions  of  law  as  actually  exist  and  may 
be  raised,  the  determination  being  final  unless  appeal  is  taken  the 
same  as  in  other  cases,  except  as  to  parties  not  personally  sum- 
moned or  appearing,  who  may  propound  tlie  will  for  probate  or  con- 
test it  in  the  County  Court  any  time  within  the  probate  year,  in- 
stead of  by  bill  in  equity  in  tlie  District  Court  within  two  years, 
as  now  provided.  This  dispenses  with  tlie  incongruity  of  i)erm it- 
ting  certain  parties  to  contest  the  will  within  two  years,  and  at  the 
same  time  requiring  by  another  section  of  the  statute  that  the  es- 
tate must  be  settled  in  one  year. 

6.  The  law  now  provides  that  witnesses  to  wills  executed  in 
Colorado  may  be  required  to  appear,  which  we  extend  to  wills  of- 
fered for  probate  in  this  State.  Of  course,  if  the  witness  is  not  in 
the  jurisdiction  the  statute  does  not  apply. 

7.  To  clear  up  the  question  which  has  been  raised  as  to  the 
necessity  of  issuing  letters  in  case  of  the  probate  of  a  will  upon  a 
record  of  probate  from  some  other  State,  as  the  plain  rule  should 
be  that  creditors  in  this  State  should  be  permitted  to  collect  their 
claims  from  real  estate  within  the  State,  we  substitute  "shall"  for 
''may,''  so  that  adjustment  day,  etc.,  shall  be  had  as  in  other  cases. 
And  hereafter  when  foreign  wills  arc  probated,  letters  must  be  is- 
sued as  in  other  cases. 

8.  A  gi-eat  deal  of  trouble  has  been  caused  by  the  death  of 
testators  in  this  State  who  were  merely  sojourning  here  tempora- 
rily for  health,  and  whose  property  almost  all  lies  in  some  other 
State.  The  custodian  is  required  to  file  the  will,  and  the  County 
Court  must  issue  citations  and  probate  the  same,  after  which  it 
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must^  of  course,  be  also  probated  in  another  State.  We  now  pro- 
vide that  if  it  appears  that  the  estate  of  the  deceased  lies  in  another 
State,  a  certified  copy  may  be  made  and  retained  and  the  original 
mailed  to  the  proper  jurisdiction. 

9.  When  the  Couuty  Judge  is  a  witness  to  a  will  we  provide 
for  certifying  the  probate  to  another  county  or  calling  in  another 
judge  to  hear  it,  instead  of  certifying  it  to  the  District  Court,  where 
they  have  no  probate  records,  blanks,  or  other  facilities  for  original 
probate  matters. 

10.  When  a  County  Judge  is  interested  in  an  estate,  we  pro- 
vide that  he  shall  certify  it  to  adjoining  county,  instead  of  to  the 
District  Court,  as  now  provided. 

11.  The  intention  of  the  present  law  is  that  a  special  admin- 
istrator to  collect  shall  be  appointed  instantly,  if  necessary  to  pro- 
tect the  property  during  delays  in  the  appointment  in  a  regular 
way.  Cases  are  numerous  in  which  money  on  hand  and  stocks  of 
goods  are  exposed  to  dangers,  and  horses  and  catde  needing  atten- 
tion, etc.,  while  awaiting  the  appearance  of  heirs  or  the  time  when 
creditors  may  act.  We  provide  explicitly  that  when  there  is  any 
delay  from  any  cause  the  Court  may,  without  notice,  appoint  some 
one  as  special  administrator. 

12.  The  reasons  for  revocation  of  various  kinds  of  letters  are 
made  more  uniform  and  broader. 

13.  To  clear  up  another  question  recently  raised,  in  the  sec- 
tion on  rights  of  executors  before  probate  of  the  will,  we  insert  the 
words  "unless  and  until  a  special  administrator  is  appointed."  In 
law  there  is  no  will,  and  consequently  no  executor,  until  the  will 
is  proven,  therefore  the  supposed  executor,  whose  rights  are  not  yet 
established  and  who  has  given  no  bond,  should  have  no  right  to  pre- 
vent the  court  from  caring  for  the  property  through  its  bonded 
officers  until  the  end  of  the  probate. 

14.  The  method  of  leasing  estate  property  now  is  very  cum- 
bersome. We  attempt  to  make  it  simpler  and  less  expensive  by 
merely  placing  a  limit  upon  the  time  for  whidi  it  should  run,  and 
requiring  it  to  be  approved  by  the  court. 
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15-  Loans  are  not  allowed  on  some  of  the  very  best  securities 
in  guardianship  matters.  We  add  to  the  securities  which  may  be 
approved  loans  secured  by  real  estate. 

16.  Foreign  executors,  etc.,  are  given  the  right  to  sue  in  this 
State  by  filing  copies  of  their  letters  and  bonds  and  notifying  the 
resident  executor  of  their  intention,  if  there  be  one,  so  that  he  may 
act  if  he  so  desire. 

17.  Guardian  or  conservator  may  be  allowed  to  manage  and 
farm  the  real  estate  of  his  ward,  instead  of  leasing  it 

18.  Important  changes  are  made  in  the  manner  and  pur- 
poses for  which  estate  property  may  be  sold.  Often  it  is  mani- 
festly for  the  interest  of  the  estate  to  retain  certain  personalty  and 
sell  realty,  or  to  sell  one  property  in  order  to  redeem  another,  as  is 
now  allowed  in  case  of  guardianship.  We  provide  for  all  this. 
The  requirements  of  the  petition  are  not  changed  except  so  far  as 
necessary  to  make  them  apply  to  the  new  reasons  for  sale  or  mort- 
gage. The  citation  is  to  be  served  personally  upon  all  who  may 
be  served  in  the  county,  and  also  published  and  the  return  and 
hearing  days  heretofore  made  at  terms  of  court,  and  very  cumber- 
some in  many  cases,  are  changed  to  definite  certain  times.  A  sale 
of  real  estate  can  be  made  and  approved  in  thirty  days,  whereas 
formerly  it  required  often  from  two  to  six  months. 

19.  The  executor,  etc.,  is  made  liable  for  fraudulent  sales. 

20.  A  limitation  of  five  years  is  placed  upon  actions  to  set 
aside  sales  of  realty,  and  it  is  provided  that  they  shall  not  be 
avoided  if  the  sale  was  made  to  one  purchasing  in  good  faith,  in 
conformity  with  the  order  of  Court 

21.  Important  changes  are  made  in  th^  classification  of 
claims.  Trust  funds  held  by  the  deceased  as  executor,  adminis- 
trator, guardian  or  conservator  of  another,  are  made  first  class 
under  the  general  rule  as  modified  in  recent  times,  that  such  funds 
can  be  followed  by  the  one  entitled,  if  the  amount  can  be  identified. 
Funeral  bills,  physician's  and  other  bills  of  last  illness,  and  ex- 
penses of  administration  arc  the  second  class  claims.  Bills  of  the 
physician  should  st-and  as  high  as  those  of  the  nurse  or  undertaker. 


and  under  the  general  law  the  court  expenses  can  be  collected  in 
advance  anyway.     Allowances  to  widow,  wife  or  orphans  compose 
the  third  class,  and  may  be  satisfied  in  that  order  out  of  the  pro- 
ceeds of  sale  of  either  real  or  personal  property-     All  other  debts* 
constitute  tlie  fourth  class  as  before. 

22.  The  widow's  allowance  we  provide  shall  go  to  the  minor 
orphans,  if  tliere  be  no  widow,  and  the  wife's  allowance  in  eonsen- 
atorship  cases  likewise  go  to  the  children,  if  the  wife  be  dead. 

23.  The  present  section  in  regard  to  procedure  when  one  i^ 
found  to  have  in  his  possession  property  belonging  to  the  estate  and 
refuses  to  give  it  up,  is  likely  unconstitutional.  We  change  it  by 
making  the  proceeding  virtually  a  bill  of  discovery,  the  property 
thus  discovered  to  be  recovered  by  a  suit  as  in  any  other  case,  and 
prescribing  penalties  for  refusal  to  give  it  up  on  demand. 

24.  In  case  of  appeals  we  provide  that  after  determination 
of  apix?als  the  appellate  court  shall  certify  the  matter  back,  in 
order  that  the  county  court  may  know  how  to  proceed,  and  in  ac- 
cordance with  extraordinary  powers  given  it  for  enforcing  it:5  or- 
ders which  are  not  given  to  appellate  courts. 

25.  In  the  repealing  clause  we  repeal  all  sections  which  we 
re-enact  and  all  which  we  change,  as  well  as  those  on  nuncupative 
wills  and  one  or  two  others,  and  tlie  public  administrator  sections. 
Public  administrators  are  abolished. 

20.  We  provide  that  ditch  stock  may  be  reserved  to  be  sold 
with  the  land. 

27.  We  provide  that  in  tlie  sale  of  mining  claims  a  lease  and 
co]i tract  for  sale  may  be  entered  into,  as  at  pre-sent  it  is  almost  im- 
possible to  sell  a  mining  property  belonging  to  an  estate. 

28.  We  clear  up  the  doubt  as  to  probate  terms  by  providing 
that  thoy  shall  be  the  same  as  the  law  terms. 

Some  additional  changes  I  might  mention  which  were  not  in- 
cluded in  the  report  Xo  provision  was  made  in  the  chapter  on 
descents  and  distributions  as  to  who  should  inherit  from  children 
of  f()st<^r  parents,  the  law  providing  that  the  children  themselves 
should  inherit  from  their  foster  parents  as  tliough  begotten  in  law- 
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fill  wedlock,  it  seemed  only  just  that  if  such  foster  child  die  leaving 
no  husband,  wife  or  children,  then  the  foster  parent  should  inherit 
as  though -Btich  child  of  the  foster  parent  was  bom  in  wedlock,  and 
the  new  law  so  provides.  The  only  additional  change  in  the  law 
of  descents  and  distribution  was  to  provide  that  illegitimate  chil- 
dren shall  inherit  from  the  mother  the  same  as  those  born  in  lawful 
wedlock. 

As  to  the  rights  of  married  women  to  make  a  will,  they  are 
placed  exactly  upon  the  same  footing  as  the  husband.  The  former 
law  provided  that  any  woman  may,  while  married,  make  a  will,  but 
she  shall  not  bequeath  away  from  her  husband  more  than  half  of 
her  property  both  real  and  personal  without  his  consent  in  writing, 
whereas  any  married  man  could  make  a  will  during  the  lifetime  of 
his  wife  of  all  of  his  property  without  her  consent  in  writing,  but 
with  the  option  to  the  wife,  after  the  death  of  the  husband,  to  accept 
the  conditions  of  the  will  or  half  of  the  whole  estate. 

An  important  matter  which  has  been  settled  by  the  new  law, 
an  echo  of  which  is  still  among  us  from  the  Stratton  estate,  relates 
to  the  appointment  of  temporary  administrators  pending  the  con- 
test of  a  will.  We  have  provided  specifically  that  during  such  a 
contest  sj>ecial  administrators  may  be  appointed  as  in  other  cases, 
who  shall  have  and  exercise  all  the  powers,  duties  and  liabilities 
had  and  exercised  by  other  administrators,  provided  tliat  in  all  such 
oases  it  shall  be  the  duty  of  the  Court  to  appoint  as  such  adminis- 
trator the  executor  or  executors  named  in  the  will,  unless  it  be  made 
to  apj^ear  to  the  Court  that  such  appointment  would  he  detrimental 
t/>  the  estate  or  prejudicial  to  the  rights  of  the  contestors.  T^vo 
important  questions  are  here  settled :  First,  as  to  the  rights  of  spe- 
cial administrators.  Heretofore  much  controversy  has  arisen  as 
tT)  whether  they  could  perform  many  of  the  dutias  imposed  upon  a 
general  administrator.  There  w^ere  many  such  duties  they  could 
not  perform  under  the  old  law  often  resulting  in  much  enibarrass- 
irient  and  difficulty  in  the  administration  of  estates.  Subject  now 
to  the  approval  of  the  Court,  as  in  other  cases,  they  have  tJie  powers 
of  regular  administrators  in  all  proper  cases.     It  also  follows  that 
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fluch  a  controversy  as  arose  in  the  Stratton  estate  over  the  appoint- 
ment of  temporary  administrators  could  not  arise  under  the  new 
law.  While  it  recognizes  the  rights  of  the  executors  in  the  case  of 
a  contest  of  a  will  in  the  first  instance  to  be  appointed  temporary 
administrators,  it  likewise  recognizes  the  rights  of  the  heirs  to  aj>- 
pear  and  show  cause  why  such  appointment  might  be  prejudicial 
to  their  rights.  The  new  law  also  specifically  provides  that  exec- 
utors seeking  to  establish  a  will  against  the  objections  of  contest- 
ants should  be  entitled  to  attorney  fees  and  expenses  therefor  out  of 
the  estate,  even  if  they  fail  to  maintain  the  will,  provided  in  the 
opinion  of  the  Court  the  litigation  was  conducted  in  good  faith. 

We  have  never  had  any  provision  for  the  enforcement  of  eon- 
tracts  of  deceased  persons  for  the  conveyance  of  real  estate  which 
remained  unexecuted  at  the  time  of  death.  Provision  is  made  for 
the  specific  execution  of  such  contracts.  The  proceeding  is  hedged 
about  witli  proper  directions  as  to  notice,  etc.,  so  as  to  protect  the 
rights  of  the  heirs  and  all  persons  possibly  interested. 

Under  the  former  statute,  proceedings  to  sell  real  estate  in  the 
estates  of  deceased  persons,  lunatics  and  minors,  could  be  com- 
menced originally  in  the  District  Court  in  accordance  with  the 
terms  of  tlie  statute.  In  the  case  of  minors,  proceedings  to  sell, 
lease  or  mortgage  real  estate,  where  the  amount  involved  exceeded 
two  thousand  dollars^  it  was  provided  must  be  commenced  exclu- 
sively in  the  District  Court.  This  section  was  of  recent  origin  and 
no  doubt  the  result  of  some  timidity  as  to  the  jurisdiction  of  the 
County  Court  where  tlie  amount  excoeded  two  thousand  dollars. 

The  jurisdiction  of  the  County  Court  in  such  cases,  however, 
regardless  of  amount,  has  been  so  complet^ely  settled  by  the  Su- 
preme Courts  of  Illinois  and  Colorado  that  the  statute  was  totally 
unnocessary  and  involved  much  hardship  in  many  counties  where 
the  District  Court  met  at  infrequent  intervals.  Again  tJie  County 
eJudges  are  supposed  to  be  better  familiar  with  estates  and  have 
more  time  and  opportunity  for  their  attention  than  the  District 
Judges  who  have  no  knowledge  of  what  may  often  have  been  many 
details  of  which  the  court  should  have  knowledge  to  intelligently 
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deal  with  so  important  a  matter.  All  such  proceedings  of  every 
kind  and  character  must  now  be  first  commenced  in  the  County 
Courts. 

The  effect  of  this  provision  does  not  materially  change  the  pro- 
ceedings in  probate  matters.  It  has  been  very  seldom  indeed  that 
action  has  been  commenced  in  the  District  Court  to  sell,  mortgage 
or  lease  the  property  of  deceased  persons.  The  Constitution  of  the 
State  in  defining  the  jurisdiction  and  powers  of  County  Courts  in 
probate  matters,  conferred  upon  such  Courts  powers  that  in  point 
of  importance  and  dignity  ranked  with  those  of  the  District  Courts. 
We  sometimes  hear  the  old  criticism  that  such  powers  should  be  re- 
stricted because  of  the  fact  that  there  are  no  qualifications  imposed 
by  the  statute  which  must  be  possessed  by  the  judges  of  such  courts 
as  is  imposed  in  the  case  of  the  judges  of  the  District  Courts.  If 
this  is  a  fault  it  is  not  a  fault  in  respect  to  the  jurisdiction  and 
probate  powers  of  County  Courts,  but  rather  the  fault  of  the  Legis- 
lature and  people  in  failing  to  provide  qualifications  in  keeping 
with  the  dignity  of  the  County  Courts.  The  fact  that  judges  of 
the  County  Courts  in  counties,  except  counties  of  the  first  class,  are 
not  required  to  be  lawyers,  was  no  doubt  occasioned  by  the  fact  that 
in  the  early  days  of  the  State  many  counties  were  sparsely  settled 
and  it  was  practically  impossible  to  find  lawyers  who  would  accept 
this  position ;  the  work  of  the  Court  in  such  counties  being  neces- 
sarily small  the  compensation  attached  thereto  was  no  inducement 
to  even  a  country  lawyer  of  small  practice.  Just  as  soon  as  condi- 
tions would  justify  in  this  respect,  I  think  it  would  be  wise  for  the 
Legislature  to  prescribe  the  same  qualifications  for  County  Judges 
now  possessed  by  District  Judges.  The  new  probate  law  provides 
specifically  that  appeals  shall  lie  from  the  County  Court  to  the  Dis- 
trict Court  where  the  trial  is  de  novo,  and  this  of  itself  would  be  a 
sufficient  answer  to  the  objection  to  the  jurisdiction  of  the  County 
Courts  in  such  matters  because  of  the  qualifications  of  any  of  its 
judges.  The  Constitution,  however,  has  not  only  specifically  con- 
ferred all  sudi  powers  upon  the  County  Court,  but  the  Supreme 
Court  of  the  State  has  repeatedly  declared  that  in  all  probate  mat- 


ters  concerning  estates  of  decedents,  minors  and  lunatics  tlie  Coun- 
ty Court  has  all  general,  conunon  law  and  chancery  powers. 

Thompson  vs.  Crocker,  18  Colo.,  328. 

Wyman  vs.  Felker,  18  Colo.,  387. 

Lusk  vs.  Kershow,  17  Colo.,  487. 

People  vs.  County  Court,  3  Colo.  App.,  426. 
■  In  re  Jurisdiction  of  County  Courts,  Senate  Bill  Xo. 
31,  12  Colo.,  340. 

Cleraes  vs.  Fox,  25  Colo.,  45. 

ifitchell  vs.  Hughes,  3  Colo.  App.,  47. 

Rosenberg  vs.  Frank,  58  Cal.,  418. 

Will  of  Bowen,  34  Cal.,  682. 

Welch  vs.  Tobin,  107  111.,  212. 
Again  any  objection  for  the  reason  referred  to  for  vesting  such 
broad  powers  in  County  Courts  is  largely  imaginary.  I  believe 
that  about  half  of  the  probate  business  of  the  State  is  transacted  in 
the  (^ity  and  County  of  Denver,  in  tlie  County  Court;  certainly 
three-fourths  of  such  business  is  transacted  by  eight  or  ten  of  the 
County  Judge.s  of  the  large  counties.  There  is  not  the  slightest 
doubt,  (»ven  under  the  present  conditions  that  the  judges  of  all  of 
these  County  Courts  will  continue  to  be,  as  they  have  for  years 
past  been,  members  of  the  Bar,  ix>sse5sing  qualifications  equal  to 
those  (»f  the  average  District  Judge.  We  have  yet  to  hear  of  a 
single  case  where  any  litigant  did  complain  or  could  complain  of 
tJio  abuse  of  )X)wer  or  deprivation  of  rights  for  lack  of  qualifica- 
tions of  the  judge  of  any  County  Court.  I  do  not  lielieve  that 
there  is  an  appeal  from  the  County  Courts,  to  either  the  District 
or  Appellat/C  Courts,  in  one  out  of  twenty  questions  of  law  or  fact 
detonnined  by  such  Courts,  so  that  the  alleged  danger  here  referred 
to  is  largely  a  theory  and  not  a  condition. 

A  very  important  change  made  is  that  not  only  shall  those 
summoned  to  the  probate  raise  all  objections  as  to  whether  the  will 
l>e  that  of  the  testator,  but  also,  if  it  be  a  will,  all  other  objections 
to  the  legality  of  the  contents  thereof  which  then  exist  and  could 
then  be  raised  and  determined  in  anv  other  action.     As  we  all 
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know,  there  are  two  classes  of  objections  to  a  will.  First,  those 
involved  in  the  issue  devisavit  vel  non,  which  relate  to  such  ques- 
tions of  fact  as  undue  influence  and  testamentary  capacity,  involv- 
ing solely  the  execution  and  validity  of  the  will.  Second,  conced- 
ing the  document  as  a  will,  can  the  directions  and  intentions  of  the 
testator  be  executed  ?  Are  the  trusts  therein  contained  valid  or 
void  ?  This  change,  so  far  as  I  know,  makes  our  statute  in  this  re- 
spect unlike  that  of  any  statute  now  existing  in  the  Union,  although 
similar  provisions  at  one  time  existed  in  the  statutes  of  New  York. 
I  feel  somewhat  personally  responsible'  for  this  innovation,  and 
while  I  am  aware  of  some  objections  that  have  been  made  to  it,  I 
believe  it  will  be  sustained  by  the  courts  and  will  meet  with  the 
general  approval  of  the  Bar.  It  is  bound  to  do  much  towards  the 
speedy  final  settlement  of  estates  and  avoid  much  expersive  litiga- 
tion. It  is  necessary  under  the  new  law  to  obtain  permission  to 
advertise  for  final  settlement  so  that  the  Court  may  know  in  ad- 
vance the  date  set  for  the  hearing. 

I  have  at  length  discussed  this  question  in  the  case  of  Peter 
ifagnes  will,  heretofore  referred  to,  in  which  the  old  statute  waa 
given  the  effect  that  is  clearly  settled  in  the  new  law  in  accordance 
with  the  opinion  there  expressed,  and  I  shall  not  attempt  to  discuss 
the  matter  further  in  this  paper.  There  is  nothing  in  this  change 
which  precludes  parties  from  seeking  construction  of  a  will  or  any 
part  thereof  in  the  County  or  District  Court  after  probate  on  any 
question  not  actually  existing  at  the  probate,  and  which  for  any  rea- 
son could  not  be  then  determined. 

In  drafting  the  new  law,  we  have  kept  in  mind  the  three-fold 
jurisdiction  of  the  County  Court  in  dealing  with  probate  maters. 
Much  of  the  confusion  in  former  statutes  and  decisions  of 
courts,  not  only  in  this  State,  but  in  some  other  States,  resulted 
from  the  failure  to  recognize  this  important  question  of  jurisdic- 
tion. It  should  be  remembered  that  the  County  Courts  of  this 
State  have  all  the  jurisdiction  of  Ecclesiastical,  Chancery  and  Com- 
mon Law  Courts  in  dealing  with  the  estates  of  deceased  persong, 
minors  and  mental  incompetents. 
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One  purpose  of  this  revision  has  been  to  bring  about  the 
prompt  and  speedy  settlement  of  estates  in  as  few  actions  and  with 
as  little  litigation  as  possible  in  as  brief  a  time  as  may  be  safely 
limited  to  reasonably  protect  the  rights  of  all  parties  concerned. 

Where  it  might  require  as  many  as  three  suits  under  the  prac- 
tice in  some  States,  and  in  as  many  jurisdictions,  to  settle  all  con- 
troversies covering  a  will,  under  our  law  as  recently  adopted,  all 
such  questions  are  settled  in  the  same  jurisdiction  and  in  the  same 
proceeding  by  tlie  most  simple  method  that  could  well  be  devised 
and  in  which  the  rights  of  all  the  parties  are  amply  and  suiEciently 
protected  and  all  questions  of  law  and  of  fact  which  could  possibly 
be  presented  at  the  time  or  in  any  other  proceeding  are  heard  at 
the  application  to  probate.  In  case  the  parties  do  not  desire  to 
contest  such  questions  at  length  in  the  County  Court,  they  may  all 
be  heard  and  determined  upon  trial  de  novo  in  the  District  Court 
It  is  only  necessary  to  raise  all  such  questions  in  the  County  Court 
at  tlie  probate;  the  active  trial  may  be  deferred  to  the  District 
Court  if  either  party  so  elects.  The  former  statute  provided  for 
appeal  from  all  interlocutory  orders  from  tlie  County  to  the  Dis- 
trict Court.  The  efiFect  of  this  was  to  greatly  hamper  and  interfere 
with  the  prompt  settlement  of  estates.  The  new  law  permits  ap- 
peals only  from  final  judgments  or  decrees  in  all  matters  of  pro- 
bate to  the  District  Court  and  from  the  District  Court  to  the  Court 
of  Apjx?als  or  Supreme  Court,  or  direct  from  the  County  Court  to 
tlie  Court  of  Appeals  or  Supreme  Court,  as  in  other  cases,  to  be 
allowed  and  prosecuted  in  the  same  manner  as  in  civil  or  law  cases 
from  the  decision  of  such  County  or  District  Courts. 

As  in  the  case  of  every  revision,  some  defects  or  omissions  may 
become  apparent  in  the  course  of  time,  but  we  believe  none  of  a 
serious  character.  In  any  event,  the  law  is  in  better  shape  for 
amendment  now  than  before. 

A  saving  clause  permits  all  actions  to  continue  to  final  settle- 
ment under  the  old  law,  and  provides  any  necessary  proceeding  to 
settle  any  estate  pending,  after  the  new  law  becomes  effective,  may 
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be  conducted  under  it     For  instance,  the  sale  of  real  estate  in  an 
estate  heretofore  pending  may  be  conducted  under  the  new  law. 

The  County  Judges  are  now  engaged  in  preparing  an  elabo- 
rate set  of  new  blank  forms  to  fit  the  new  law,  as  well  as  miles  of 
practice  thereunder,  which  will  constitute  the  final  chapter  of  what 
we  can  only  hope  will  become  as  satisfactory  a  system  as  its  prep- 
aration and  passage  tlirough  the  Legislature  has  been  arduous  and 
difficult 


1096  is  158  and  172. 

2098  is  51. 

3011  is  12. 

1097  is  154. 

2099  is  £0. 

3324  is  65. 

1098  is  40. 

2100  is  76. 

3325  is  65. 

1101  is  172. 

2101  is  77. 

3326  is  66. 

1102  is  172. 

2102  is  118  and  119. 

3798  is  70. 

1103  is  172. 

2103  is  118  and  119. 

3800  is  70. 

1105  is  172. 

2104  is  omitted. 

4652  is  12. 

1108  is  56. 

2105  is  omitted. 

4653  is  13. 

1524  is  1. 

2935  is  50. 

4654  repealed. 

1525  is  2. 

2936  is  61. 

4655  is  14. 

1526  is  3. 

2937  is  74  and  80. 

4656  is  16. 

1527  is  4. 

2938  is  74. 

4657  is  17. 

1528  is  5. 

2939  is  74. 

4658  is  18. 

1529  is  6. 

2940  is  70. 

4659  is  15. 

1530  is  7. 

2941  is  122. 

4660  is  19. 

1531  is  8. 

2942  is  122. 

4661  is  21. 

1532  is  9. 

2943  is  124. 

4662  is  22. 

1533  is  10. 

2944  is  135. 

4663  is  20. 

1534  is  134. 

2945  is  71. 

4664  is  40. 

1535  is  136. 

2946  is  92. 

4665  is  24. 

2076  is  49. 

2947  is  93. 

4666  is  27. 

2077  is  74. 

2948  is  94. 

4667  is  25. 

2078  is  61. 

2949  is  139. 

4668  is  27  and  28 

2079  is  139. 

2950  is  140. 

4669  is  29. 

2080  is  56. 

2951  is  141. 

4670  Is  30. 

2081  is  74. 

2952  is  141. 

4671  repealed. 

2082  is  75. 

2953  is  152. 

4672  is  31. 

2083  is  92  and  93. 

2954  is  63. 

4673  is  32. 

2084  is  70. 

2955  is  58. 

4674  is  33. 

2085  is  163. 

2956  is  .58. 

4675  is  34. 

2086  is  74. 

2957  omitted. 

4676  is  35. 

2087  is  75. 

2958  51  et  seq. 

4677  is  23. 

2088  is  71. 

2959  is  149. 

4678  is  36. 

2089  is  152. 

2960  to  2977  omitted. 

4679  is  37  and  38. 

2090  is  omitted. 

2978  is  51. 

4680  is  39. 

2091  is  omitted. 

2979  is  52. 

4681  repealed. 

2092  amend  separately. 

29S0  is  53. 

4682  is  42. 

2093  is  56. 

2981  is  54. 

4683  is  41. 

2094  is  71. 

2982  is  55. 

4684  is  42. 

2095  is  71. 

29^3  is  55,  93,  94. 

4685  is  47. 

2096  is  78. 

2984  is  55. 

4686  is  69. 

2097  is  78. 

3010  is  12. 

4687  Is  68. 

Digitized  by  LjOOQ IC 


4€HH 

W^t 
Ws\ 

4KUU 
4VHt 
470  J 
4702 
4703 
4704 

47or, 

470f, 
4707 
4708 
4701* 
4710 
4717 
471K 
471& 
4720 
4721 
4722 
472» 
4724 
4725 
472H 
4727 
472H 
4720 
4780 
47a  1 
47:12 

47aa 

4734 


in  42, 
in  t/t, 
\n  K\, 
in  70. 
in  VI. 
in  n. 
in  HI. 
in  ¥h 
\n  iZ  mH  i$. 

in  m. 

\n  fkl. 

in  M. 

in  f,i, 

in  «», 

in  4«, 

in  67, 

in  61, 

in  m. 

in  70, 

in  70, 

in  70  and  82. 

to  4716  repealed. 

in  44. 

in  4h. 

in  no. 

In  hi. 

In  63. 

In  64. 

In  65. 

In  66. 

In  56. 

In  56. 

In  56. 

In  5K. 

In  no. 

In  155. 

In  156. 

In  157. 

In  159. 

U  15N. 


47J5 
4iyi 
41X1 
41%% 
41%% 
41¥} 
4741 
4742 
4743 
4744 
4745 
4746 
4747 
474S 
4749 
475^> 
4751 
4752 
4753 
4754 
4755 
4756 
4757 
4768 
4759 
4760 
4761 
4762 
4763 
4764 
4765 
4766 
4767 
4768 
4769 
4770 
4771 
4772 
4773 
4774 
4775 


in  %\. 
1«2. 

fa. 

8«. 
is  87. 
is  88. 
is  161. 
is  89. 
repealed, 
is  90  and  96. 
is  91. 
is  92. 
is  94. 

is  95  and  96. 
is  96. 
is  96. 
is  96, 
is  96. 
is  98. 
is  101. 
is  97. 
is  99. 
is  102. 
is  103. 
is  104. 
is  71. 
is  105. 
is  106. 
is  110. 
is  107. 
is  109. 
is  108. 
is  70. 
is  117. 
is  117. 
is  117. 
is  116. 


477< 

is 

IIL 

4iii 

is 

11*. 
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4783  is  133. 
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4785  is 

131. 

4786  is  132. 

4787 

is 

126. 
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is 

127. 
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4792  repealed 

4793  repealed. 
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is  139. 

4795  is  140. 
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is 

142. 
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is 
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4798  is  144. 

4799  is  145. 

4800  is  146. 

4801 

is 
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4802  is  148. 
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is 

149. 

4804 

is 

150. 

4805 

is 

149. 
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is 

160. 
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164. 
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is 
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is 
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is 

169. 
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4814 

is 

171. 

4815 

is 

151. 

HtM'.  1  to  10,  inrluslve,  descents  and  distributions,  unchanged. 

Hoc.  11.  DoHnitlon  of  will,  unchanged. 

8m\  12.  Who  may  make  will,  etc.,  slightly  changed. 

Hoc.  13.  How  will  executed. 

8(M\  14.  Revocation  of  will,  adds  marriage  of  testator. 

8oc.  15.  Effect  of  subsequent  birth  of  child,  unchanged. 

8f»c.  16.  Kffoct  of  legacy  of  devise  to  witness,  unchanged. 

8fH\  17.  CrtHlltor  may  be  witness,  unchanged. 

8tu\  IS.  Claim  vs.  executor  not  released  by  appointment,  unchanged. 

8ec.  19.  Heirs  of  legatee  who  may  die,  unchanged. 

Sec.  20,  Ptmalty  for  altering  will. 
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Sec.  21.  Custodian  file  will  in  ten  days,  unchanged. 

Sec.  22.  Proceedings  if  custodian  fails  to  file  will,  unchanged. 

Sec.  23.  Record  will  upon  filing,  not  wait  till  probate. 

Sec  24.  Citation  include  legatees  and  devisees,  as  well  as  heirs. 

Sec.  25.  Publication  of  citation  for  non-residents. 

Sec.  26.  Procedure  if  no  property  in  State,  new. 

Sec.  27.  Guardian  ad  litem. 

Sec.  28.  Hearing  of  probate,  parties  may  demand  a  jury. 

Sec.  29.  Duty  of  witness  to  appear,  apply  to  all  wills  presented  here. 

Sec.  30»  May  admit  to  probate,  not  shall. 

Sec.  31.  Proof  of  lost  will,  unchanged. 

Sec.  32.  Testimony  reduced  to  writing,  unchanged. 

Sec.  33.  Deposition  of  non-resident  as  in  civil  actions,  not  as  in  the 
chapter  on  evidence  and  depositions,  long  ago  repealed. 

Sec.  34.  Judge  attesting  witness,  probate  in  adjoining  county  or 
other  judge  called  in. 

Sec.  35.  Witness  not  found  admit  proof  of  handwriting,  unchanged. 

Sec.  36.  Foreign  probate,  letters  shall  issue,  instead  of  may  issue. 

Sec.  37.  Probate  of  will,  very  important  changes. 

Sec.  38.  Probate  conclusive  except  as  to  certain  persons.    Contest 

in  one  year  in  County  Court,  Instead  of  District. 

Sec.  39.  Revocation  of  probate,  legacies  refunded,  unchanged. 

Sec.  40.  Venue  of  estates — if  judge  interested  certify  to  other 
county. 

Sec.  41.  Executors  begin  proceedings  in  thirty  days,  not  probate  in 
thirty  days. 

Sec.  42.  Executors  appointed  upon  probate — ^refusal  of  some  to  act, 
etc. 

Sec.  43.  Who  entitled  to  administer,  unchanged. 

Sec.  44.  Revocation  when  later  will  proved,  unchanged. 

Sec.  45.  Revocation  when  will  set  aside,  unchanged. 

Sec.  46.  Special  administrator  without  notice,  important  changes. 

Sec.  47.  Qualifications  of  executor,  administrator,  etc.,  changed. 

Sec.  48.  Definition  of  minors,  new. 

Sec.  49.  When  guardian  of  estate  appointed,  slight  change,  allows 
court  to  reject  choice  of  14-year-old,  when  deemed  proper. 

Sec.  50.  Conservator  appointed  for  mental  incompetent,  necessary 
changes.    Idea  of  old  section  not  changed. 

Sec.  51.  Guardians  and  conservators  non-residents. 

Sec.  52.  Conservator  of  non-resident  lunatic,  unchanged. 

Sec.  53.  Conservator  of  non-resident  lunatic,  unchanged. 

Sec.  54.  Trial  in  case  of  non-resident  lunatic,  unchanged. 

Sec.  55.  Duties  and  qualification  of  conservator  of  non-resident,  un- 
changed. 
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Sec.  56.    Revocation     of     administration,     etc.,     wlien.     Important 
changes. 

Sec.  57.    When  one  of  several  executors,  etc.,  removed. 

Sec.  58.    Resigiiations,  applied  to  guardians,  etc. 

Sec.  59.     On  revocation,  compel  one  removed  to  account. 

Sec.  60.    Executor,  etc.,  take  oath,  form  omitted. 

Sec.  61.    Executors,  etc.,  give  bond,  form  omitted. 

Sec.  62.    Will  dispensing  with  surety,  court  may  require,  unchanged. 

Sec.  63.    Additional  security  may  be  ordered,  slight  changes. 

Sec.  64.    Judge  surety,  require  new  bond. 

Sec.  65.    New  bond  on  demand  of  surety,  unchanged. 

Sec.  66.     New  bond,  effect  of. 

Sec.  67.    How  letters  tested,  unchanged,  forms  omitted. 

Sec.  68.    Power  of  executor  before  probate,  changed,  "unless  and 
until  special  administrator"  appointed. 

Sec.  69.    Executor  or  administrator  of  executor  or  administrator  not 
administrator  de  bonis  non. 

Sec.  70.    Powers  of  executors,  etc.,  verbal  changes.    Pay  taxes. 

Sec.  70a  to  Sec.  70f  concerns  specific  performance  of  contract  of  de- 
ceased person. 

Sec.  71.    Loans  and  investments,  important  changes,  includes  mort- 
gage securities. 

Sec.  72.    Leases  made  easier. 

Sec.  73.    Estate  not  devised,  etc.,  distributed  as  intestate,  unchanged. 

Sec.  74.    Executors,  etc.,  may  sue  and  defend — minors  may  also  sue 
by  f  I  lend,  verbal  changes. 

Sec.  75.    Guardians  educate  and  maintain  wards,  verbal  changes. 

Sec.  76.    Foreign  executor,  etc.,  may  sue,  unchanged. 

Sec.  77.    Court  require  copy  of  letters  and  bond,  and  notice  to  resi- 
dent executor,  etc.,  before  suit. 

Sec.  78.     Minor  or  mental  incompetent  removing,  etc.,  property  trans- 
ferred, verbal  changes. 

Sec.  79.    Resident   guardian,    etc.,    transfer   estate    of   non-resident 
ward. 

Sec.  80.    Inventory,  applied  to  guardian,  etc. 

Sec.  81.    Inventory  of  newly  discovered  assets,  applied  to  guardians, 
etc. 

Sec.  82.     Sale  of  personal  property,  applied  to  guardians,  etc.,  ditch 
stock,  etc. 

Sec.  83.     Sale  of  growing  crops,  or  harvest  thereof,  applied  to  guar- 
dians, etc. 

Sec.  84.     Guardian  or  conservator  manage  lands  of  ward,  new. 

Sec.  85.     Desperate  claims  sold  or  compounded,  unchanged. 

Sec.  86.    Executors,  etc.,  not  to  remove  property  from  State  without 
order  of  court,  unchanged. 
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Sec. 
Sec. 
Sec. 
changed. 
Sec. 
Sec. 
Sec. 


87.  Hours  of  sale — ^may  employ  criers,  unchanged. 

88.  Reports  of  sales  of  personalty,  unchanged. 

89.  Executors,  etc.,  charged  with  property  they  receive. 


Petition  for  sale  or  mortgage,  changed. 

Order  or  citation,  changed. 

How  ordered  served,  important  changes. 

Guardian  ad  litem,  unchanged. 

May  continue  hearing,  unchanged. 

Any  person  interested  may  appear  before  decree  entered. 


90.  Sale  of  realty  under  will,  unchanged. 

91.  Sales  under  will  by  administrator,  etc.,  unchanged. 

92.  When    realty    sold — important    changes,    whenever    court 
deems  for  best  interest  of  estate. 

Sec.  93.    Sale  of  realty  of  minor  or  mental  incompetent,   verbal 
changes. 

Sec.  94. 

Sec.  95. 

Sec.  96. 

Sec.  97. 

Sec.  98. 

Sec.  99. 
unchanged. 

Sec.  100. 

Sec.  101. 
changed. 

Sec.  102. 

Sec.  103. 

Sec.  104. 

Sec.  105. 

Sec.  106. 
changed. 

Sec 

Sec 

Sec 

Sec 


Notice  of  petition  to  sell  minor's  realty,  unchanged. 
Hearing    on    petition — no    jury    nor    question    of 


titles 


Order  for  sale  or  mortgage,  changed — bond. 

Order  specify  terms,  etc.,  changed,  in  case  of  sales. 

Order  specify  terms  in  case  of  mortgage,  changed. 

Order  alternative,  mortgage  or  sale,  unchanged. 

Time,  place,  method  of  sale,  appraisement,  adjournment. 


107. 
108. 
109. 
110. 


Report  of  sale — may  be  disapproved,  changed. 

If  disapproved,  order  resale,  unchanged. 

Confirmation  of  sale,  changed. 

Deed  or  mortgage — recitals  and  effect,  unchanged. 

Executor,  etc.,  die,  etc.,  successor  or  survivor  complete 
sale  or  mortgage,  verbal  changes. 

Sec.  112.    Executor,  etc.,  liable  for  fraudulent  sale,  new. 

Limitations  of  actions  for  realty,  new. 

When  sale  not  avoided,  new. 

Release  of  mortgage,  verbal  changes. 

Redemption  from  encumbrance,  verbal  changes. 

Completion  of  purchase  or  relinquishment,  verbal  changes. 

Sales  by  non-resident  guardians,  verbal  changes. 

Notice  of  sales  by  non-resident  guardians,  etc.,  unchanged. 

Closing  insolvent  estate,  unchanged. 

Classification  of  claims,  important  changes. 

Claims   vs.    minors   and    mental    incompetents    classified 
same  as  estates  of  deceased  persons,  changed. 
Sec.  123.    Adjustment  day,  unchanged. 


Sec.  111. 


Sec.  113. 
Sec.  114. 
Sec.  115. 
Sec.  116. 
Sec.  117. 
Sec.  118. 
Sec.  119. 
Sec.  120. 
Sec.  121. 
Sec.  122. 
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Sec.  124.  Hearing  on  adjustment  day,  allowance,  etc.,  verbal 
changes. 

Sec.  125.  Claims  filed  within  one  year,  changed  somewhat 

Sec.  126.  Manner  of  exhibiting  claims,  unchanged. 

Sec.  127.  Special  administrator  on  claim  of  executor,  etc.,  un- 
changed. 

Sec.  128.  Judgment  vs.  claimants  if  indebted  to  estate,  unchanged. 

Sec.  129.  Allowance  of  claim  have  effect  of  judgment,  unchanged. 

Sec.  130.  Claims  paid  in  order  or  pro  rated,  unchanged. 

Sec.  131.  Claimant  verify,  but  not  prove  claim  by  his  oath,  un- 
changed. 

Sec.  132.  Allowance  of  debts  not  due,  unchanged. 

Sec.  133.  Foreclosure  of  mortgage,  verbal  changes. 

Sec.  134.  Widow's  allowance  applied  to  minor  children  if  no  widow. 

Sec.  135.  Allowance  of  wife  of  mental  incompetent  applied  to  minor 

children,  if  no  wife. 

Sec.  136.  Wife,  widow  or  guardian  of  children  choose  other  articles 
or  money  in  lieu  of  allowance. 

Sec.  137.  Appraisement-  and  setting  apart  of  allowance,  verbal 
changes. 

Sec.  138.  Widow's  allowance  from  realty,  if  not  enough  personalty, 
new. 

Sec.  139.  Reports  semi-annual  unless  dispensed  with. 

Sec.  140.  Settlement  of  accounts  on  reports,  apportionment  of 
funds,  unchanged. 

Sec.  141.  If  surplus  over  debts,  allowance  to  wife  or  children  of 
mental  incompetent,  unchanged. 

Sec.  142.  Refusal  to  distribute  on  order  of  court,  attach  executor, 
etc.,  unchanged. 

Sec.  143.  Order  for  payment  of  legacies,  unchanged. 

Sec.  144.  Distribution  order  of  surplus,  unchanged. 

Sec.  145.  Advancements  to  heirs  deducted  in  distribution,  un- 
changed. 

Sec.  146.  Legatees  required  to  give  bond,  unchanged. 

Sec.  147.  Refund  of  legacies  paid  if  funds  insufficient  to  pay  every- 
thing, unchanged. 

Sec.  148.  Widow  renouncing  will,  legacies,  etc.,  affected,  unchanged. 

Sec.  149.  Notice  of  final  settlement,  unchanged. 

Sec.  150.  Hearing  on  final  settlement,  unchanged. 

Sec.  151.  Attach  executor,  etc.,  for  not  accounting,  unchanged. 

Sec.  152.  Compensation,  unchanged. 

Sec.  153.  Terms  of  court. 

Sec.  154.  Insolvent  estates,  require  sale  of  real  estate,  unchanged. 

Sec.  155.  Appraisement  of  personalty,  unchanged. 

Sec.  156.  Oath  and  duties  of  appraisers,  unchanged. 
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Sec.  157.  Return  of  appraisement,  unchanged. 

Sec.  158.  Fees  of  appraisers,  unchanged. 

Sec.  159.  Inventory  and  appraisement  evidence  for  or  against  ex- 
ecutor, etc.,  unchanged. 

Sec.  160.  Executor  charged  only  with  assets  received,  unchanged. 

Sec.  161.  Books  open  to  inspection. 

Sec.  162.  Bill  of  discovery,  important  change  to  make  constitutional. 

Sec.  163.  Appeals,  important  change  as  to  procedure  after  judg- 
ment. 

Sec.  164.  Suits  on  bonds,  unchanged. 

Sec.  165.  Suits  on  bonds,  unchanged. 

Sec.  166.  Suits  between  executors,  etc.,  unchanged. 

Sec.  167.  Survivor  of  actions,  unchanged. 

Sec.  168.  Definitions  of  words,  etc.,  adoitions. 

Sec.  169.  Administration  after  division  of  county,  unchanged. 

Sec.  170.  Administration  all  in  one  county,  unchanged. 

Sec.  171.  Affidavits,  before  whom  taken,  unchanged. 

Sec.  172.  Recording  probate  proceedings. 

Sec.  173.  Process — how  tested. 

S<ec.  174.  Repealing  clause. 

Sec.  175.  Saving  clause. 
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REPORT 

OPTBB 

TREASURER. 


Denveb,  Colo.,  July  1,  1903. 
To  the  Colorado  Bar  Association: 

Your  Treasurer  respectfully  reports  the  following  receipts 
and  disbursements  for  the  period  commencing  July  Ist^  1902,  and 
ending  with  this  date. 

Vouchers  for  the  expenditures  and  a  certified  check  for  the 
balance  on  hand  accompany  this  report 

On  hand  July  1,  1902 1  187.99 

1902. 
Annual  Dinner — 

July     3 — Henry  McAllister,  Jr.,  account  of  tickets  sold 40.00 

July     5 — Henry  McAllister,  Jr.,  account  of  tickets  sold 28.00 

July     5— Tickets  sold  by  Secretary 180.00 

Admission  Fees — 

July     1 — James  H.  Bfowd 5.00 

Oct.    14— Harry  E.  Kelly 5.00 

Nov.  11— A.  R.  Mollette 5.00 

1903. 

April    6— Samuel  D.  Trimble 5.00 

April  18— George  W.   Musser 5.00 

June    4— O.  B.  Wilcox 5.00 

June    5— Charles  R.  Brock 5.00 

June    6— T.  J.  O'Donnell 5.00 

June    8— John  H.  Grabriel 5.00 

June  17 —    ♦     ♦     ♦     ♦     ♦     (application  before  committee) 5.00 

June  30 —    ♦     ♦     ♦     ♦     ♦     (application  before  committee) 5.00 

Dues — 
1902. 

July     1— Lewis  S.  Young 5.00 

C.   S.  Wilson 5.00 

H.  L.  Ritter 5.00 

July     2— E.  C.  Stimson 5.0O 

E.  M.  Cranston 5.00 
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July     8— E.  C.  Mason I  5.00 

July  12— Joseph  H.  Maupin 5.00 

July  14 — ^F.  E.  Brooks 10.00 

July    18— Robt.  Collier 5.00 

July  25— Ralph  E.  Stevens 5.00 

W.  H.  Bryant 5.00 

Edward  Kent 2.00 

Edwin  H.  Park 5.00 

July  26— E.  S.  Worrell,  Jr 5.00 

July  28— J.  C.  Murray 5.00 

George  L.  Hodges 5.00 

Moses  Hallett  5.00 

L.  M.  Cuthbert 5.00 

C.  C.  Goodale 5.00 

G.  C.  Bartels 5.00 

July  29— Henry  A.  Dubbs 5.00 

R.  G.  Withers 5.00 

J.  C.  Gunter 5.00 

Charles  J.  Hughes,  Jr 5.00 

A.  T.  Gunnell 5.00 

Charles  W.  Haines 5-.00 

Walter  Scott   5.00 

Caldwell  Yeaman  5.00 

C.  C.   Dawson 5.00 

W.  B.  Vates 5.00 

N.  M.  Campbell 5.00 

R.  H.  Whiteley 5.00 

S.  A.  Glffln 5.00 

C.  A.  Wilkin 5.00 

S.  S.  Downer 5.00 

Ralph  Talbot 5.00 

Henry  C.  Hall 5.00 

Robert  W.  Bonynge 5.00 

Charles  I.  ^Thomson 5.00 

July  30— Leonard  B.  Curtis 5.00 

John  L.  Jerome 5.00 

F.  D.  Catlin '. . .  5.00 

July  31— John  S.  Macbeth 5.00 

E.  E.  Whitted 5.00 

A.  L.  Doud 5.00 

Walter  W.  Davis 5.00 

K.  R.   Babbitt.  .^ 5.00 

Ed.  T.  Taylor 5.00 

Aug.     1 — Fred  T.  Henry 5.00 

George  C.  Manly 5.00 

F.  W.  Lieneu 5.00 


Digitized  by  LjOOQ IC 


140  REPOBT    OF    TREASUBER. 

Aug.    2— Prank  E.  Gove I  5.00 

Frank  J.  Annis 5.00 

H.  C.  DaTls 5.00 

Aug.    4— A.  A.  Reed 5.00 

Aug.    5— Tyson  S.  Dines 5.00 

Chas.  B.  Ga-st 5.00 

Otis  S.  Johnson 5.00 

John  A.  Ewing 5.00 

Aug.    6— Joel  F.  Vaile 5.00 

N.  S.  Gandy 5.00 

Horace  G.  Lunt 5.00 

H.  A.  Lindsley 5.00 

Aug.    7— W.  B.  Morgan 5.00 

F.  C.  Goudy 5.00 

Aug.    8 — James  H.  Blood 5.00 

Aug.    9 — C.  P.  Butler 5.00 

Aug.  12— H.  N.  Hawkins 5.00 

Aug.  29— E.  L.  Regennitter 5.00 

Sept.   4— W.  H.  Gabbert 5.00 

Sept.    5 — C.  C.  Dorsey 5.00 

John  R,  Smith 5.00 

Sept.  28— Adair  Wilson 5.00 

Sept.  29— F.  H.  Randall 5.00 

Edward  Kent 3.00 

Oct.     3— Joshua  Gorzier  5.00 

H.  M.  Orahood 5.00 

Oct     4 — Frank  McDonough 5.00 

Nov.    1— Piatt  Rogers 5.00 

Nov.    8— Calvin  E.  Reed 6.00 

Nov.  14— A.  J.  Rising 5.00 

Dec.  11 — Henry  T.  Rogers 5.00 

1903. 

Jan.     5 — ^Henry  F.  May 5.00 

Harvey  Riddell 5.00 

Jan.     6— C.  W.  Waterman 5.00 

W.  C.  Kingsley 5.00 

Jacob  Filius  5.00 

Jan.     7— H.  N.  Haynes 5.00 

Jan.     8— C.  C.  Hamlin 5.00 

S.  S.  Sherman 5.00 

Jan.  10— Hugh  Butler 5.00 

P.  L.  Palmer 5.00 

Jan.  13— Henry  McAllister,  Jr 5.00 

James  W.  McCreery 5.00 
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Jan.  14— J.  G.  Northcutt I  5.00 

Charles  Cavender 5.00 

Jan.  16 — F.  E.  Gregg 5.00 

Jan.  2»— Sol  Shwayder 6.00 

Mar.  11— S.  C.  Warner 6.00 

Mar.  16 — Thomas  H.  Hardcastle 5.00 

Mar.  24— H.  G.  Laing 5.00 

May     8— James  R.  Klllian 5.00 

May  28— Thomas  H.  Hood 5.00 

June  13— R.  J.  Pitkin 5.00 

June  15 — J.  B.  Bissell 5.00 

June  16 — M.  S.  Bailey 5.00 

June  17 — Earl  M.  Cranston 5.00 

June  18— William  A.  Moore 5.00 

June  19 — E.  L.'  Johnson 5.00 

Cass  E.  Herrington 5.00 

Charles  W.  Everett 5.00 

June  22— Henry  H.  Clark 6.00 

June  23— L.  F.  Twitchell 5.00 

Ralph  Talbot 6.00 

June  24 — George  P.  Steele 5.00 

June  25— T.  E.  Watters 6.00 

June  26— Albert  E.  Grier 5.00 

A.  J.  Fowler 5.00 

June  29— B.  B.  Worrell,  Jr 5.00 

Lucius  W.  Hoyt 5.00 

A.  L.  Doud 5.00 

June  30— George   C.   Manly 5.00 

Miscellaneous  Receipts — 
1902. 

Nov.  25 — Robinson  &  Grant,  report  of  1902 1.00 

1903. 

Mar.     3 — Bwing   Robinson,    report   of   1903 1.00 

Total  receipts $1,102.99 

Disbursements — 
1902. 
July     5 — Henry  McAllister,  Jr.,  expended  in  connection  with  an- 
nual dinner |  4.40 

July     9 — W.  F.  Robinson  Printing  Co.,  printing  circulars,  letters 

and  postals 10.50 

July  11— W.  H.  Kistler  Stationery  Co.,  scrap  book -      .85 

July  12 — The  Antlers — 

Annual  dinner  226.75 

Rent  of  chairs 4.00 

Hotel  bill  of  W.  T.  Jerome's  party 15.60 
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July  12 — Grace  P.  Lindsley,  stenographic  report  of  annual  meet- 
ing    I  52.90 

July  16—1,000  stamped  envelopes 21.20 

Aug.    5 — ^W.  F.  Robinson  Printing  Co. — 

Circular  letters  and  letter  heads 12.00 

Envelopes  for  reports 8.00 

Special  copies  of  addresses 39.00 

Aug.  14 — Postage  stamps  for  report 9.00 

Aug.  14— Telephone   2.10 

Sept.  29 — F.  D.  Catlin,  expenses  in  taking  testimony  in  People  vs. 

Bardwell 14.20 

Oct.     6 — Grace  McCartney,  addressing  reports .75 

Oct.     8— U.  S.  Express  Co.,  delivering  reports 13.89 

Oct.    10— W.  F.  Robinson  Printing  Co.— 

Printing  600  reports  of  annual  meeting 289.00 

200  copies  W.  T.  Jerome's  address 8.00 

Receipt  books   3.25 

Oct.    10 — Williamson-Haftner  Engraving  Co.,  engravings  for  an- 
nual report  36.50 

Nov.     8 — Thomas  J.  Fowle,  delivering  reports 1.50 

Nov.    8 — Adella  M.  Fowle,  addressing  reports .70 

1903. 

Jan.     5 — Postage  on  probate  bills 3.60 

Jan.  21— W.  F.  Robinson  Printing  Co.,  printing  circular,  etc 7.00 

Jan.  21 — Smith-Brooks  Printing  Co.,  printing  extra  copies  of  pro- 
bate bill 15.00 

Feb.  10 — Smith-Brooks  Printing  Co.,  printing  explanatory  of  pro- 
bate bill  16.50 

Mar.  10— A.  E.  Meek  Trunk  &  Bag  Co.,  two  storage  trunks 10.00 

June    3 — Lucius  W.  Hoyt,  account  of  salary  aB  Secretary  and 

Treasurer  for  the  year  1902-3 150.00 

June  29 — Lucius  W.  Hoyt,  miscellaneous  expenses  for  the  year 

1902-3    8.10 

Balance  of  salary  1902-3 « 50.00 

Total  disbursements    ^1,034.29 

Balance  on  hand  July  1,  1903 |     68.70 

Thirty-seven  members  are  now  delinquent  of  last  year's  dues. 
Charles  Hartzell,  Henry  V.  Johnson  and  Charles  J.  Perkins  were 
dropi^ed  by  the  Executive  Committee  for  the  non-payment  of  dues 
for  the  year  1901-2.  LUCIUS  W.  HOYT, 

Treasurer. 
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REPORT 

OF  THB 

COMMITTEE  OF  GRffiVANCE. 


To  the  President  and  Members  of  the  Colorado  Bar  Association: 

Your  Committee  on  Grievances  begs  to  report  that  since  the 
last  annual  meeting  of  the  Association,  it  has  held  nine  regular 
meetings.     The  following  is  a  summary  of  the  work  done: 

Cases  investigated,  15 ;  prosecutions  refused,  9 ;  prosecutions 
authorized,  6. 

At  the  time  of  our  last  report  ten  proceedings  for  disbarment 
were  pending  in  the  Supreme  Court.  During  the  past  year  one 
case  was  begun ;  and  of  the  defendants  against  whom  proceedings 
were  instituted  one  has  died  and  one  has  been  disbarred,  leaving 
nine  cases  still  pending.  Two  of  the  cases  pending  have  been 
finally  submitted.  In  two  cases,  in  which  the  party  disbarred 
made  application  to  the  Supreme  Court  for  reinstatement  as  an  at- 
torney, the  committee  felt  it  necessary  to  oppose  the  same.  In  an- 
other case  in  which  the  defendant  had  so  adjusted  the  matter  com- 
plained of  as  to  induce  the  complainant  to  withdraw  charges,  the 
committee  refused  to  agree  to  a  dismissal. 

It  is  with  great  satisfaction  that  we  are  able  to  report  that  the 
indictments  found  against  certain  persons  for  attempting  to  bribe 
the  members  of  the  petit  jury  in  the  case  of  People  vs.  Anderson, 
in  the  District  Court  of  Arapahoe  County,  were  sustained  and  sub- 
stantial results  secured.  The  history  of  these  cases  and  the  pan 
taken  by  your  committee  was  set  forth  in  our  last  report.  Since 
then  the  matters  have^been  entirely  in  the  hands  of  Messrs.  Ralph 
Talbot  and  Robert  J.  Pitkin  as  the  special  prosecutors  appointed 
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by  the  District  Court  of  Arapahoe  County  and  afterwards  by  the 
District  Court  of  Jefferson  County.  To  these  gentlemen  who, 
without  adequate  compensation,  persistingly  and  unrelentingly 
pursued  the  unpleasant  work  which  they  had  undertaken,  entire 
credit  is  due  for  the  successful  issue.  Every  device  and  pretense 
known  to  the  law  that  could  be  pressed  by  skillful  and  indefatig- 
able counsel  to  save  the  defendants  from  the  l^al  consequences  of 
their  misdeeds,  were  utilized,  but  the  tireless  skill  and  acumen  of 
Messrs.  Talbot  and  Pitkin  won  success  in  every  combat  When 
driven  to  the  last  extremity,  the  defendants  in  part  plead  guilty 
without  qualification  and  in  part  plead  guilty  with  such  reserve 
as  would  avoid  present  punishment. 

In  view  of  the  legal  difficulties  which  would  have  attended 
securing  a  verdict  had  a  trial  occurred,  the  result  was  beyond  what 
one  conversant  with  those  difficulties  could  have  hoped  for.  Al- 
though some  criticism  has  been  made  of  the  meagre  punishment 
inflicted,  it  should  be  remembered  that  this  was  within  the  discre- 
tion of  the  Court,  the  exercise  of  which  we  have  no  reason  to  chal- 
lenge, and  was  not  a  matter  with  which  the  attorneys  mentioned 
had  any  concern. 

If  the  committee  and  the  members  of  the  Association  can,  in 
the  future,  maintain  as  good  a  record  as  has  been  established  in  the 
cases  referred  to,  we  shall  have  every  reason  to  feel  that  we  are  of 
benefit  to  the  State. 

Respectfully  submitted, 

PLATT  EOGERS, 

Chairman. 
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REPORT 

or  THB 

COMMITTEE  ON  LAW  REFORM. 


Denver,  Colo.,  June  30th,  1903. 
To  the  Colorado  Bar  Association: 

The  Committee  on  Law  Keform  for  1901-1902  made  a  report 
to  this  Association  at  our  last  annual  meeting  recommending  that 
the  committee  apjwiiited  for  the  present  year  should  confine  its 
efforts  to  procuring,  if  possible,  favorable  action  by  the  Fourteenth 
General  Assembly  upon  the  proposition  to  submit  to  the  electors  of 
the  State  amendments  to  Article  VI  of  the  Constitution  of  the 
State  relating  to  the  Supreme  Court,  in  accordance  with  a  bill  for 
that  purpose  which  had  twice  theretofore  received  the  endorsement 
of  this  Association,  and  which  had  failed  of  passage  at  the  session 
of  the  Thirteenth  General  Assembly.  That  report  was  adopted  at 
our  annual  meeting  in  1902,  and  the  Committee  on  Law  Reform 
was  instructed,  by  a  motion  duly  passed  by  the  Association,  to  press 
the  matter  before  the  Legislature,  and  to  secure  action  as  nearly  as 
possible  in  accordance  with  the  provisions  of  the  bill  referred  to. 

In  obedience  to  the  instructions  of  the  Association  your  com- 
mittee has  devoted  prhctically  its  entire  efforts  this  year  to  securing 
the  passage  of  a  bill  by  the  Legislature  for  submitting  to  the  elec- 
tors of  the  State  amendments  to  the  Constitution  of  the  State  in 
reference  to  the  Supreme  Court,  and  we  are  pleased  to  be  able  to 
report  that  such  a  bill,  in  substantially  the  form  approved  by  this 
Association,  was  passed  by  the  Fourteenth  General  Assembly,  re- 
ceived the  approval  of  the  Executive  of  the  State  and  is  to  be  sub- 
mitted to  the  people  for  adoption  or  rejection  at  the  general  elec- 
tion to  be  held  in  the  fall  of  1904. 


A  bill,  in  the  precise  form  approved  by  this  body,  was  intro- 
duced in  the  Senate  at  its  last  session  by  Senator  Edward  T.  Tay- 
lor. We  found,  however,  that  there  was  another  bill  before  the 
Legislature,  which  had  very  powerful  support,  and  which  provided 
for  an  increase  in  the  number  of  the  judges  of  the  Court  of  Ai>- 
peals.  In  order  to  combine  the  forces  in  favor  of  both  measures, 
the  bill  introduced  by  Senator  Taylor  was  so  modified  as  to  be  in 
harmony  with  the  provisions  of  the  bill  for  an  increase  in  the  num- 
ber of  judges  of  the  Court  of  Appeals,  and  which  would  permit  of 
the  passage  of  both  bills.  By  so  doing  the  bill  introduced  by  Sen- 
ator Taylor  was  left  in  such  form  that  it  might  be  pressed  for  pas- 
sage, even  in  the  event  that  the  other  bill  should  be  defeated. 

A  joint  meeting  of  the  Judiciary  Committees  of  the  Senate 
and  the  House  was  called  and  your  committee  invited  to  present  its 
views  to  that  body.  At  that  meeting  your  committee  had  the  valu- 
able aid  and  support  of  many  members  of  the  Association,  in  addi- 
tion to  several  members  of  the  committee,  who  appeared  at  the 
meeting  to  urge  the  adoption  of  the  measure  approved  by  the  Asso- 
ciation. Messrs.  Piatt  Rogers,  Caldwell  Yeaman,  Hugh  Butler, 
George  L.  Hodges,  Calvin  Reed,  Lucius  W.  Hoyt  and  several 
others  ably  presented  the  views  of  this  Association,  and  seconded 
the  eiTorts  of  your  committee. 

The  joint  committee  of  the  Senate  and  the  House  finally  rec- 
ommended to  their  respective  bodies  the  adoption  of  the  bill  for  the 
amendment  to  the  Constitution  in  reference  to  the  Supreme  Court 
and  the  passage  of  the  bill  for  the  increase  in  the  number  of  the 
judges  of  the  Court  of  Appeals.  The  latter  bill  failed  of  final 
passage,  and  we  then  found  we  were  in  a  critical  period  in  the  life 
of  the  bill  in  reference  to  the  Supreme  Court  The  Association 
is  especially  indebted  to  the  efforts  put  forth  at  that  time  in  behalf 
of  our  measure  by  Messrs.  W.  H.  Bryant,  George  L.  Hodges  and 
your  Secretary,  ifr.  Lucius  W.  Hoyt.  It  was  through  their  earn- 
est and  faithful  work  that  the  bill  was  saved. 

The  bill,  a«  finally  adopted,  provides  for  an  amendment  to 
the  Constitution  so  as  to  make  the  Supreme  Court  consist  of  seven 
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judges,  who  may  sit  en  banc,  or  in  two  or  more  departments,  as 
the  Court  may  determine.  The  term  of  office  of  each  of  the  judges 
under  the  bill  is  ten  years.  It  further  provides  that  the  Court  of 
Appeals  shall  cease  to  exist  in  April,  1905,  and  the  judges  of  that 
court  whose  terms  sliall  not  then  have  expired  shall  become  judges 
of  the  Supreme  Court.  Provision  is  made  for  the  extension  of  the 
terms  of  the  judges  of  the  Supreme  Court  and  Court  of  Appeals 
who  are  to  be  transferred  to  the  Supreme  Court  under  the  provi- 
sions of  the  bill,  so  that  in  the  year  1906,  and  every  tenth  year 
thereafter,  there  shall  be  elected  two  judges  of  the  Supreme  Court ; 
in  1910,  and  every  tenth  year  thereafter,  one  judge;  in  1912,  and 
every  tenth  year  thereafter,  one  judge;  in  1914,  and  every  tenth 
year  thereafter,  one  judge,  and  in  1918,  and  every  tenth  year  there- 
after, two  judges  of  the  Supreme  Court. 

Your  committee  believes  that  the  efforts  of  the  Association 
in  behalf  of  the  measure  should  not  cease  at  this  time.  If  the 
amendment  should  fail  of  adoption  by  the  people  it  would  probably 
be  many  years  before  we  could  secure  the  passage  of  a  similar 
measure.  We,  therefore,  earnestly  recommend  that  the  next  Com- 
mittee on  Law  Reform  should  prepare  an  address  on  behalf  of  this 
Association  to  the  people  of  the  State,  explaining  the  amendment 
in  detail,  and  presenting  the  arguments  in  favor  of  its  adoption 
and  the  necessity  therefor. 

The  only  other  work  done  by  your  committee  during  the  past 
year  was,  through  the  Secretary  of  the  Association,  to  send  to  the 
members  a  copy  of  a  bill  for  an  act  in  relation  to  probate  matters, 
requesting  suggestions  from  the  members  in  reference  to  any 
changes  or  modifications  in  the  proposed  measure.  A  number  of 
letters  were  received  in  reply  to  such  communications,  and  they 
were  properly  transmitted  to  the  Legislature  for  its  consideration. 
Respectfully  submitted, 

ROBERT  W.  BONYIfGE, 

Chairman. 


REPORT 

OF  THB 

COMMITTE  ON  LEGAL  EDUCATION. 


Denver,  Colo.,  July  1,  190o. 
Mr,  Chairman: 

Your  Committee  on  Legal  Education  begs  leave  to  report  that 
at  the  December  examination  for  admission  to  the  Bar  twelve  ai>- 
plicants  presented  themselves.  Of  this  number  six  were  college 
and  law  school  graduates.     But  a  single  applicant  failed. 

At  the  June  examination  recently  held  there  were  forty  appli- 
cants, of  whom  thirty-five  were  college  and  law  school  graduates. 
The  result  of  this  examination  is  not  yet  known. 

Since  tlie  establishment  of  the  State  Board  of  Law  Examin- 
ers, a  marked  decrease  is  noticeable  in  the  number  of  applicants 
for  admission  to  the  Bar  from  year  to  year.  A  gratifying  increase 
in  the  relative  number  of  applicants  possessed  of  a  college  or  law 
school  training  is  also  observed. 

The  rules  promulgated  by  the  Supreme  Court  for  admission 
to  the  Bar  of  this  State  are  believed  to  be  operating  to  the  ultimate 
benefit  of  the  profession. 

Some  difficulty  has  arisen  respecting  the  rule  requiring  ** At- 
torneys with  whom  a  clerkship  shall  be  connnenced  to  file  a  certifi- 
cate of  the  same  in  the  office  of  the  Clerk  of  the  Supreme  Court." 
Clerkships  are  deemed  to  commence  only  from  the  date  of  the  filing 
of  such  certificates,  but  the  Supreme  Court  has  not  adhered  to  the 
rule  in  all  cases.  We  regard  the  rule  as  sound  and  wholesome  in 
practice  and  recommend  that  it  be  strictly  enforced  in  all  cases. 
Res}X3ctfully  submitted, 

MOSES  IIALLETT, 

Chairman. 
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REPORT 

OF  THB 

COMMITTEE  ON  TORRENS  SYSTEM. 


July  1,  1903. 
To  the  Colorado  Bar  Association: 

Your  Committee  on  the  Torrens  System  of  registering  title  to 
land,  beg  leave  to  report  that  at  the  last  session  of  the  General  As- 
sembly, Senate  Bill  Xo.  6,  introduced  by  Senator  Taylor,  provid- 
ing for  the  registration  of  land  titles  under  the  system  commonly 
known  as  the  Torrens  System,  was  passed  and  received  the  signa- 
ture of  the  Governor  April  13th,  and  will  be  in  force  July  12th, 
1003.  The  act  does  not  differ  substantially  from  any  of  the  acts 
of  other  States  which  have  adopted  this  system,  but  it  more  closely 
follows  the  details  of  the  ^Minnesota  statute  upon  that  subject  than 
any  other.     It  is  practically  the  same  as  that  of  Illinois. 

Your  committee  thinks  it  would  be  improper  to  enter  into  any 
extended  discussion  of  this  law\  No  action  by  the  Bar  Associa- 
tion is  required  u}K)n  it  and  a  discussion  of  itvS  merits  and  demerits 
would  be  useless  since  they  are  shortly  to  be  subjected  to  a  practical 
test  by  actual  use. 

Your  committee  believes  that  a  fair  and  careful  trial  of  this 
law  should  be  made,  and  to  that  end  the  committee  urge  upon  the 
District  Judges  of  the  State  the  great  importance  of  appointing 
comi)etent  and  reliable  men  as  examiners.  The  reasons  for  this 
are  obvious. 

The  committee  also  beg  to  earnestly  urge  uiK)n  District  Judges 
the  ini])ortance  of  uniform  rules  of  practice  and  uniform  blanks 
and  fnrnis  to  he  used  throughout  the  State.     But  at  the  same  time 
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they  recognize  that  the  practice  under  this  act,  in  order  to  secure 
the  best  results,  must  be  more  or  less  a  matter  of  growth  and  adap- 
tation rather  than  rigid  prescription ;  it  must  be  flexible,  as  many 
cases  may  arise  wherein  the  usual  blanks  will  be  foimd  inadequate. 

We  recommend  that  among  rules  of  practice  to  be  prescribed 
by  the  several  District  Courts  under  tlie  eighth  and  ninth  sections 
of  the  act,  provisions  be  made  for  transcribing  the  short  hand  notes 
of  all  oral  testimony  taken  with  reference  to  all  documentary  evi-. 
dence  offered  and  that  such  testimony  be  filed  as  a  part  of  the 
record  proper  in  all  cases  of  original  registration  and  for  removal 
of  clouds  on  title  under  the  act. 

In  Illinois,  as  in  Colorado,  registration  is  optional  in  those 
counties  in  which  the  act  has  been  adopted  by  popular  vote.  In 
March,  1903,  about  9,000  tracts  of  land  had  been  brought  within 
the  act.  The  total  valuation  being  about  $15,000,000.  The  ordi- 
nary sale  or  mortgage  now  costs  but  $3.00,  and  we  are  informed, 
by  a  circular  returned  to  us  in  reply  to  our  inquiry  from  Mr.  Si- 
mon, Kegistrar  of  Cook  County,  and  Mr.  Sheldon,  examiner  of 
titles  for  that  county,  that  these  transactions  are  usually  closed  on 
the  same  day  that  they  are  negotiated.  The  registrar's  work  has 
increased  each  year, — that  for  1902  being  more  than  double  than 
that  of  1901. 

This  system  was  adopted  in  Australia  in  1858,  and  has  grad- 
ually spread  over  most  of  the  English  speaking  world.  Substan- 
tially all  of  the  British  Empire,  except  Scotland,  is  now  subject  to 
that  law. 

In  the  United  States  it  is  in  force  in  Illinois,  Massachusetts, 
California,  Minnesota,  Oregon  and  Montana,  and  bills  before  the 
last  session  of  the  legislature  of  Virginia,  Rhode  Island,  Michi- 
gan, Missouri  and  Iowa,  but  whether  they  were  passed  or  in  what 
form  we  have  not  yet  ascertained. 

JOHN  H.  DENISOX, 

Chainnan. 
H.  K  HAYNES, 

Of  Committee, 


Digitized  by  VjOOQ IC 


CALL  FOR  ORGANIZATION. 

1897. 


The  undersigned,  members  of  the  Bar  of  Colorado,  believing 
that  the  organized  action  and  influence  of  our  profession,  properly 
exerted,  would  lead  to  the  creation  of  more  intimate  relations  be- 
tween its  members  than  now  exist,  and  would,  at  the  same  time, 
sustain  the  profession  in  its  proper  position  in  the  community  and 
thereby  enable  it,  in  many  ways,  to  promote  the  interests  of  the 
public,  do  hereby  agree  to  unite  in  forming  a  State  association  for 
such  purposes. 

And  we  hereby  do  appoint  Hugh  Butler,  Edward  L.  Johnson 
and  Lucius  W.  Hoyt  a  conmiittee  to  call  a  meeting  of  the  subscrib- 
ers at  such  time  and  place  as  may  be  designated  by  said  committee, 
at  which  meeting  measures  will  be  taken  for  the  organization  of  the 
proposed  association. 


July,  1897. 

Hugh  Butler. 
•A.  E.  Pattison. 

J.  C.  Helm. 

A.  J.  Rising. 

J.  F.  Vaile. 
♦Westbrook  S.  Decker. 

Caldwell  Teaman. 

A.  C.  Phelps. 

Sylvester  G.  Williams. 

R.  J.  Pitkin. 

Bdward  L.  Johnson. 

Oscar  Renter. 

W.  C.  Kingsley. 

Piatt  Rogers. 

E.  T.  Wells. 

Henry  T.  Rogers. 

Lewis  B.  BYance. 


James  H.  Blood. 

Henry  C.  Charpiot. 
•Henry  W.  Hobson. 

Ralph  Talbot. 

Wm.  P.  Hillhouse. 

Morton  S.  Bailey. 

Chas.  Ca vender. 

Samuel  P.  Dale. 

A.  H.  De  BYance. 

Thos.  H.  Devine. 

Henry  A.  Dubbs. 

John  A.  E^ving. 

W.  H.  Gabbert 

D.  V.  Burns. 
•Charles  H.  Toll. 

Lucius  W.  Hoyt. 

R.  S.  Morrison. 


Wm.  A.  Moore. 
Orland  S.  Isbell. 
Henry  V.  Johnson. 
George  C.  Manly. 
John  H.  Denison. 
John  L.  Jerome. 
John  D.  Fleming. 
G.  C.  Bartels. 
Charles  J.  Hughes,  Jr. 
Tyson  S.  Dines. 
A.  J.  Fowler. 
Earl  M.  Cranston. 
Thos.  H.  Hood. 
Chas.  E.  Gast. 
S.  A.  Giffin. 


•O.  F.  A.  Greene. 

A.  T.  Gunnell. 

J.  C.  Gunter. 

G.  K.  Hartensteln. 

Harry  N.  Hajmes. 

Edward  C.  Mason. 

Jos.  H.  Maupin. 
^William  L.  Murfree. 

Jesse  G.  Northcutt 

John  T.  Shumate. 

Ed.  T.  Taylor. 

C.  A.  Wilkin. 

Robert  G.  Withers. 

R.  H.  Whiteley. 


^Deceased. 
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CERTIFICATE 

or 

INCORPORATION. 


nLED  JANUARY  8,  J89a. 


State  of  Colorado,  County  of  Arapahoe,  ss. 

We,  the  undersigned,  being  citizens  of  the  United  States,  and 
of  the  StatB  of  Colorado,  and  desiring  to  form  an  association,  not 
for  i)ecuniary  profit,  pursuant  to  the  statutes  of  the  State  of  Colo- 
rado, providing  for  the  organization  of  corporations  other  than  for 
pecuniary  profit,  do  hereby  certify  that  the  following  is  a  true 
statement  of  the  name  or  title  by  which  such  association  shall  be 
known  in  law ;  the  particular  business  and  the  objects  for  which  it 
is  formed ;  the  number  of  its  trustees,  and  the  names  of  those  se- 
lected for  the  first  year  of  its  existence,  viz. : 

1.  Xame  or  Title:  The  Colorado  Bar  Association. 

2.  Particular  Business  and  Objects:  To  advance  the  science 
of  jurisprudence;  to  promote  the  administration  of  justice;  to 
secure  proj^er  legislation ;  to  encourage  a  thorough  legal  education ; 
to  n])Iiold  the  honor  and  dignity  of  the  bar;  to  cultivate  cordial  in- 
tercourse among  the  lawyers  of  Colorado;  to  perpetuate  a  history 
of  tlio  ]>rofession  and  the  memory  of  its  members;  to  acquire,  own 
and  hoild  real  and  personal  property,  including  a  law  library,  club 
house,  etc.,  in  furtherance  of  said  business  and  objects. 

•J,     Xumber  of  Trustees:  Seven  (7). 

4.  Xames  of  the  Trustees  Selected  for  the  First  Year :  Hugh 
Butler,  Westbrook  S.  Decker,  Edward  L.  Johnson,  Caldwell  Yea- 
man,  Lucius  W.  Hoyt,  Piatt  Rogers,  W.  C.  Kingsley. 


5.     Principal  Place  of  Business  of  the  Association :     City  of 
Denver,  in  the  County  of  Arapahoe. 

Witness  our  hands  this  4th  day  of  October,  1897. 

CALDWELL  YEAMAN,  JAMES  H.  BLOOD, 

B.  T.  WELLS,  T.  H.  HOOD, 

A.  E.  PATTISON,  WILUAM  L.  MURPREE. 

HENRY  T.  ROGERS,  JOHN  H.  DENISON, 

EARL  M.  CRANSTON,  CHAS,  CAVENDER. 

GUSTAVE  C.  BARTBL8,  EDWARD  C.  MASON, 

EDWARD  L.  JOHNSON,  A.  J.  FOWLER, 

CHAS.  E.  GAST.  ED.  T.  TAYLOR, 

PLATT  ROGERS,  LUCIUS  W.  HOYT. 

State  of  Colorado,  County  of  Arapahoe,  ss. 

I,  George  C.  Manly,  a  notary  public  within  and  for  said 
county,  in  the  State  aforesaid,  do  hereby  certify  that  Caldwell 
Yeaman,  A.  E.  Pattison,  Henry  T.  Rogers,  Earl  M.  Cranston, 
Gustavo  C.  Bartels,  Edward  L.  Johnson,  Chas.  E.  Gast,  Piatt 
Rogers,  James  H.  Blood,  T.  H.  Hood,  William  L.  Murfree,  John 
H.  Denison,  Chas.  Cavender,  Edward  C.  Mason,  A.  J.  Eowler, 
Ed.  T.  Taylor  and  Lucius  W.  Hoyt,  who  are  personally  known  to 
me  to  be  the  persons  who  subscribed  the  above  and  foregoing  in- 
strument of  writing,  appeared  before  me  this  day  in  person,  and 
acknowledged  that  they  signed,  sealed  and  delivered  the  said  in- 
strument of  writing  as  their  free  and  voluntary  act  for  the  uses 
and  purposes  therein  set  forth. 

Given  under  my  hand  and  notarial  seal  this  4th  day  of  Octo- 
ber, A.  D.  1897. 

My  commission  expires  October  2,  1899. 

George  C.  Manly,  Notary  Public. 
(Notarial  Seal.) 
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FORMER  PRESIDENTS. 


HUGH  BUTLER. 
I897-S89a. 


CHARLES  E.  GAST. 
1898-1899. 


CALDWELL  YEAMAN. 
1899-1900. 


MOSES  HALLETT. 
1900-1901. 


PLATT  ROGERS. 
1901-1902. 


HORACE  G.  LUNT. 
1902-1903. 
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OFFICERS 

AND 

STANDING  COMMITTEES 

1903-1904. 


OTFICERS. 

PRESIDENT, 

Joel  F.  Vaile,  Denver. 

FIRST    VICE-PRESIDENT, 

Thomas  C.  Brown,  Gunnison. 

SECOND    VICE-PRESIDENT, 

W.  B.  Morgan,  Trinidad. 

SECRETARY  AND  TREASURER, 

Lucius  W.  Hoyt,  Denver. 

EXECUTIVE   COMMITTEE, 

Joel  F.  Vaile,  John  II.  Denison, 

Lucius  W.  Hoyt,  Piatt  Rogers, 

Horace  G.  Lunt,  (^ahhvcll  Yeaman, 

Charles  E.  Gast. 


STANDING  COMMITTEES. 

COMMITTEE    ON   ADMISSIONS. 

Horace  G.  Lunt,  Kol)ert  J.  Pitkin, 

Thomas  H.  Devine^  Honrv  T.  Rogers, 

Reese  McCloskey,  L.  F.  Twitchell, 

Henry  McAllister,  Jr.,  Talvin  P.  Butler, 

John  S.  Macbeth. 
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STANDING    AND    SPECIAL.    COMMITTEES.  167 

COMMITTEE  ON   OEIEVANCES. 

John  H.  Denison,  Charles  D.  Hayt, 

A.  J.  Fowler,  Henry  C.  Hall, 

Lucius  W.  Hoyt,  Thos.  H.  Hardcastle, 

Herman  H.  Dunham,  K.  H.  Whiteley, 

William  L.  Dayton. 

COMMITTEE   OF    ULW   REFOBM. 

Piatt  Rogers,  Harvey  Riddell, 

W.  H.  Bryant,  Clyde  C.  Dawson, 

Ernest  Knaebel,  Leonard  E.  Curtis, 

Henry  A.  Dubbs. 

COMMITTEE    ON   LEGAL    EDUCATION. 

Caldwell  Yeaman,  Horace  X.  Hawkins, 

Charles  W.  Haines,  John  D.  Fleming, 

George  P.  Costigan,  Jr. 

COMMITTEE   ON   LEGAL   BIOGRAPHY. 

Charles  E.  Gast,  H.  M.  Orahood, 

Charles  J.  Hughes,  Jr.,  Joseph  H.  Maupin, 

A.  T.  Gunnell. 


SPECIAL  COMMITTEES* 

COMMITTEE  ON  TORRENS  SYSTEM. 

John  n.  Denison,  Harry  X.  Haynes, 

Henry  C.  Hall.  "^ 


DELEGATE  TO  AMERICAN  BAR  ASSOCIATION. 

Lucius  W.  Hoyt. 
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ROLL  OF  MEMBERS* 

JULY  1903, 


HONORARY  MEMBERS. 

Brewer,  David  J Washington,  D.  C. 

Caldwell,  Henry  C. Little  Bock,  Art 

Jerome,  William  Travers New  York  City 

McPherson,  Smith Red  Oak,  Iowa 

Philips,  John  F Kansas  City,  Mo. 

Bose,  U.  M Little  Bock,  Ark. 

Stevenson,  Adlai  E Bloomington,  111. 

Webster,  John  L Omaha,  Neb. 


NON-RESQ>ENT  MEMBERS* 

Kent,  Edward Phoenix,  Ariz, 


ACTIVE  MEMBERS. 


ALPHABETICAL  LIST. 

Date  of 
Admission 

1902  Adams,  John  T Idaho  Springs 

1899  Annis,  Frank  J Fort  Collins 

1899  Babbitt,  K.  B Colorado  Springs 

1902  Bailey,  George  W Fort  Collins 

1897  Bailey,  Morton  S Canon  City 

1897  Bartels,  G.  C Denver 

1897  Bissell,  Julius  B Denver 

1900  Blair,  Jesse  H Denver 

1900  Bliss,  Carlton  M Denver 
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Admission 

1897  Blood,  James  H Denver 

1898  Bonynge,  Robert  W Denver 

1899  Brooks,  Franklin  E Colorado  Springs 

1903  Brock,  Charles  R Denver 

1903  Brown,  James  11 Denver 

1902  Brown,  Thomas  C Gunnison 

1899  Bryant,  W.  H Denver 

1902  Bueklin,  James  W Grand  Junction 

1897  Burns,  D.  V Denver 

1897  Butler,  Hugh Denver 

1902  Callbreath,  James  F.,  Jr Denver 

1902  Campbell,  John Denver 

1900  Campbell,  N.  M Colorado  Springs 

1899  Catlin,  F.  D Montrose 

1897  Cavender,  Charles Leadville 

1902  Clark,  Elroy  N Denver 

1900  Clark,  Henry  H Cripple  Creek 

1899  Collier,  Robert Denver 

1902  Costigan,  Edward  P Denver 

1902  Costigan,  George  P.,  Jr. Denver 

1897  Cranston,  Earl  M Denver 

1899  Curtis,  Leonard  E Colorado  Springs 

1897  Cuthbert,  Lucius  M Denver 

1897  Davis,  Harry  C Denver 

1900  Davis,  Walter  W Leadville 

1897  Dawson,  Clyde  C Canon  City 

1899  Dayton,  W.  L. Denver 

1897  Denison,  John  H Denver 

1897  Devine,  Thomas  H Pueblo 

1899  Dimmitt,  George  Z Denver 

1902  Dines,  Orville  L Denver 

1897  Dines,  Tyson  S Denver 

1901  Dorsey,  Clayton  C Denver 

1897  Doud,  A.  L Denver 

1S97  Downer,  Sylvester  S Boulder 


IGO  BOLL    OF    MEMBEBS. 

Date  of 
AdmiMion 

1897     Diibbs,  Henry  A Pueblo 

1902     Dunham,  Herman  H Denver 

1899     Everett,  Charles  W Denver 

1897     Ewing,  John  A Leadville 

1902     Field,  William  W Denver 

1899     Fillius,  Jacob Denver 

1897     Fleming,  John  D Boulder 

1897     Fowler,  A.  J Denver 

1902  Franklin,  Charles  W Denver 

1897     Gabbert,  W.  H Denver 

1903  Gabriel,  John  H Denver 

1901     Gandy,  Kewton  S Colorado  Springs 

1897     Gast,  Charles  E Pueblo 

1897     Giffin,  S.  A Boulder 

1899     Goodale,  C.   C Lamar 

1897  Gove,  Frank  E Denver 

1899  Goudy,  Frank  C Denver 

1900  Gregg,  Frank  E Denver 

1900  Grier,  Albert  E Denver 

1 898  Grozier,  Joshua Denver 

1897     Gunnell,  A.  T Colorado  Springs 

1897  Gunt^r,  Julius  C Denver 

1898  Haines,  Charles  W Colorado  Springs 

1899  Hall,  Henry  C Colorado  Springs 

1897     Hallett,  Moses Denver 

1899  Hamlin,  C.  C Colorado  Springs 

1897     Hardcastle,  Thomas  H Denver 

1901  Hawkins,  Horace  X Denver 

1902  Hawkins,  Prince  A Boulder 

1897  Haynes,  Harry  X Greeley 

1902     Hayt,  Charles  D Denver 

1898  Henry,  F.  T Denver 

1900  Herrington,  Cass  E Denver 

1899  Hodges,  George  L Denver 

1902     Hodges,  William  V Denvei 
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KOLL    OF    MEMBERS.  161 

Date  of 
Admission 

1902     Ilogan,  James  T Breckcnridge 

1807     Hood,  Thomas  II Denver 

18J)7     Iloyt,  Lucius  W Denver 

1897     Hughes,  Charh\s  J.,  Jr Denver 

1000     Hunt,  John  S Colorado  Springs 

1902  JaiTa,  Joseph  S Denver 

1897     Jerome,  John  L Denver 

1897     Johnson,  Edward  L Denver 

1897     Johnson,  Otis  S Colorado  Springs 

1 903  Kelly,  Harry  E Denver 

1899     Kilgore,  George  A La  Junta 

1899     Killian,  James  R Denver 

1897     Kingsley,  W.  C Denver 

1902     KnaoW,  Ernest Denver 

1899      Laing,  11.  G Colorado  Springs 

1899  Large,  Samuel  S Denver 

1900  Lienau,  Frederick  W Denver 

1902     Lindsey,  Benjamin  B Denver 

1900     Lindsley,  Henry  A Denver 

1902     Livesay,  James  McD Denver 

1897  Lunt,  Horace  G Colorado  Springs 

1899  McAllister,  Henry,  Jr Colorado  Springs 

1 902     !Mc(^loskey,  Reese Durango 

1898  McC^reery,  James  W Greeley 

1899  McDonough,  Frank Denver 

1898     McMullin,  S.  G Grand  Junction 

1902  McLean,  Lester Denver 

1903  McXair,  II.  L Denver 

1900  Macbeth,  John  S Denver 

1900  Maxwell,  John  M Denver 

1897     Manly,  George  C Denver 

1897     Mason,  Edward  C Boulder 

1897     Maupin,  Joseph  II Canon  City 

1897  May,  Henry  F Denver 

1898  Merriman,  Charles  A Alamosa 
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162  ROLL    OF    MEMBERS. 

Date  of 
Admission 

1901  Miller,  Marion  ¥ La  Junta 

1903     Mollette,  A.  R Pagosa  Springs 

1897     Moore,  William  A Denver 

1899     Morgan,  W.  B Trinidad 

1897     Morrison,  E.  S Denver 

1902  Murray,  Charles  A Denver 

1897     Murray,  John  C Denver 

1903  Musser,  George  W Colorado  Springs 

1897     Xorthcutt,  Jesse  G Trinidad 

1903     O'Donnell,  T.  J Denver 

1897     Orahood,  Harper  M Denver 

1899     Palmer,  Peter  L Denver 

1899     Park,  Edwin  H Denver 

1897     Pitkin,  Eobert  J Denver 

1899     Randall,  Freilerick  H Denver 

1897     Reed,  Albert  A Boulder 

1899     Reed,  Calvin  E Denver 

1899  Regennitter,  E.  L Idaho  Springs 

1902     Reid,  W.  D Denver 

1900  Riddell,  Harvey Denver 

1902     Ritter,  B.  W Durango 

1897     Ritter,  Halsted  L Denver 

1902     Rizer,  J.  E Pueblo 

1902     Robinson,  T.  M Boulder 

1897     Rogers,  Henry  T Denver 

1897  Rogers,   Piatt Denver 

1902     Sabin,  Fred  A La  Junta 

1900  Scott,  Walter Colorado  Springs 

1898  Shattuck,  Hubert  L Denver 

1899  Sherman,  Sterling  S Montrose 

1897     Shumate,  John  T Aspen 

1901  Shwayder,  Solomon Denver 

1900  Smith,  John  R Denver 

1899     Steele,  George  P Denver 

1902  Steele,  Robert  W Denver 
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Date  of 
AdmistiuD 

1900     Stevens,  Ealpli  E Denver 

180U     Stimson,  Edward  C Denver 

1902  Story,  William,  Jr Ouray 

1897     Talbot,  Ralph .Denver 

1897     Taylor,  Ed.  T. ! Glenwood  Springs 

1899  Tebbetts,  W.  B Denver 

1897     Teller,  Henry  M Central  City 

1897     Teller,  Willard Denver 

1897     Thomson,  Charles  I Denver 

1903  Trimble,  Samuel  1) Pueblo 

1900  Twitchell,  L.  F Denver 

1897     Vaile,  Joel  F Denver 

1897     Vates,  \¥illiam  B Pueblo 

1899     Vidal,  Henry  C Denver 

1899  Voorhees,  John  H Pueblo 

1900  Warner,  Stanley  C Denver 

1901  Waterman,  Charles  W Denver 

1901  Watters,   Thomas   E Denver 

1899     White,   S.  Harrison Pueblo 

1897     Whitted,  Elmer  E Denver 

1903     Wiieox,  O.  B (\)lorado  Springs 

1897     Wilkin,  Charles  A Fairplay 

1899  Wilson,  Adair Denver 

1897     Whiteley,  Richard  II Boulder 

1897  Withers,  Robert  G (^-ipple  Creek 

1898  Worrell,  Edward  S.,  Jr Denver 

1902  Wright,  W.  D. '.  .Denver 

1897     Yeaman,  Caldwell Denver 

1900  Young,  Lewis  S Boulder 

Honorary  members 8 

Xon-resident  members 1 

Active  members 178 


187 


1 


ROLL  OF  MEMBERS- 
JULY,  J903. 


Downer,  Sylvester  S. 
Fleming,  John  D. 
Giffin,  S.  A. 
Hawkins,  Prinee  A. 
Mason,  Edward  C 


LIST  BY  LOCALITIES. 

ALAMOSA. 

Merriman,  Charles  A. 

ASPEN. 

Shumate,  John  T. 

BOULDER. 

Keed,  Albert  A. 
Robinson,  T.  M. 
Whitelev,  R.  II. 
Young,  rx?wis  S. 


Bailey,  Morton  S. 


Babbitt,  K.  R. 
Brooks,  Franklin  E. 
ram])bell,  X.  M. 
Curtis,  Leonard  E. 
Gandy,  Xewton  S. 
(Bunnell,  A.  T. 
Haines,  Charles  W. 
Hall,  Henry  C. 
Hamlin,  c'  C. 


BRECKENKIDGE. 

Hogan,  James  T. 

CAXOX   CITY. 

Dawson,  Clyde  C. 
IXIauinn,  Jos.  H. 

CENTRAL  CITY. 

Teller,  Henry  M. 

COLORADO   SPRINGS. 

Hunt,  John  S. 
Jolnison,  Otis  S. 
Laing,  H.  G. 
Lunt,  Horace  G. 
McAllister,  Henry,  Jr. 
Ifusser,  George  W. 
Seott,  Walter. 
Wilcox,  O.  B. 
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Clark,  Henrv  H. 


CRIPPLE  CREEK. 

Withers,  Robert  0. 


DENVER. 


Adams,  John  T. 
Bartels,  G.  C. 
Bissell,  Julius  B. 
Blair,  Jesse  H. 
Bliss,  Carlton  M. 
Blood,  James  H. 
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Eiehl,  William  W. 


Filius,  Jacob. 
Fowler,  A.  J. 
Franklin,  Charles  W. 
Gabbert,  W.  H. 
Gabriel,  John  H. 
Goodale,  C.  C. 
Goudy,  Frank  C. 
Gove,  Frank  E. 
Gregg,  Frank  E. 
Grier,  Albert  E. 
Grozier,  Joshua. 
Gunter,  Julius  C. 
Hallett,  Moses. 
Ilardcastle,  Thomas  U. 
Hawkins,  Horace  N. 
Ilayt,  Charles  D. 
Henry,  F.  T. 
Herrington,  Cass  E. 
Hodges,  George  L. 
Hodges,  William  V. 
Hood,  Thos.  H. 
Hoyt,  Lucius  W. 
Hughes,  Charles  J.,  Jr. 
Jaffa,  Joseph  S. 
Jerome,  John  L. 
Johnson,  Edward  L. 
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]Mcl)onoiigli,  Frank. 
ilcLean,  Lester. 
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!^^acbeth,  John  S. 
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Maxwell,  John  M. 
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O'Donnell,  T.  J. 
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Pitkin,  R.  J. 
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Reid,  W.  D. 
Riddell,  Harvey. 
Jtitter,  Halsted  L. 


DENVER COXTIN  UED. 

Rogers,  Henry  T. 
Rogers,  Piatt 
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Smith,  John  R. 
Steele,  George  P. 
Steele,  Robert  W. 
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Stimson,  Edward  C. 
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Vidal,  Henry  C. 
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Wright,  William  D. 
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Ilizer,  J.  E. 

l^^f)rgaTl,  W.  B. 


GLENWOOD  SPRINGS.^ 

Taylor,  Ed.  T. 
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MeCreery,  James  W. 

GUNNISON. 

Brown,  Thomas  C. 
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Sabin,  Fred  A. 
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MONTROSE. 
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Story,  William,  Jr. 
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Mollette,  A.  R. 
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Vates,  William  B. 
Voorhees,  John  II. 
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TRINIDAD. 

Xorthciitt,  Jesse  G. 
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ANNUAL  ADDRESS. 

Year.  Name.  Subject. 

1898     John  F;  Philips "The    Lawyer— What    of    Ilia 

Future  ?" 
1809     Adlai  E.  Stevenson ''The  Lawyer  in  Polities." 

1900  John  L.  Webster "lias   the   United   States   Out- 

grown the  Constitution  ?" 

1901  U.  M.  Rose "The   Case   Between   Jefferson 

and  Marshall." 

1902  William  Travers  Jerome 

1903  Smith  MePherson "Forward  and  Xot  Backward." 

ADDRESS  AND  PAPERS- 

Year,  Name.  Subject. 

1898     W.  H.  Gabbert "Relations  and  Duties  of  Bench 

and  Bar." 
1898     David  J.  Brewer "Growth  of  the  Judicial  Func- 
tion." 

1898  Charles  E.  Gast "The  Colorado  Doctrine  of  Ri- 

parian Rights  and  Some  Un- 
settled Questions." 

1899  Harry  IT.  Haynes "The    Superintending    Control 

of  the  Supreme  Court  Over 
Inferior  Courts." 

1899  William  L.  Murfree "Two  Problems  in  Legal  Edu- 
cation." 

1899  Edward  L.  Johnson "Have  We  an  ITnvTritten  Con- 
stitution ?" 
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Year.  Name.  Subject. 

1899  Moses  Hallett "The    Private    Corporation    in 

Sociology." 

1900  R.   S.  Morrison "The  Relation  of  the  Bar  Asso- 

ciation to  the  Bench." 

1900     K.  R.  Babbitt "The  Law  Side  of  tlie  Puerto 

Rican  Question." 

1900  Henry  F.  May "The    Office    of    Attorney    at 

Law." 

1901  Charles  X.  Potter "Private  Life  and  Character  of 

John  Marshall." 
1901     Julius  C.  Gunter ''The  Judicial  and  Other  Public 

Services  of  John  Marshall." 

1901     Sylvester  S.  Downer "The  Manner  of  the  Romans." 

1901     Robert  G.  Withers "Some  Kinks  of  the  Law." 

1901  Charles  W.  Waterman.  ..  "Alexander  Hamilton." 

1902  Edward  T.  Taylor ^*The  Torrens  System  of  Regis- 

tering Title  to  Land." 
1902     James  W.  Bucklin "The  Australasian  Tax  Amend- 
ment." 
1902     Harvey  Riddell    "The  Bucklin  Bill." 

1902  La  Fayette  Twitchell "The  Bucklin  Bill." 

190:5     Thomas  C.  Brown "Ls  a  Legal  Conflict  Imminent 

Between  the  Federal  and 
State  Governments  by  Rea- 
son of  the  Construction  of  the 
Gunnison  Tunnel?" 

1903  Charles  W.  Haines "Legal  Education." 

1903     L.  G.  Carpenter "Does  the  Power  of  the  Federal 

Government  to  Regulate  Nav- 
igation Justify  Any  Interfer- 
ence with  Irrigation  in  Colo- 
rado C' 

1903     Benjamin  B.  Lindsey. . . .  "The  ISTew  Probate  Law." 


BY-LAWS. 


I.       NAME  AXD   OBJECTS. 


Section  1.  This  Association  shall  be  known  as  **The  Colo- 
rado Bar  Association,"  and  is  formed  to  advance  the  science  of 
jurisprudence ;  to  promote  the  administration  of  justice ;  to  secure 
proper  legislation ;  to  encourage  a  thorough  legal  education ;  to  ui> 
hold  the  honor  and  dignity  of  the  Bar;  to  cultivate  cordial  inter- 
course among  the  lawyers  of  Colorado;  and  to  perpetuate  the  his- 
tory of  the  profession  and  the  memory  of  its  members. 

Sec.  2.  It  shall  not  take  any  partisan  political  action,  nor 
endorse  or  recommend  any  person  for  any  official  position. 


II.       MEMBERS. 


Sec.  3.  Those  members  of  the  Bar  who  signed  the  call  for  the 
meeting  at  which  this  Association  was  formed,  and  who  shall  prior 
to  January  1,  1898,  pay  the  admission  fee  and  sign  or  cause  to  be 
signed  a  roll  containing  these  By-Laws,  are  hereby  declared  to  be 
active  members  of  this  Association. 

Sec.  4.  Any  member  of  the  Bar  of  the  Supreme  Court  of 
Colorado  residing  and  practicing  in  this  State  and  who  has  prac- 
ticed herein  for  the  period  of  one  year,  any  State  or  Federal  Judge 
residing  in  this  State,  and  any  professor  in  a  regularly  organized 
law  school  in  this  State,  who  shall  comply  with  the  requirements 
hereinafter  set  forth,  may  become  an  active  member  upon  approval 
by  two-thirds  of  the  Committee  on  Admissions,  and  a  favorable 
vote  by  ballot  of  those  present  at  the  meeting  of  the  Association, 
five  negative  votes  being  sufficient  to  reject. 

Sec.  5.  All  applications  for  membership  must  be  in  writing, 
signed  by  the  applicant,  stating,  inter  alia,  his  name,  age,  residence 
and  date  of  admission  to  practice  in  the  Supreme  Court,  commis- 
sion to  the  Bench,  or  appointment  as  professor  in  a  regularly  or- 
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gaiiized  law  school  in  the  State,  and  endorsed  by  three  or  more 
members  of  the  Association,  not  members  of  the  (^Jommittee  on  Ad- 
missions, and  must  be  accompanied  by  the  nsual  admission  fee. 

Sec.  H.  Persons  elected  to  membership  mnst,  within  three 
months  after  notification  of  their  election,  sign,  or  cause  to  be 
signed  for  them,  a  roll  containing  the  Charter  and  By-Laws,  or 
such  election  shall  become  void. 

Sec.  7.  No  application  shall  be  considered  at  any  meeting 
unless  filed  witli  the  Secretary  forty  days  i>rior  thereto. 

Sec.  8.  A  list  of  all  applications  filed  as  aforesaid,  and  i\\y 
proved  by  the  Committee  on  Admissions,  shall  be  included  in  the 
next  call  for  a  meeting,  and  shall  be  reported  to  said  meeting. 

Sec.  9.  Rejected  applicants  shall  not  be  again  proposed 
within  one  year  after  their  rejection. 

Sec.  10.  Distinguished  non-resident  lawyers  may  be  elected 
honorary  members  by  a  vote  of  the  Association,  and  shall  have  a 
voice,  but  no  vate,  at  the  meetings  of  the  Association. 


III.       OFFICKRS. 


Sec.  11.  The  officers  shall  be  a  President,  a  First  and  Second 
Vice-President,  a  Secretary  and  a  Treasurer.  The  offices  of  Sec- 
retary and  Treasurer  may  be  held  by  one  person. 

Sec.  12.  The  President  shall  preside  at  all  meetings  of  the 
Association,  and  shall  deliver  at  the  annual  meeting  an  appropriate 
address,  with  particular  reference  to  any  statutory  changes  in  the 
State  of  public  interest,  and  any  needed  changes  suggested  by  judi- 
cial decisions  during  the  year. 

Sec.  13.  The  Vice-President.s,  according  to  number,  shall  act 
wlien  required  in  the  place  of  the  President. 

Sec.  14.  The  Secretary  shall  keep  a  record  of  the  proceedings 
of  the  Association,  and  of  such  other  matters  as  may  be  directed  to 
be  placed  on  the  filers  of  the  Association ;  he  shall  keep  an  accurate 
roll  of  the  officers  and  members,  and  notify  them  of  their  election 
or  appointment  on  committees;  he  shall  issue  notices  of  all  meet- 
ings; furnish  the  Treasurer  with  tlie  names  and  addresses  of  per- 
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sons  elected  members;  conduct  the  correspondence  of  the  Associa- 
tion and  keep  its  seal.  lie  shall  report  to  the  Executive  Commit- 
tee, prior  to  the  annual  meeting,  a  summary  of  his  transactions 
during  the  year,  and  shall  perform  such  other  duties  as  may  be  re- 
quired of  him  by  tlie  Association,  the  President  or  the  Executive 
Committee.  His  books  and  papers  shall  at  all  times  be  open  to  the 
inspection  of  the  Executive  Committee,  and  he  shall  receive  such 
compensation  as  shall  be  allowed  by  that  committee. 

Sec.  15.  The  Treasurer  shall  keep  an  accurate  roll  of  the 
active  members  of  the  Association ;  notify  memliers  of  their  elec- 
tion to  membership;  collect,  keep  careful  and  regular  book  accounts 
of,  and  expend,  under  direction  of  the  Association  or  the  Executive 
Connnittee,  all  moneys  of  the  Association,  and  shall  exhibit  at  the 
annual  meeting,  and  when  directed  by  the  Association  or  the  Exec- 
utive Committee,  detailed  statements  of  the  moneys  received  and 
exi>ended,  the  amounts  due  to  and  by  the  Association,  and  an  esti- 
mate of  the  resources  and  expenditures  for  the  ensuing  year.  His 
books  and  accounts  shall  at  all  times  be  subject  to  examination  and 
audit  by  the  Executive  Committee,  or  by  any  special  committee 
appointed  for  that  purpose. 

See.  16.  Vacancies  in  the  offices  of  the  Association  shall  be 
filled  by  the  Executive  Committee,  but  no  apjwintment  shall  be 
made  to  the  office  of  President  while  any  Vice-President  is  able  and 
willing  to  serve. 

IV.       ELKCTIOXS. 

Sec.  17.  The  officers  of  the  Association  shall  be  elected  by 
ballot  at  the  annual  meeting,  to  serve  for  one  year  and  imtil  their 
successors  are  chosen. 

Sec.  IS.  Xo  member  shall  be  elected  President  for  two  suc- 
cessive terms. 

V.       MEETINGS. 

See.  19.  The  first  annual  meeting  of  this  Association  shall 
be  held  at  Colorado  Springs,  Colo.,  upon  the  6th  day  of  July,  1898, 
and  thereafter  the  annual  meetings  shall  be  held  at  such  time  and 
])laco  as  the  Association  shall  select.     In  default  of  such  selection, 
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it  shall  meet  at  the  same  time  and  place  as  the  last  preceding  an- 
nual meeting. 

Sec.  20.  Adjourned  meetings  shall  be  held  at  such  time  and 
place  as  the  Association  shall  determine. 

Sec.  21.  Special  meetings  shall  be  called  by  the  Secretary, 
when  requested  in  writing  by  the  President,  the  Executive  Com- 
mittee, or  twenty  members  of  the  Association.  Such  request  shall 
specify  the  purjx)se  of  the  meeting.  At  special  meetings  no  busi- 
ness shall  be  transacted  except  that  stated  in  the  call,  unless  by 
consent  of  four-fifths  of  the  members  present  and  voting. 

Sec.  22.  At  all  meetings  fifteen  members  shall  constitute  a 
quorum  for  the  transaction  of  business. 

Sec.  23.  At  least  one  month's  notice  shall  be  given  of  the 
annual  meeting,  and  ten  days'  notice  of  adjourned  or  sj^ecial  meet- 
ings, by  letter  mailed  to  the  last  known  address  of  each  member. 

Sec.  24.  The  Executive  Committee  shall  arrange  fur  the 
reading  of  appropriate  papers  at  the  annual  meeting,  and  for  the 
opening  of  a  discussion  thereu^wn;  and  notice  thereof  shall  be 
given  to  the  members  in  the  call  for  the  meeting. 

Sec.  25.  At  the  annual  and  adjourned  meetings  the  order  of 
business,  unless  otherwise  directed  by  a  majority  of  members  vot- 
ing, shall  be  as  follows: 

1.  Reading  of  the  minutes  of  the  preceding  meeting. 

2.  President's  address. 

3.  Report  of  the  Committee  on  Admissions. 

4.  Election  of  members. 

5.  Report  of  Executive  Committee. 
().     Report  of  Treasurer. 

7.  Reports  of  other  standing  committees. 

8.  Reports  of  special  conmiittees. 

9.  Special  orders. 

10.  Unfinished  business. 

11.  Nomination  of  officers. 

12.  Xew  business. 

13.  Election  of  oflScers. 
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Sec.  2G.  Except  as  herein  otherwise  provided,  the  meetings 
shall  be  conducted  according  to  the  usual  parliamentary  rules, 
Gusliing's  Manual  governing;  but,  without  leave  of  the  Associa- 
tion, no  member  shall  be  permitted  to  speak  more  than  ten  minutes 
at  any  one  time,  or  more  than  twice  on  the  same  subject. 

Sec.  27.  Except  by  leave  of  the  Association  or  the  Executive 
Committee,  no  one  not  a  member  shall  be  allowed  on  the  floor  while 
the  meetings  are  in  progress. 

Sec.  28.  Xo  complimentary  resolution  shall  be  entertained 
relative  to  the  reading  of  any  paper  by,  or  to  the  performance  of 
any  act  or  duty  by  any  officer  or  meml)er  of  the  Association. 

Sec.  29.  A  stenographer  shall  be  selected  by  the  Executive 
Conunittee  to  report  the  proceedings  of  each  meeting;  and  those 
proceedings,  together  with  any  papers  read  at  the  meeting,  shall 
be  printed,  and  a  copy  thereof  sent  to  each  member.  If  desired, 
twenty  additional  copies  shall  be  sent  to  each  member  reading  a 
pajx^r  by  request.  Copies  shall  also  be  sent  to  every  law  library  in 
the  State,  to  every  other  State  Bar  Association  extending  a  like 
courtesy  to  this  Association,  and  to  every  National  Bar  Associa- 
tion. 

VI.       COMMITTEES. 

See.  30.  The  standing  committees  shall  be  an  Executive 
Committee,  a  Committee  on  Admissions,  a  Committee  on  Griev- 
ances, a  Committee  on  Law  Reform,  a  Committee  on  Legal  Edu- 
cation, and  a  Committee  on  Legal  Biography. 

Sec.  31.  The  Executive  Committee  shall  consist  of  seven 
members.  Tlie  President  and  Secretary  of  the  Association,  and 
the  chairman  of  each  of  the  other  standing  connnittees,  shall  con- 
stitute the  committee.  They  shall  have  general  management  of 
the  affairs  of  the  Association,  make  arrangements  for  meetings, 
including,  as  far  as  may  be,  the  obtaining  of  reasonable  accom- 
modations at,  and  of  reasonable  transportation  to  and  from,  the 
place  of  meeting;  shall  order  the  disbursement  of  the  funds  of  the 
Assneiation,  audit  the  accounts,  and  have  sucli  other  powers  as  may 
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be  conferred  on  them  by  these  By-Laws  or  by  a  vote  of  tlie  Asso- 
ciation. 

Sec.  32.  The  Committee  on  Admissions  sliall  consist  of  nine 
members.  All  applications  for  membership  shall  be  referred  to 
this  committee.  They  shall  report  to  the  Association  the  names 
of  such  persons  as  they  deem  suitable  for  membership,  and  shall 
seek  to  bring  in  all  the  lawyers  of  the  State  fitted  to  become  mem- 
bers. What  occurs  at  the  meetings  of  tins  connnittee  shall  be  con- 
sidered confidential,  except  such  matters  as  shall  be  ])ublicly  re- 
ported to  the  Association.  Any  ten  members  may  appeal,  in  writ- 
ing, to  the  Association  from  the  failure  or  refusal  of  this  commit- 
tee to  report  favorably  any  application  for  membership. 

Sec.  33.  The  Committee  on  Grievances  shall  consist  of  nine 
members.  They  shall  hear  all  complaints  preferred  by  one  mem- 
ber against  another  for  misconduct  in  his  relations  to  the  profes- 
sion or  to  tins  Association,  provided  the  same  l)e  in  writing,  par- 
ticularly stating  the  matters  complained  of,  and  signed  by  the  com- 
])lainant.  They  may  also  hear  any  specific  complaints  made  by 
any  member,  affecting  the  interest  of  the  profession,  the  practice 
of  law  or  the  administration  of  justice ;  and  may  rejwrt  thereon  to 
the  Asjiociation,  with  such  recommendations  as  they  deem  advis- 
able. Xo  report  shall  be  made  adversely  to  any  member  imtil 
after  notice  to  him,  with  full  opportunity  to  defend  and  to  meet 
his  accusers  and  witnesses  face  to  face.  The  adverse  action  of  this 
committee  must  be  approved  by  a  vote  of  not  less  than  two-thirds 
of  the  meml)ers  present  and  voting.  It  shall  also  \ye  the  duty  of 
this  committee  to  institute  and  carry  forward  all  measures  nec*es- 
sarv  for  the  maintenance  of  a  high  standard  of  professional  integ- 
rity and  honor,  by  opposing  the  admission  to  the  Bar  of  incom- 
])etent,  dishonest  and  immoral  ))ersons,  and  by  instituting  proceed- 
ings for  the  expulsion  from  the  Bar  of  members  thereof,  guilty  of 
im])r<)]x*r,  immoral  or  dishonest  conduct.  What  occurs  at  the 
meetings  f)f  this  committee  shall  be  cfmsidered  confidential,  except- 
ing >uch  matters  as  shall  l)e  publicly  rei>orted  to  the  Association. 
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See.  34.  Tlie  Coiiniiittee  on  Law  Reform  shall  consist  of 
seven  members.  They  shall  consider  and  report  to  the  Association 
such  amendments  of  the  hiw  as  they  shall  deem  beneficial,  o]>ix>se 
such  as  they  shall  deem  injurious,  observe  the  practical  workin«:  of 
the  judicial  system  of  the  State,  and  recommend  from  time  to  time 
such  action  as  they  shall  deem  best. 

Sec.  35.  The  Committee  on  Legal  Education  shall  consist  of 
five  members.  They  shall  report  from  time  to  time  such  changes 
as  they  shall  deem  it  ex))edient  to  make  in  the  system  of  legal  edu- 
cation and  of  admission  to  the  practice  of  law  in  the  State. 

Sec.  36.  The  Committee  on  Legal  Biography  shall  consist  of 
five  members.  They  shall  provide  for  the  preservation,  among  the 
records  of  the  Association,  of  such  facts  relating  to  the  history  of 
the  profession  as  nuiy  be  of  interest,  and  of  suitable  memorials  of 
the  lives  and  characters  of  deceased  members  of  the  Association. 

Sec.  37.  All  standing  committees  and  vacancies  therein  shall 
be  filled  by  a])pointment  of  the  President,  he  designating  the  chair- 
man, to  serve  until  the  expiration  of  the  next  annual  meeting  and 
the  ai)pointment  of  their  successors.  They  shall  make  rules  for 
their  government,  keep  minutes  of  their  proceedings,  and  make 
annual  rei)ortvS  to  the  Association.  They  may  provide,  by  rule, 
that  formal  matters  requiring  attention  between  meetings  may  be 
voted  (m  by  letter,  and  that  a  failure  of  any  member  to  attend  three 
successive  meetings  shall  cause  his  membership  in  the  committee  to 
become  vacant.  The  rules  adopted  by  one  committee  shall  govern 
the  succeeding  committees  until  altered. 

Sec.  38.  Such  other  committees  may  be  appointed  or  elected 
from  time  to  time  as  shall  be  deemed  expedient;  but,  except  by  a 
vote  of  the  Association,  no  matter  shall  be  referred  to  a  sjx^cial 
committee  which  is  within  the  province  of  any  of  the  standing  com- 
mittees. 

Sec.  30.  A  nuijority  of  any  committee  shall  constitute  a 
quorum.  In  case  of  necessity,  the  annual  report  of  the  standing 
connnittees  may  be  pre]>ared  and  adopted  by  less  than  a  quorum 
(the  necessity  therefor  b(ung  shown,  however,  by  the  report). 
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BY-LAWS.  177 

VII.       DUES. 

Sec.  40.  The  current  year  of  the  Association  shall  c(>mnience 
on  the  first  day  of  July,  and  the  annual  dues  shall  be  payable  on 
that  date.  Active  members  shall  pay  five  dollars  per  year.  The 
admission  fee  shall  be  five  dollars,  and  shall  include  the  first  year's 
dues.  Honorary  members  shall  i)ay  no  admission  fee  or  dues. 
Active  members  who  become  non-residents  of  Colorado  shall  there- 
after pay  no  dues. 

Sec.  41.  The  Treasurer  shall,  after  diligently  seeking  to 
collect  the  same,  and  with  notice  to  the  member  of  this  By-Law, 
report  to  the  Executive  Committee  the  name  of  all  members  who 
are  one  year  in  arrears  for  their  dues,  and  that  connnittee  may,  by 
rule  or  direct  vote  on  that  report,  declare- that,  by  reason  thereof, 
such  i)ersons  have  ceased  to  be  members  of  the  Association. 

VIII.       TEXALTIES. 

Sec.  42.  Any  member  may  be  suspended  or  expelled  for  mis- 
conduct in  matters  connected  with  the  Association,  or  in  his  per- 
sonal or  professional  relations,  after  conviction  thereof  by  the  Com- 
mittee on  Grievances,  and  the  approval  of  such  conviction  by  this 
Association. 

Sec.  43.  If  any  member  is  disbarred  from  practice  in  the 
Supreme  (.^ourt,  such  disbarment  shall  w^ork  a  forfeiture  of  his 
membership  until  the  disbarment  be  set  aside  or  reversed.  Rein- 
statement to  practice  shall  not  reinstate  to  membership,  unless  by 
a  vote  of  the  Association  u^Km  recommendation  of  the  Committee 
on  Admissions. 

Sec.  44.  A  member's  interest  in  the  property  of  the  Associa- 
tion sliall  cease  with  his  membership. 

IX.       AMENDMENTS. 

Sec.  45.  Amendments  may  be  made  to  these  By-Laws  only 
at  an  annual  meeting,  and  by  a  vote  of  two-thirds  of  the  members 
present ;  and  no  amendment  shall  be  considered  (except  by  unani- 
mous consent  of  those  present)  unless  a  copy  of  the  same  shall  have 
been  sent  to  the  Secretary,  and  notice  of  the  intention  to  offer  the 
same  shall  have  l)een  included  in  the  call  for  the  annual  meeting. 
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CODE  OF  ETHICS. 


The  purity  and  efficiency  of  judicial  administration  which,  under  our 
system,  is  largely  government  itself,  depend  as  much  upon  the  character, 
conduct  and  demeanor  of  attorneys  in  this  great  trust,  as  upon  the  fidelity 
and  learning  of  courts,  or  the  honesty  and  intelligence  of  juries. 

"There  is,  perhaps,  no  profession  after  that  of  the  sacred  ministry,  in 
which  a  high-toned  morality  is  more  imperatively  necessary  than  that  of 
the  law.  There  is  certainly,  without  any  exception,  no  profession  in  which 
so  many  temptations  beset  the  path  to  swerve  from  the  line  of  strict  in- 
tegrity; in  which  so  many  delicate  and  difficult  questions  of  duty  are 
constantly  arising.  There  -are  pitfalls  and  man-traps  at  every  step,  and 
the  mere  youth,  at  the  very  outset  of  his  career,  needs  often  the  prudence 
and  self-denial,  as  well  as  the  moral  courage,  which  belong  commonly  to 
riper  years.  High  moral  principle  is  his  only  safe  guide;  the  only  torch 
to  light  his  way  amidst  darkness  and  obstruction." — Sharswood. 

No  rule  will  determine  an  attorney's  duty  in  the  varying  phases  of 
every  case.  What  is  right  and  proper  must,  in  the  absence  of  statutory 
rules  and  authoritative  code,  be  ascertained  in  view  of  the  peculiar  facts, 
in  the  light  of  conscience,  and  the  conduct  of  honorable  and  distinguished 
attorneys  in  similar  cases,  and  by  analogy  to  the  duties  enjoined  by  the 
statute,  and  the  rules  of  good  neighborhood. 

The  following  general  rules  are  adopted  by  the  Colorado  Bar  Associa- 
tion for  the  guidance  of  its  members. 

Duty  of  Attorneys  to  Courts  and  Judicial  Officers. 

1.  The  respect  enjoined  by  law  for  courts  and  judicial  officers  Is  ex- 
acted for  the  sake  of  the  office,  and  not  for  the  individual  who  administers 
it.  Bad  opinion  of  the  incumbent,  however  well  founded,  can  not  excuse 
the  withholding  of  the  respect  due  the  office,  while  administering  its 
functions. 

2.  The  properties  of  the  judicial  station,  In  a  great  measure,  disable 
the  judge  from  defending  himself  against  strictures  upon  his  official  con- 
duct. For  this  reason,  and  because  such  criticisms  tend  to  impair  public 
confidence  in  the  administration  of  justice,  attorneys  should,  as  a  rule, 
refrain  from  published  criticism  of  judicial  conduct,  especially  in  refer- 
ence to  causes  in  which  they  have  been  of  counsel,  otherwise  than  in 
courts  of  review,  or  when  the  conduct  of  a  judge  is  necessarily  involved 
in  determining  his  removal  from  or  continuance  in  office. 

3.  Marked  attention  and  unusual  hospitality  to  a  judge,  when  the 
relations  of  the  parties  are  such  that  they  would  not  otherwise  be  ex- 


be  seduously  avoided.  A  self-respecting  independence  in  the  discharge  of 
the  attorney's  duties,  which  at  the  same  time  does  not  withhold  tne  cour- 
tesy and  respect  due  the  judge's  station,  is  the  only  just  foundation  for 
cordial  personal  and  official  relations  between  Bench  and  Bar.  All  at- 
tempts by  means  beyond  these  to  gain  special  personal  consideration  and 
favor  of  a  judge  are  disreputable. 

4.  Courts  and  judicial  officers,  in  their  rightful  exercise  of  their 
functions,  should  always  receive  the  support  and  countenance  of  attorneys 
against  unjust  criticism  and  popular  clamor;  and  it  is  an  attorney's  duty 
to  give  them  his  moral  support  in  all  proper  ways,  and  particularly  by 
setting  a  good  example  in  his  own  person  of  obedience  to  law. 

5.  The  utmost  candor  and  fairness  should  characterize  the  dealings 
of  attorneys  with  the  courts  and  with  each  other.  Knowingly  citing  as 
authority  an  overruled  case,  or  treating  a  repealed  statute  as  In  existence; 
knowingly  misquoting  the  language  of  a  decision  or  text-book;  knowingly 
misquoting  the  contents  of  a  paper,  the  testimony  of  a  witness,  or  the 
language  or  argument  of  opposite  counsel;  offering  evidence  which  It  Is 
known  the  court  must  reject  as  Illegal,  to  get  It  before  the  jury,  under 
guise  of  arguing  Its  advisability,  and  all  kindred  practices,  are  deceits  and 
evasions  unworthy  of  attorneys. 

Purposely  concealing  or  withholding  In  the  opening  argument  posi- 
tions intended  finally  to  be  relied  upon,  In  order  that  opposite  counsel  may 
not  discuss  them.  Is  unprofessional.  Courts  and  juries  look  with  disfavor 
on  such  practices,  and  are  quick  to  suspect  the  weakness  of  the  cause 
which  has  need  to  resort  to  them. 

In  the  argument  of  demurrers,  admission  of  evidence,  and  other  ques- 
tions of  law,  counsel  should  carefully  refrain  from  "side-bar"  remarks  and 
sparring  discourse,  to  influence  the  jury  or  bystanders.  Personal  collo- 
quies between  counsel  tend  to  delay,  and  promote  unseemly  wrangling, 
and  ought  to  be  discouraged. 

fi.  Attorneys  owe  It  to  the  courts  and  the  public  whose  business  the 
courts  transact,  as  well  as  to  their  own  clients,  to  be  punctual  in  attend- 
ance on  their  causes;  and  whenever  an  attorney  Is  late  he  should  apolo- 
gize or  explain  his  absence. 

7.  One  side  must  always  lose  the  cause,  and  it  Is  not  wise  or  re- 
spectful to  the  court  for  attorneys  to  display  temper  because  of  adverse 
ruling.  , 

Duty  of  Attorneys  to  Each  Other,  to  Clients  and  to  the  Public. 

8.  An  attorney  should  strive,  at  all  times,  to  uphold  the  honor,  main- 
tain the  dignity  and  promote  the  usefulness  of  the  profession;  for  it  Is  so 
Interwoven  with  the  administration  of  justice  that  whatever  redounds  to 
the  good  of  one  advances  the  other,  and  the  attorney  thus  discharges,  not 
merely  an  obligation  to  his  brothers,  but  a  high  duty  to  the  State  and  his 
fellowmen. 


9.  An  attorney  should  not  speak  slightingly  or  disparagingly  of  his 
profession,  or  pander  in  any  way  to  unjust  popular  prejudices  against  it; 
and  he  should  scrupulously  refrain  at  all  times,  and  in  all  relations  of  life, 
from  availing  himself  of  any  prejudice  or  popular  misconception  against 
lawyers,  in  order  to  carry  a  point  against  a  brother  attorney. 

10.  Nothing  has  been  more  potential  in  creating  and  pandering  to 
popular  prejudice  against  lawyers  as  a  class,  and  in  withholding  from  the 

.profession  the  full  measure  of  public  esteem  and  confidence  which  belong 
to  the  proper  discharge  of  its  duties,  than  the  false  claim,  often  set  up  by 
the  unscrupulous  in  defense  of  questionable  transactions,  that  it  is  an  at- 
torney's duty  to  do  everything  to  succeed  in  his  client's  cause. 

An  attorney  "owes  entire  devotion  to  the  interest  of  his  client,  warm 
zeal  in  the  maintenance  and  defense  of  his  cause,  and  the  exertion  of  the 
utmost  skill  and  ability,"  to  the  end  that  nothing  may  be  taken  or  with- 
held from  him,  save  by  the  rules  of  law,  legally  applied.  No  sacrifice  or 
peril,  even  to  loss  of  life  itself,  can  absolve  from  the  fearless  discharge  of 
this  duty.  Nevertheless,  it  is  steadfastly  to  be  borne  in  mind  that  the 
great  trust  is  to  be  performed  within,  and  not  without  the  bounds  of  the 
law  which  creates  it.  The  attorney's  office  does  not  destroy  man's  ac- 
countability to  his  Creator,  or  lessen  the  duty  of  obedience  to  law  and  the 
obligation  to  his  neighbor,  and  it  does  not  permit,  much  less  demand,  via 
lation  of  law,  or  any  manner  of  fraud  or  chicanery  for  the  client's  sake. 

11.  Attorneys  should  fearlessly  expose  before  the  proper  tribunals 
corrupt  or  dishonest  conduct  in  the  profession,  and  there  should  never  be 
any  hesitancy  in  accepting  employment  against  an  attorney  who  has 
wronged  his  client. 

12.  An  attorney  appearing  or  continuing  as  private  counsel  in  the 
prosecution  of  a  crime  of  which  he  believes  the  accused  innocent,  for- 
swears himself.  The  State's  attorney  is  criminal  if  he  presses  for  a  con- 
viction, when  upon  the  evidence  he  believes  the  prisoner  innocent.  If  the 
evidence  is  not  plain  enough  to  justify  a  nolle  pros.,  a  public  prosecutor 
should  submit  the  case  with  such  comments  as  are  pertinent,  accompanied 
by  a  candid  statement  of  his  own  doubts. 

13.  An  attorney  can  not  reject  the  defense  of  a  person  accused  of  a 
criminal  offense  because  he'  knows  or  believes  him  guilty.  It  is  his  duty 
by  all  fair  and  honorable  means  to  present  such  defenses  as  the  law  of  the 
land  permits,  to  the  end  that  no  one  may  be  deprived  of  life  or  liberty  but 
by  due  process  of  law. 

14.  An  attorney  must  decline  in  a  civil  cause  to  conduct  a  prosecu- 
tion when  satisfied  that  the  purpose  is  merely  to  harass  or  injure  the  op- 
posite party  or  to  work  oppression  and  wrong. 

15.  It  is  a  bad  practice  for  an  attorney  to  communicate  or  argue 
privately  with  the  judge  as  to  the  merits  of  has  cause. 

16.  Newspaper  advertisements,  circulars  and  business  cards  ten- 
dering professional  services  to  the  general  public  are  proper,  but  special 
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solicitations  or  particular  individuals  to  become  clients  ougnt  to  De 
avoided.  Indirect  a^dvertisement  for  business,  by  furnishing  or  inspiring 
editorials  or  press  notices,  regarding  causes  in  which  the  attorney  takes 
part,  the  manner  in  which  they  were  conducted,  the  importance  of  his 
positions,  the  magnitude  of  the  interests  involved,  and  all  other  like  self- 
laudation,  is  of  evil  tendency  and  wholly  unprofessional. 

17.  Newspaper  publications  by  an  attorney  as  to  the  merits  of  pend- 
ing or  anticipated  litigation  call  forth  discussion  and  reply  from  the  oppo- 
site party,  tend  to  prevent  a  fair  trial  in  the  courts,  and  otherwise  preiu- 
dice  the  due  administration  of  justice.  It  requires  a  strong  case  to  justify 
such  publications,  and  when  proper,  it  is  unprofessional  to  make  them 
anonymously. 

18.  When  an  attorney  is  a  witness  for  his  client  except  as  to  formal 
matters,  such  as  the  attestation  or  custody  of  an  instrument  and  the  like, 
he  should  leave  the  trial  of  the  cause  to  other  counsel.  Except  when 
essential  to  the  ends  of  justice,  an  attorney  should  scrupulously  avoid  tes- 
tifying in  court  in  behalf  of  his  client,  as  to  any  matter. 

19.  The  same  reasons  which  make  it  improper  in  general  for  an  at- 
torney to  testify  for  his  client  apply  with  greater  force  to  assertions,  some- 
times made  by  counsel  in  argument,  of  personal  belief  of  the  client's  inno- 
cence or  the  justice  of  his  cause.  If  such  assertions  are  habitually  made 
they  lose  all  force  and  subject  the  attorney  to  falsehoods,  while  the  failure 
to  make  them  in  particular  cases  will  often  be  esteemed  a  tacit  admission 
of  belief  of  the  client's  guilt,  or  the  weakness  of  his  cause. 

20.  It  is  indecent  to  hunt  up  defects  in  titles  and  the  like  and  inform 
thereof  in  order  to  be  employed  to  bring  suit,  or  to  seek  out  a  person  sup- 
posed to  have  a  cause  of  action  and  endeavor  to  get  a  fee  to  litigate  about 
it.  Except  where  ties  of  blood,  relationship  or  trust  make  it  an  attorney's 
duty,  it  is  unprofessional  to  volunteer  advice  to  bring  a  lawsuit.  Stirring 
up  strife  and  litigation  is  forbidden  by  law  and  disreputable  in  morals. 

21.  Communications  and  confidence  between  client  and  attorney  are 
the  property  and  secrets  of  the  client,  and  can  not  be  divulged  except  at 
his  instance,  and  even  the  death  of  the  client  does  not  absolve  the  attorney 
from  his  obligation  of  secrecy. 

22.  The  duty  not  to  divulge  the  secrets  of  clients  extends  further 
than  mere  silence  by  the  attorney,  and  forbids  accepting  retainers  or  em- 
ployment afterwards  from  others  involving  the  client's  interests,  in  the 
matters  about  which  the  confidence  was  .reposed.  When  the  secrets  or 
confidence  of  a  former  client  may  be  availed  of  or  be  material  in  a  subse- 
quent suit,  as  the  basis  of  any  judgment  which  may  injuriously  affect  his 
rights,  the  attorney  can  not  appear  in  such  cause  without  the  consent  of 
his  former  client. 

23.  An  attorney  can  never  attack  an  instrument  or  paper  drawn  by 
him  for  any  infirmity  apparent  on  its  face,  nor  for  any  other  cause  where 
confidence  has  been  reposed  as  to  the  facts  concerning  it.    Where  the  at- 
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torney  acted  as  a  mere  conveyancer,  and  was  not  consulted  as  to  the  facts, 
and  unknown  to  him  the  transaction  amounted  to  a  violation  of  the  crim- 
inal laws,  he  may  assail  it  on  that  ground,  in  suits  between  third  persons 
or  between  parties  to  the  instrument  and  strangers. 

24.  An  attorney  openly,  and  in  his  true  character,  may  render 
purely  professional  services  before  committees,  regarding  proposed  legis- 
lation, and  In  advocacy  of  claims  before  departments  of  the  Government, 
upon  the  same  principles  of  ethics  which  justify  his  appearance  before  the 
courts,  but  it  is  immoral  and  illegal  for  an  attorney  so  engaged  to  conceal 
his  attorneyship,  or  to  employ  secret  personal  solicitations,  or  to  use 
means  other  than  those  addressed  to  the  reason  and  understanding,  to 
influence  action. 

25.  An  attorney  can  never  represent  conflicting  interests  in  the  same 
suit  or  transaction,  except  by  express  consent  of  all  so  concerned,  with 
full  knowledge  of  the  facts.  Even  then,  such  a  position  is  embarrassing, 
and  ought  to  be  avoided.  An  attorney  represents  conflicting  interests, 
within  the  meaning  of  this  rule,  when  it  is  his  duty  in  behalf  of  one  of  his 
clients,  to  contend  for  that  which  duty  to  other  clients  in  the  transaction 
requires  him  to  oppose. 

26.  ''It  is  not  a  desirable  professional  reputation  to  live  and  die  with 
that  of  a  rough  tongue,  which  makes  a  man  to  be  sought  out  and  retained 
to  gratify  the  malevolent  feeling  of  a  suitor,  in  hearing  the  other  side  well 
lashed  and  villifled." 

27.  An  attorney  is  under  no  obligation  to  minister  to  the  malevo- 
lence or  prejudices  of  a  client  in  the  trial  or  conduct  of  a  cause.  The 
client  can  not  be  made  the  keeper  of  the  attorney's  conscience  in  pro- 
fessional matters.  He  can  not  demand  as  of  right  that  his  attorney  shall 
abuse  the  opposite  party,  or  indulge  in  offensive  personaHigs.  The  attor- 
ney, under  the  solemnity  of  his  oath,  must  determi&e  for  himself  whether 
such  a  course  is  essential  to  the  ends  of  justice  and  therefore  justifiable. 

28.  Clients  and  not  their  attorneys  are  the  litigants;  and  whatever 
may  be  the  ill  feeling  existing  between  clients,  it  is  unprofessional  for  at- 
torneys to  partake  of  it  in  their  conduct  and  demeanor  to  each  other,  or 
to  suitors  In  the  case. 

29.  In  the  conduct  of  litigation  and  the  trial  of  causes  the  attorneys 
should  try  the  merits  of  the  cause,  and  not  try  each  other.  It  Is  not 
proper  to  allude  to,  or  comment  upon,  the  personal  history,  or  mental  or 
physical  peculiarities  or  Idlosyncracies  of  opposite  counsel.  Personalities 
should  always  be  avoided,  and  the  utmost  courtesy  always  extended  to  an 
honorable  opponent. 

30.  As  to  incidental  matters  pending  the  trial,  not  affecting  the 
merits  of  the  cause,  or  working  substantial  prejudice  to  the  rights  of  ihe 
client,  such  as  forcing  the  opposite  attorney  to  trial  when  he  Is  under 
affliction  or  bereavement;  forcing  the  trial  on  a  particular  day  to  the  seri- 
ous Injury  of  the  opposite  attorney,  where  no  harm  will  result  from  a  trial 


at  a  different  time;  the  time  allowed  for  signing  a  bill  of  exceptions,  cross 
interrogatories  and  the  like;  the  attorney  must  be  allowed  to  judge.  No 
client  has  a  right  to  demand  that  his  attorney  shall  be  illiberal  in  such 
matters,  or  that  he  should  do  anything  therein  repugnant  to  his  own  sense 
of  honor  and  propriety;  and  if  such  a  course  is  insisted  on  the  attorney 
should  retire  from  the  cause. 

31.  The  miscarriages  to  which  justice  is  subject,  and  the  uncer- 
tainty of  predicting  results,  admonish  attorneys  to  beware  of  bold  and  con- 
fident assurances  to  clients,  especially  where  the  employment  depends 
upon  the  assurance  and  the  case  is  not  plain. 

32.  Prompt  preparation  for  trial,  punctuality  in  answering  letters 
and  keeping  engagements,  are  due  from  an  attorney  to  his  client,  and  do 
much  to  strengthen  their  confidence  and  friendship. 

33.  An  attorney  is  in  honor  bound  to  disclose  to  the  client,  at  the 
time  of  retainer,  all  the  circumstances  of  his  relations  to  the  parties,  or 
Interest,  or  connection  with  the  controversy,  which  might  justly  influence 
the  client  in  the  selection  of  his  attorney.  He  must  decline  to  appear  in 
any  cause  where  his  obligations  or  relations  to  the  opposite  parties  will 
hinder  or  seriously  embarrass  the  full  and  fearless  discharge  of  all  his 
duties. 

34.  An  attorney  should  endeavor  to  obtain  full  knowledge  of  his 
client's  cause  before  advising  him,  and  is  bound  to  give  him  a  candid  opin- 
ion of  the  merits  and  probable  result  of  his  cause.  When  the  controversy 
will  admit  of  it  he  ought  to  seek  to  adjust  it  without  litigation,  if  prac- 
ticable. 

35.  Where  an  attorney,  during  the  existence  of  the  relation,  has  law- 
fully made  an  agreement  which  binds  his  client,  he  can  not  honorably  re- 
fuse to  give  th^  'opposite  party  evidence  of  the  agreement,  because  of  his 
subsequent  discharge  oi  instructions  to  that  effect  by  his  former  client. 

36.  Money  or  other  trust  property  coming  into  the  possession  of  the 
attorney,  should  be  promptly  reported,  and  never  commingled  with  his 
private  property  or  used  by  him,  except  with  the  client's  knowledge  and 
consent. 

37.  Attorneys  should,  as  far  as  possible,  avoid  becoming  either  bor- 
rowers or  creditors  of  their  client;  and  they  ought  scrupulously  to  refrain 
from  bargaining  about  the  subject  matter  of  the  litigation,  so  long  a-s  the 
relation  of  attorney  and  client  continues. 

38.  Natural  solicitude  of  clients  often  prompts  them  to  offer  assist- 
ance of  additional  counsel.  This  should  not  be  met,  as  it  sometimes  is,  as 
evidence  of  want  of  confidence;  but  after  advising  frankly  with  the  client, 
it  should  be  left  to  his  determination. 

39.  Important  agreements  affecting  the  rights  of  clients  should,  as 
far  as  possible,  be  reduced  to  writing,  but  it  is  dishonorable  to  avoid  per- 
formance of  an  agreement  fairly  made,  because  not  reduced  to  writing  as 
required  by  rules  of  court. 


40.  An  attorney  should  not  ignore  known  customs  or  practice  of  the 
Bar  In  a  particular  court,  even  when  the  law  permits,  without  giving  op- 
posing counsel  timely  notice. 

41.  An  attorney  should  not  attempt  to  compromise  with  the  opposite 
party,  without  notifying  his  attorney,  if  practicable. 

42.  When  attorneys  jointly  associated  In  a  cause  can  not  agree  as  to 
any  matter  vital  to  the  interest  of  their  client,  the  course  to  be  pursued 
should  be  left  to  his  determination.  The  client's  decision  should  be  cheer- 
fully acquiesced  in,  unless  the  nature  of  the  difference  makes  it  imprac- 
ticable for  the  attorney  to  cooperate  heartily  and  effectively;  in  which 
event,  it  is  his  duty  to  ask  to  be  discharged. 

43.  An  attorney  coming  into  a  cause  in  which  others  are  employed, 
should  give  notice  as  soon  as  practicable  and  ask  for  a  conference;  and  if 
the  association  is  objectionable  to  the  attorney  already  in  the  cause,  the 
other  attorney  should  decline  to  take  part,  unless  the  first  attorney  is 
relieved. 

44.  An  attorney  ought  not  to  engage  in  discussion  or  arguments 
about  the  merits  of  the  case  with  the  opposite  party,  without  notice  to  his 
attorney. 

45.  Satisfactory  relations  between  attorney  and  client  are  best  pre- 
served by  a  frank  and  explicit  understanding  at  the  outset,  as  to  the 
amount  of  the  attorney's  compensation;  and,  where  it  is  possible,  this 
should  always  be  agreed  on  in  advance. 

46.  In  general,  it  is  better  to  yield  something  to  a  client's  dissatis- 
faction at  the  amount  of  the  fee,  though  the  sum  be  reasonable,  than  to 
engage  in  a  lawsuit  to  justify  it,  which  ought  always  to  be  avoided,  except 
as  a  last  resort  to  prevent  imposition  or  fraud. 

47.  Men,  as  a  rule,  over-estimate  rather  than  undervalue  the  worth 
of  their  services,  and  attorneys  in  fixing  their  fees  should  avoid  charges 
which  unduly  magnify  the  value  of  their  advice  and  services,  as  well  as 
those  which  practically  belittle  them.  A  client's  ability  to  pay  can  never 
justify  a  charge  for  more  than  the  service  is  worth;  though  his  poverty 
may  require  a  less  charge  in  many  instances,  and  sometimes  none  at  all. 

48.  An  attorney  may  charge  a  regular  client,  who  entrusts  him  with 
all  his  business,  less  for  a  particular  service  than  he  would  charge  a  casual 
client  for  like  services.  The  element  of  uncertainty  of  compensation 
where  a  contingent  fee  is  agreed  on  justifies  higher  charges  than  where 
compensation  is  assured. 

49.  In  fixing  fees  the  following  elements  should  be  considered:  First 
— The  time  and  labor  required,  the  novelty  and  difficulty  of  the  questions 
involved,  and  the  skill  requisite  to  properly  conduct  the  cause.  Second — 
Whether  the  particular  case  will  debar  the  attorney's  appearance  for 
others  in  cases  likely  to  arise  out  of  the  transaction,  and  in  which  there 
is  a  reasonable  expectation  that  the  attorney  would  otherwise  be  em- 
ployed; and  herein  of  the  loss  of  other  business  while  employed  in  the 
particular  case,  and  the  antagonism  with  other  clients  growing  out  of  the 
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employment.  Third — The  customary  charges  of  the  Bar  for  similar  ser- 
vices. Fourth — The  real  amount  involved  and  the  benefit  resulting  from 
the  service.  Fifth — Whether  the  compensation  wa^  contingent  or  as- 
sured. Sixth — Is  the  client  a  regular  one,  retaining  the  attorney  in  all  his 
business?  No  one  of  these  considerations  is  in  itself  controlling.  They 
are  mere  guides  in  ascertaining  what  the  service  was  really  worth ;  and  in 
fixing  the  amount  it  should  never  be  forgotten  that  the  profession  is  a 
branch  of  the  administration  of  justice  and  not  a  mere  money-getting 
trade. 

50.  Contingent  fees  may  be  contracted  for;  but  they  lead  to  many 
abuses,  and  certain  compensation  is  to  be  preferred. 

51.  Casual  and  slight  services  should  be  rendered  without  charge  by 
one  attorney  to  another  in  his  personal  cause;  but  when  the  service  goes 
beyond  this  an  attorney  may  be  charged  as  other  clients.  Ordinarily  ad- 
vice, and  services  to  the  family  of  a  deceased  attorney,  should  be  rendered 
without  charge  in  most  instances;  and  where  the  circumstances  make  it 
proper  to  charge,  the  fees  should  generally  be  less  than  in  case  of  other 
clients. 

52.  Witnesses  and  suitors  should  be  treated  with  fairness  and  kind- 
ness. When  essential  to  the  ends  of  justice  to  arraign  their  conduct  or 
testimony,  it  should  be  done  without  villification  or  unnecessary  harshness. 
Fierceness  of  manner  and  uncivil  behavior  can  add  nothing  to  the  truth- 
ful dissection  of  a  false  witness'  testimony,  and  often  rob  deserved  stric- 
tures of  proper  weight. 

53.  It  is  the  duty  of  the  court  and  its  officers  to  provide  for  the  com- 
fort of  jurors.  Displaying  special  concern  for  their  comfort,  and  volun 
teering  to  ask  favors  for  them,  while  they  are  present — such  as  frequent 
motions  to  adjourn  trials,  or  take  a  recess,  solely  on  the  ground  of  the 
jury's  fatigue,  or  hunger,  the  uncomfortableness  of  their  seats,  or  the 
court  room,  and  the  like — should  be  avoided.  Such  intervention  of  attor- 
neys, when  proper,  ought  to  be  had  privately  with  the  court;  whereby 
there  will  be  no  appearance  of  fawning  upon  the  jury,  nor  ground  for  ill 
feeling  of  the  jury  towards  court  or  opposite  counsel,  if  such  requests  are 
denied.  For  like  reasons,  one  attorney  should  never  ask  another,  in  the 
presence  of  the  jury,  to  consent  to  its  discharge  or  dispersion;  and  when 
such  a  request  is  made  by  the  court,  the  attorneys,  without  indicating 
their  preference,  should  ask  to  be  heard  after  the  jury  withdraws. 

54.  An  attorney  ought  never  to  converse  privately  with  jurors  about 
the  case:  and  must  avoid  all  unnecessary  communication,  even  as  to  mat- 
ters foreign  to  the  cause,  both  before  and  during  the  trial.  Any  other 
course,  no  matter  how  blameless  the  attorney's  motives,  gives  color  for 
imputing  evil  designs,  and  often  leads  to  scandal  in  the  administration  of 
justice. 

55.  An  attorney  assigned  as  counsel  for  an  indigent  prisoner  ought 
not  to  ask  to  be  excused  for  any  light  cause,  and  should  always  be  a  friend 
to  the  defenseless  and  oppressed. 
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WESTBROOK  S.  DECKER. 


Westbrook  Sclioouniaker  Decker  was  born  in  Tyre,  X.  Y., 
April  22,  1839.  He  belonged  to  an  old  IIolland-Dutoli  family, 
his  ancestors  being  among  the  first  settlers  of  Manhattan.  His 
father  was  a  farmer,  and  upon  the  farm  the  boy  lived  and  worked 
nntil  he  was  sixteen  years  of  age.  Then  for  two  years  he  studied 
at  the  BrockjX)rt  Collegiate  Institute,  where  he  si)ent  his  time  so 
well  that  at  the  age  of  eighteen  he  was  able  to  begin  teaching  at 
Charleston,  Illinois. 

When  the  war  broke  out  young  Decker  was  in  the  midst  of  an 
academic  collegiate  course;  in  1861  he  laid  his  books  aside,  went 
east  to  his  old  home,  and  the  following  year  enlisted  in  the  One 
Hundred  and  Twenty-sixth  Regiment  of  Xew  York  Volunteers. 
He  served  until  Gettysburg,  where  he  was  wounded  so  severely 
that  he  was  obliged  to  remain  four  months  in  the  hospital.  On  re- 
turning to  duty  he  was  apix)inted  lientenant  in  tlie  Xineteenth 
V,  S.  Regiment.  In  June,  1865,  he  was  ordered  to  Brownsville, 
Texas,  where  he  acted  as  assistant  provost  marshal. 

In  October,  Mr.  Decker  resigned  from  the  army  he  had 
served  so  well,  and  began  the  study  of  law  at  the  University  of 
Michigan,  where  he  graduated  in  1867.  The  same  year  he  mar- 
ried Miss  Catherine  Warden;  from  that  union  two  children  sur- 
vive— Mason  L.  Decker  of  Denver,  and  ilrs.  George  W.  Sargent 
of  Pueblo. 

Mr.  Decker  first  hung  out  his  shingle  in  Kankakee,  111.,  wliere 
his  ability  was  so  quickly  recognized  that  the  following  year  he 
was  elected  City  Attorney,  and  the  year  after  County  Judge.  In 
1S74  poor  health  and  Colorado's  climate  brought  Judge  Decker 
to    Denver,    where    he    entered    into    partnership    with    the    late 
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1S8  WESTBROOK    S    DECKER. 

Judge  Symes.  In  1877  he  was  appointed  by  General  Grant, 
United  States  District  Attorney.  He  resigned  in  1880,  and  in 
18s2  formed  the  finn  of  Decker  &  Yonley.  In  1887  he  was 
elected  to  tlie  district  Bench,  and  was  re-elected  in  1888,  but  re- 
signed in  1S91  and  formed  a  partnerehip  with  lion.  T.  J.  O'Doii- 
nell.  A  year  ago  ill  health  compelled  Judge  Decker  to  withdraw 
from  practice. 

]Mr.  Decker  was  a  charter  member  of  tlie  Colorado  Bar  Asso- 
ciation and  for  two  years  was  chainnan  of  its  Committee  on  Ad- 
missions and  a  memlx?r  of  its  Executive  Committee. 

!Mr.  Decker's  first  wife  died  in  1S07.  In  1899  he  was  mar- 
ried to  iNfrs.  Sarah  Piatt. 

Judge  Decker's  character  clearly  reflected  his  birth  and  train- 
ing. His  mind  was  clean,  clear  cut  and  vigorous ;  he  was  as  gentle 
as  le  wns  brave  and  firm,  and  through  all  of  his  life  he  loved  and 
fought  for  and  stood  for  justice. 
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THOMAS  A.  DICKSON. 


lion.  Thomas  A.  Dickson,  a  valued  and  respected  member  of 
our  association,  passed  into  the  great  silence  on  tlie  26th  of  June 
last. 

Judge  Dickson  was  lx)rn  at  Pittsfield,  Illinois,  September  28, 
1S54.  In  1879  he  graduated  in  the  law  department  of  the  Uni- 
versity of  [Michigan.  He  entered  upon  the  practice  of  his  pro- 
fession in  Leadville  in  1880,  and  resided  tliere  imtil  his  death.  lie 
acceptably  tilled  the  office  of  District  Attorney  during  two  terms, 
and  was  afterwards,  by  apix>intment  and  election,  Judge  of  the 
Fifth  Judicial  District  from  1893  to  1896.  He  discharged  the 
duties  of  this  office  with  marked  ability  and  with  scrupulous  re- 
gard for  its  dignity  and  honor,  and  while  strict  in  the  enforcement 
of  professional  ethics,  he  was  at  all  times  gracious  to  and  con- 
siderate of  the  rights  and  privileges  of  the  Bar.  As  a  lawyer  lie 
was  careful,  thorough,  and  devoted  to  the  interests  of  his  clients. 
Those  who  knew  him  best  remember  him  as  a  true  friend ;  swift  in 
sympathy,  seeing  only  good  in  those  whom  he  loved;  genial  and 
generous  to  a  fault;  a  channing  companion ;  tender-hearted  and  be- 
loved in  every  relation  of  life. 

He  was  not  faultless — else  he  would  not  have  been  our 
Brother;  yet  withal  so  richly  dowered  with  rare  gifts  of  heart  and 
head  as  to  endear  him  to  us  more  than  if  he  had  dwelt  on  the  cold 
heights  where  only  less  human  souls  could  climb. 

In  his  untimely  deatli  the  law  has  lost  a  sincere  and  ardent 
votary,  the  Bar  one  of  its  brightest  ornaments,  and  the  State  an 
honorable  and  useful  citizen. 
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